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MICHAELMAS  TERM,  29  VICT. 

1865. 

Stanoer  and  Another  v.  Miller.  2tfbt\  la 

X  HE  declaration  stated  that  the  plaintiffs,  '*  the  trustees  in  an  action 
on  behalf  of  the  creditors  of  J.  Bowles,  a  debtor,  under  a  o/a^deeT* 
deed  or  instrument  made  and  entered  into  between  the  J^^p^^^er 
8iud  J.  Bowies  of  the  first  part,  the  plaintiffs,  as  such  trus-  ^®  ^*°^" 
tees,  of  the  second  part,  and  the  said  creditors  of  the  said  1861,  the 
J.  Bowles  of  the  third  part,  relating  to  the  debts  and  lia-  may  set  off 
bilities  of  the  said  J.  Bowles  and  his  release  therefrom,  rent  payable 
according  to  the  clauses  of  the  Bankruptcy  Act,    1861,  debtw  under* 
relating  to  trust   deeds  for  the  benefit  of  creditors,  and  t^Sfb^e 
ander  which  said  deed  or  instrument,  all  thinirs  necessary  ^"®  **^'  ^f 

°  •'    execution  of 

in  that  behalf  having  happened  and  been  done,  all  the  pro-  Jhe  deed,  but 

Deiore  its 

perty  comprised  in  the  said  deed  or  instrument,  including  registiation. 

the  causes  of  action  hereinafter  mentioned,  was  and  is 

Tested  in  the  plaintifis,  as  such  trustees  as  aforesaid,^'  by 

&C.,  sue,  &c. — ^'  For  money  payable  by  the  defendant  to 

the  said  J.  Bowles  at  the  time  of  executing  the  said  deed 

or  instrument  for  goods  bargained  and  sold  by  the  said 

John  Bowles  to  the  defendant,**  &c. 

The  defendant  pleaded  (inter  alia),  as  defence  on  equit- 
able grounds  to  parcel  of  the  money  claimed,  a  plea,  in 
substance,  stating  that  the  defendant  and  one  G.  Miller 
respectively  demised  and  leased  to  the  said  J.  Bowles,  their 

VOL.  ir. H.  &  C.  B  EXCII. 


Stangeb 

V. 
MiLLSB. 


BXCkEQUBR  BEF0RT8. 

1866.  respective  undivided  moieties  of  a  certain  messuage^  to 
hold  from  the  23th  March,  1861,  for  the  term  of  twenty- 
one  years,  at  the  yearly  rent  of  160/.,  payable  by  equal 
quarterly  payments  upon  the  24th  June,  29th  September, 
24th  December  and  the  25th  March:  and  the  said  J. 
Bowles  did  thereby  covenant  with  the  defendant  and  the 
said  6.  Miller  that  he  would  during  the  said  term  pay 
the  said  yearly  rent  of  150L  upon  the  days  appointed  for 
payment  thereof:  that  J.  Bowles  entered  upon  the  demised 
premises:  that  6.  Miller  died,  having  devised  his  reversion 
to  the  defendant :  that  <'  after  the  death  of  6.  Miller,  and 
during  the  continuance  of  the  term,  the  sum  of  372^  lOs. 
for  one  quarter's  rent  of  the  said  demised  premises  for  the 
quarter  of  the  year  ending  on  the  24th  December,  1864, 
became  and  was  due  and  payable  by  the  said  J.  Bowles 
to  the  defendant,  who  was  then  entitled  to  the  reversion 
as  aforesaid :  that  the  said  J.  Bowles,  before  and  at  the  time 
of  the  registration  of  the  said  deed  or  instrument  in  the 
declaration  mentioned,  and  before  the  defendant  had  any 
notice  or  knowledge  of  the  said  deed  or  instrument,  or  of  any 
act  of  bankruptcy  committed  by  the  said  J.  Bowles,  and 
until  and  at  the  commencement  of  this  suit,  was  and  still 
b  indebted  to  the  defendant  in  an  amount  equal  to  that 
part  of  the  plaintiff's  claim  to  which  this  plea  is  pleaded, 
for  the  said  quarter's  rent  which  became  due  and  payable 
as  aforesaid  on  the  said  24th  December,  1864,  which 
amount  the  defendant  is  willing  to  set  off  against  that  part 
of  the  plaintiffs*  claim  to  which  this  plea  is  pleaded." 
Demurrer,  and  joinder  therein. 

Patchett,  in  support  of  the  demurrer. — These  are  not 
mutual  debts  between  the  plaintifis  and  defendant  within 
the  meaning  of  the  2  Geo.  2,  c.  22,  s.  13.  Upon  the 
execution  of  the  deed  the  rights  of  Bowles  against  his 
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debtors  vested  in  the  trustees :  Symons  v.  George  (a) ;  and 
the  defendant  cannot  set  off  against  their  claim  a  debt 
subsequently  due  from  Bowles  to  him.  It  does  not  appear 
by  the  plea  how  the  debt  attempted  to  be  set  off  became 
due,  except  that  it  was  for  rent  due  from  Bowles  before 
the  registration  of  the  deed,  and  it  may  be  that  the  trustees, 
considering  the  lease  of  no  value,  allowed  him  to  continue 
in  possession,  so  that  he  would  be  liable  to  pay  the  rent 
notwithstanding  the  transfer  of  his  estate  to  the  trustees. 
In  bankruptcy,  the  rent  may  be  apportioned,  but  if  the 
bankrupt  continues  in  possession  until  the  rent  becomes 
due,  the  landlord  may  distrain  his  goods.  [ChanneUf  B. — 
Suppose  the  plaintiffs  had  been  assignees  under  a  bank- 
niptcy,  would  there  not  have  been  a  good  "  mutual  credit'* 
between  the  parties  within  the  171st  section  of  the  Bank- 
rupt Law  Consolidation  Act,  1849?  Under  the  197th 
section  of  the  Bankruptcy  Act,  1861,  the  trustees  are  in 
the  same  position  as  assignees  in  bankruptcy.]  Bent  pay- 
able under  a  demise  on  a  quarter  day  is  not  a  ^*  mutual 
credit"  during  the  currency  of  the  quarter.  If  it  were,  the 
150th  section  of  the  Bankruptcy  Act,  1861,  would  not  have 
been  required.  There  is  no  credit  between  the  landlord 
and  tenant ;  for  rent  payable  under  a  demise  does  not,  like 
interest,  accrue  de  die  in  diem,  but  it  becomes  a  debt 
instanter  on  the  day  on  which  it  is  reserved.  [Channell^ 
B. — The  landlord  may  well  be  said  to  credit  the  debtor  with 
the  use  and  occupation  of  the  house,  and  that  is  a  credit 
which  must  in  its  nature  terminate  in  a  debt :  note  to  Rose 
V.  Hart^  2  Smith's  Lead.  Cas.,  p.  260,  5th  ed.]  In  order 
to  be  the  subject  of  set  off,  there  must  not  only  be  mutual 
debts,  but  the  debts  must  be  mutual  between  the  plaintiff 
and  defendant:   Isberg  v.  Bowden  (i).      \^ChannelU  B.— 

(a)  3  H.  &  C.  68 ;  in  error,  id.  996.  (6)  8  Exch.  852, 858. 
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1865.        That  was  a  decision  upon  the  Statute  of  Set-off,  2  Geo.  2, 
c.  22,  s.  13.] 


Stakqeb 

V. 

Miller. 


Keane^  in  support  of  the  plea. — The  registration  of  the 
deed  is  the  dividing  line,  not  its  execution.  That  appears 
from  the  form  of  deed  given  by  Schedule  D.  under  the 
200th  section  of  the  Bankruptcy  Act,  1861,  by  which  the 
debtor  conveys  his  estate  and  effects  to  trustees  to  be 
administered  as  if  he  had  been  at  the  date  thereof  duly 
adjudged  bankrupt.  The  word  '*date"  has  reference  to 
the  memorandum  on  the  face  of  the  deed  of  the  day  and 
the  hour  of  the  day  of  registration,  required  by  the  196th 
pection.  Under  the  150th  section,  the  defendant  might, 
in  bankruptcy,  have  proved  for  a  proportionate  part  of  the 
rent  up  to  the  day  of  the  adjudication ;  and  therefore, 
although  by  the  terms  of  the  lease  the  rent  was  not  due 
when  the  deed  was  executed,  by  force  of  the  160th  section 
it  accrued  de  die  in  diem.  Until  registration  the  title  to 
the  property  remains  in  the  debtor,  and  all  actions  must  be 
in  his  name.  If  the  debtor  had  sued  the  defendant,  and 
the  latter  had  pleaded  this  set-off,  the  debtor  could  not  have 
replied  that  he  was  suing  on  behalf  of  the  trustees,  because 
the  plea  alleges  that  the  defendant  had  no  notice  or  know- 
ledge of  the  deed :  Buck  v.  Lee  (a).  By  the  197th  section, 
upon  registration  of  the  deed  all  parties  are  placed  in  the 
same  position  as  if  the  debtor  had  been  adjudged  a  bank- 
rupt. The  199th  section  also  shews  that  it  is  the  registra- 
tion which  renders  the  deed  operative.  The  deed,  when 
registered,  did  not  relate  back  to  the  time  of  its  execution 
so  as  to  defeat  the  defendant's  right  of  set-off:  Ex  parte 
Harrison  (i).  The  principle  on  which  the  doctrine  of  set- 
off in  bankruptcy  proceeds  is  explained  by  Tindal,  C.  J.,  in 
Gibson  v.  Bell{c). 

(a)  1  A.  &  E.  804.  (b)  26  L.  J.  Bank.  30. 

(c)  1  Bing.  N.  C.  743. 
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Patcheti,  in  reply. — The  trustees  might  sue  upon  the  1866. 
deed  before  its  registration.  Registration  is  onlj  necessary 
for  the  purpose  of  giving  the  trustees  rights  against  non- 
assenting  creditors.  [Pollock,  C.  B. — Is  there  any  instance 
of  an  action  by  trustees  before  registration  ?  No  doubt,  where 
property  is  assigned  by  deed  the  trustees  may  sue  for  it, 
because  the  assignment  is  good  at  common  law ;  but  the 
assignment  will  not  operate  upon  a  debt  so  as  to  enable  the 
trustees  to  sue  for  it  in  their  own  names  unless  the  requi- 
sites of  the  statute  are  complied  with.]  By  the  194th 
section,  the  only  effect  of  not  registering  the  deed  is  that 
it  cannot  be  received  in  evidence.  [Pollock^  C.  B. — The 
197th  section  says  that  *'  from  and  after  the  registration'* 
certain  things  shall  take  place ;  which  is,  in  effect,  saying 
that  they  shall  not  take  place  before.]  The  7  th  condition 
of  the  192nd  section,  which  requires  possession  of  the 
debtors  to  be  given  to  the  trustees  immediately  upon  the 
execution  of  the  deed,  shews  that  the  time  of  execution, 
not  of  registration,  is  the  dividing  line. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  plea  is 
good.  The  plaintiffs,  trustees  of  a  deed  under  the  Bank- 
ruptcy Act,  1861,  claim  a  debt  due  from  the  defendant 
to  the  maker  of  the  deed.  But  the  right  to  sue  for  it  did 
not  pass  upon  the  execution  of  the  deed,  nor  until  its 
registration,  when  the  power  of  suing  as  in  bankruptcy  is 
created  by  the  express  provision  of  the  197th  section.  The 
defendant  pleads  a  set-off  for  rent  due  to  him  from  the 
debtor  under  a  demise ;  and  it  is  argued  that  as  the  rent 
became  due  after  the  execution  of  the  deed  it  cannot  be 
set  off  against  the  plaintiffs*  claim.  But  the  150th  section 
provides  that  in  case  of  bankruptcy  the  person  entitled  to 
the  rent  may  prove  for  a  proportionate  part  thereof  up  to 
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1865.  th^  d&7  o(  the  adjudication ;  so  that,  in  effect,  it  is  the 
same  as  if  the  rent  accrued  from  day  to  day.  By  the  197th 
section  the  registration  of  a  deed  of  this  kind  is  assimilated 
to  an  adjudication  in  bankruptcy,  and  as  the  defendant 
might  have  proved  for  this  rent  in  bankruptcy,  he  has  now 
a  right  to  set  it  off  against  the  plaintiff's  claim. 

Bramwell,  B. — I  am  of  the  same  opinion.  The  proper 
way  to  consider  this  question  is  to  see  what  is  the  law 
under  an  adjudication  in  bankruptcy.  Assuming  for  the 
present  that  the  execution  of  the  deed  is  analogous  to  an 
adjudication  in  bankruptcy,  I  think  this  would  have  been 
a  good  plea  of  mutual  credit  under  the  171st  section  of 
the  Bankrupt  Law  Consolidation  Act,  1849.  It  is  well 
known  that  whatever  can  be  proved  in  bankruptcy  may 
be  made  the  subject  of  set-off  in  an  action  by  the  assignees 
against  the  creditor.  Now,  by  the  150th  section  of  the 
Bankruptcy  Act,  1861,  the  defendant  might  have  proved 
for  a  proportionate  part  of  this  rent  up  to  the  day  of  the 
adjudication  of  bankruptcy.  Then,  if  the  demise  con- 
tinued, rent  might  become  due  after  the  adjudication  in 
bankruptcy,  and  although  this  rent  might  not  be  "  a  debt 
payable  upon  a  contingency'^  within  the  meaning  of  the 
177th  section  of  the  Bankrupt  Law  Consolidation  Act, 
1849,  it  might  be  "a  liability  to  pay  money  upon  a  contin- 
gency*' within  the  178th  section  of  that  Act.  In  either  case 
there  would  be  a  mutual  credit,  and  therefore  the  subject 
of  set-off  in  bankruptcy,  and,  if  so,  it  is  clear  to  my 
mind  that  this  rent  may  be  set  off;  for,  by  the  197th 
section  of  the  Bankruptcy  Act,  1861,  the  trustees  are  in 
the  same  position  as  if  the  debtor  had  been  adjudged  a 
bankrupt  and  they  had  been  appointed  assignees  under  his 
bankruptcy.     Therefore,  whether  the  date  of  the  execution 
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of  the  deed,  or  of  its  registration,  be  taken  as  correspond-        1866. 
ing  in  point  of  time  with  an  adjudication  in  bankruptcy,      ^-^'^"^ 
according  to  my  view  this  plea  of  set-off  Is  eood.  *• 

Moreorer,  I  am  also  of  opinion  that  the  plea  is  good,  on 
the  ground  that  the  registration  of  the  deed  is  the  date 
with  reference  to  which  everything  is  to  be  considered ; 
although  there  may  be  diflSculties  in  the  way,  as  in  many 
other  questions  upon  the  construction  of  this  Act.  The 
194th  section  applies  to  every  deed  made  by  a  debtor,  not 
being  a  bankrupt,  for  the  beneBt  of  his  creditors,  or  his 
discharge  from  his  debts  and  liabilities;  and  it  requires 
the  deed'to  be  registered  within  twenty-eight  days  after  its 
execution  by  the  debtor;  and  by  the  197th  section  upon 
the  registration  of  the  deed  the  provisions  in  bankruptcy 
come  into  operation.  We  must  read  the  latter  section  as 
applicable  as  well  to  deeds  binding  creditors  who  have 
executed  or  assented  to  them  as  to  those  binding  non- 
aasenting  creditors.  But  it  is  inconceivable  that  a  deed 
executed  on  a  given  day,  and  which  may  be  kept  in  the 
debtor*s  pocket,  should,  on  its  registration,  have  a  retro- 
spective operation,  and  relate  back  twenty-eight  days,  or 
such  further  time  as  the  Court  of  Bankruptcy  may,  under 
section  194,  have  allowed  for  its  registration.  The  deed 
becomes  an  official  document,  and  determines  the  rights  of 
parties  under  it,  when  an  official  sanction  is  given  to  it  by 
registration.  Therefore,  I  think  that,  as  this  debt  was  due 
to  the  defendant  before  the  date  of  the  registration  of  the 
deed,  it  was  the  subject  of  set-off  as  a  mutual  debt. 

CuAMNELL,  B. — I  am  also  of  opinion  that  the  plea  is 
good,  and  that  our  judgment  ought  to  be  for  the  defendant, 
llie  plea  is  pleaded  as  a  defence  on  equitable  grounds,  and 
the  plaintiffs,  who  are  trustees  under  the  deed,  are  in  the 
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same  position  as  assignees  in  bankruptcy,  and  therefore  the 
defendant  is  entitled  to  succeed  if  he  shew  either  a  mutual 
debt  or  a  mutual  credit.  At  the  time  of  the  execution  of 
the  deed,  a  portion  of  the  rent  reserved  by  the  demise  was 
payable,  but  only  payable  by  virtue  of  the  150th  section 
of  the  Bankruptcy  Act,  1861,  which  gives  a  right  to  prove 
for  a  proportionate  part  of  rent  up  to  the  day  of  the  adju- 
dication in  bankruptcy,  and  so  in  effect  causes  it  to  accrue 
de  die  in  diem.  This  therefore  was  a  proveable  demand, 
and  consequently  a  good  set-off  under  this  equitable  plea. 
The  plaintiffs  being  in  the  same  position  as  assignees  in 
bankruptcy,  whether  this  is  a  plea  of  a  mutual  debt  or  a 
mutual  credit,  it  is  a  good  answer  to  the  action.  But, 
further,  the  whole  of  the  rent  now  sought  to  be  set  off  was 
not  only  due  by  contract,  but  payable  before  registration, 
which  I  conceive  to  be  the  dividing  line,  so  that  there  was 
an  actual  debt  which  might  be  set  off. 

We  have  been  referred  to  the  7th  condition  of  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  as  affording 
an  argument  that  the  date  of  the  execution  is  the  time  to 
be  regarded.  But  I  do  not  so  imderstand  that  condition. 
The  statute  makes  a  clear  distinction  between  the  execution 
of  the  deed  and  its  registration.  It  is  registration  which 
gives  effect  to  the  deed,  and  places  the  proceedings  there* 
after  taken  upon  the  footing  of  proceedings  in  bankniptcy ; 
but  for  some  purposes  the  deed,  when  executed,  may  have 
an  inchoate  operation,  so  as  to  entitle  the  trustees  to  take 
possession  of  the  property  comprised  in  it.  Neither  does 
it  appear  to  me  that  the  concluding  words  of  the  194th 
section,  that  in  default  of  registration  the  deed  *<  shall  not 
be  received  in  evidence,"  have  the  operation  contended  for. 
In  a  variety  of  cases  the  deed  would  have  to  be  given  in 
evidence  in  order  to  support  the  rights  of  the  trustees,  and 
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the  Statute  only  provides  that  it  shall  not  be  given  in  evi- 
dence as  a  valid  deed  until  its  registration.  Upon  these 
grounds,  it  seems  to  roe  tolerably  clear  that  the  defendant 
is  entitled  to  judgment. 
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Stanger 

V, 
MlLLSR. 


PxGOTT,  B.,  concurred. 


Judgment  for  the  defendant. 


BOULNOIS  AND  ANOTHER  V.    MaNN. 

Declaration  for  goods  sold  and  delivered,  &c. 

Plea. — That  after  the  accruing  of  the  causes  of  action,  and 
after  the  11th  October,  1861,  the  defendant  was  indebted 
to  the  plaintiff  and  to  divers  other  persons,  and  thereupon 
a  deed,  bearing  date,  &c.,  was  made  and  entered  into,  &c. 
^-The  plea  set  out  the  deed,  which  (so  far  as  material) 
was  as  follows: — 

This  indenture,  made  the  15th  day  of  August,  1863, 
between  James  Mann,  of,  &c.,  of  the  first  part,  Thomas 
Fuller,  of,  &c.,  of  the  second  part,  John  Cole,  of,  &c.,  of 
the  third  part,  and  the  several  persons  who  have  assented 
hereto,  or  whose  names  or  seals  are  hereunto  subscribed 
and  affixed,  being  respectively  creditors  either  in  their  own 
right  or  in  copartnership,  or  attornies  or  agents  of  creditors, 
of  the  said  James  Mann,  of  the  fourth  part,  witnesseth  as 
follows : — (The  1st  clause  declared  that  the  expression  **  the 
trustee*  shall  mean  the  party  of  the  third  part.) 

4.  As  soon  as  the  trustee  shall,  in  writing  under  his 
hand,  certify  that  these  presents  have  been  executed  or  in 
writing  assented  to  or  approved  of  by  a  majority  in  number 
representing  three-fourths  in    value  of  the  now  existing 
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creditors  of  the  debtor  whose  debts  respectively  amount  to 
10/.  and  upwards,  the  debtor  shall  pay  to  each  of  his  now 
existing  creditors  such  a  sum  of  money  or  composition 
dividend  as  shall  be  equal  to  the  amount  of  5s.  in  the 
pound  upon  the  whole  debt  now  due  to  such  creditors 
respectively. 

10.  Unless  and  until  these  presents  shall  become  void 
under  the  proviso  hereinafter  contained,  the  creditors  of 
the  debtor  who  shall  have  executed  or  otherwise  acceded 
to  or  be  bound  by  these  presents,  shall  not,  nor  shall  any 
of  them,  nor  shall  their  respective  heirs,  executors  or 
administrators,  or  partners  or  assigns,  at  any  time  (except 
so  far  as  may  be  necessary  in  order  to  enforce  any  mort- 
gage, lien  or  security,  or  any  rights  or  remedies  against 
any  persons  other  than  the  debtor),  commence  or  prosecute 
any  action  or  suit  at  law,  or  in  equity,  or  other  proceeding, 
or  obtain,  or  endeavour  to  obtain  any  adjudication  of  bank- 
ruptcy against  the  debtor,  or  his  heirs,  executors  or  admi- 
nistrators, or  make  or  sue  out  any  attachment  or  seques- 
tration of  or  upon  him  or  them,  or  his  or  their  property, 
credits  or  effects  for  or  on  account  of  all  or  any  part  of 
the  debts  now  due  from  the  debtor  to  the  said  creditors 
who  shall  have  executed  or  otherwise  acceded  to  or  be 
bound  by  these  presents,  or  any  of  them,  or  for  or  on 
account  of  any  claim  of  such  creditors  proveable  under 
these  presents ;  and  if  any  of  them  the  said  last  mentioned 
creditors,  or  their  heirs,  executors  or  administrators,  part- 
ners or  assigns,  shall  in  any  respect  &il  to  observe  this 
agreement,  then  and  in  every  such  case  this  present  agree- 
ment shall  operate  and  enure,  and  may  be  pleaded  in  bar 
as  an  eSectual  release  of  such  debts  or  claims,  and  all 
demands  in  respect  thereof 

12,  In  case  and  as  soon  as  the  trustee  shall,  at  any  time 
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thereafter,  certify  by  writing  under  his  hand  that  a  suffi- 
cient proportion  in  his  judgment  in  number  and  value  of 
the  creditors  of  the  debtor  has  not  executed  or  in  writing 
assented  to  or  approved  of  these  presents^  or  the  provisions 
hereof,  or  in  case  the  debtor  shall  fail  to  pay  the  amounts 
hereinbefore  covenanted  to  be  paid  by  him^  or  any  or  any 
one  of  them,  or  any  part  thereof,  to  the  creditors  or  cre- 
ditor to  whom  the  same  are  or  is  respectively  due,  upon  the 
same  being  demanded  by  such  creditors  or  creditor,  then 
and  in  either  of  such  cases  these  presents  and  every  thing 
herein  contained  shall,  except  as  to  any  acts  or  things 
heretofore  done  in  pursuance  hereof  and  without  prejudice 
to  any  right  of  action  theretofore  accrued  hereunder,  cease 
and  be  void* 

The  plea  concluded  with  the  usual  averments  of  com- 
pliance with  all  the  conditions  required  by  the  Bankruptcy 
Act,  1861,  and  that  the  plaintiffs  were  bound  by  the  deed. 

Demurrer,  and  joinder  therein. 

HoUj  in  support  of  the  demurrer. —  The  4th  clause, 
taken  in  connection  with  the  10th  and  12th,  is  unreason- 
able. The  debtor  is  to  pay  the  composition,  not  upbn  the 
event  of  the  requisite  majority  in  number  and  value  of 
creditors  assenting  to  the  deed,  but  upon  the  trustee 
certifying  that  fact  in  writing.  By  the  10th  clause  the 
creditors  are  precluded  from  suing  unless  the  deed  is  void 
under  the  12th  clause,  that  is,  if  the  trustee  shall  certify 
in  writing  that  a  sufficient  proportion,  in  his  judgment,  in 
number  and  value  of  creditors  has  not  assented  to  the 
deed,  or  if  the  debtor  shall  fail  to  pay  the  composition. 
But  he  cannot  make  default  until  the  trustee  has  certified 
under  the  4th  clause.  [Bramtoell,  B. — A  creditor  might 
bring  his  action  and  be  defeated  by  a  plea  of  the  deed, 
and  after  judgment  against  him  the  trustee  might  certify 
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1865.  that  the  deed  was  void.]  The  trustee  has  an  absolute  dis- 
^^^^     cretion,  and  he  may  delay  his  certificate  for  years,  or  never 

^*  certify,  or  die  after  the  requisite  majority  in  number  and 

value  of  creditors  had  assented.  The  12th  clause,  indeed, 
.  contains  a  reservation  of  any  right  of  action  which  accrued 
under  the  deed,  but  none  could  accrue  until  the  trustee 
certified  under  the  4th  clause.  [Pollockf  C.  B. — The 
statute  makes  the  deed  binding  when  the  conditions  are 
fulfilled,  not  when  some  one  has  certified  that  fact.  Is  there 
any  provision  in  case  the  trustee  should  come  to  a  wrong 
conclusion  ?]  None  whatever.  Moreover,  the  plea  con- 
tains no  averment  that  the  composition  has  been  paid  or 
tendered. 

Harrinfftonf  in  support  of  the  plea. — The  4th  and  12th 
clauses  are  not  unreasonable.  [Bramwellf  B. — Suppose 
the  requisite  majority  in  number  and  value  of  creditors 
assented  to  the  deed,  but  the  trustee,  by  mistake,  certified 
that  they  had  not.]  It  is  not  to  be  assumed  that  the  trustee, 
who  is  appointed  to  protect  the  interest  of  the  creditors,  will 
act  negligently,  and,  if  he  did,  there  is  a  remedy  in  equity. 
It  is  the  duty  of  the  trustee  to  certify  within  a  reasonable 
time.  His  intervention  is  only  a  convenient  mode  of 
ascertaining  when  the  composition  money  becomes  payable. 
It  is  not  unreasonable  that  the  trustee  should  certify  that 
the  deed  has  been  executed  by  the  requisite  majority  in 
number  and  value  of  creditors  before  the  debtor  is  called 
upon  to  pay  the  composition.  [Bramwellf  B. — Where  is 
the  right  of  action  between  the  time  when  the  requisite 
majority  of  creditors  assent  and  the  trustee  certifies,  in 
gremio  legis  or  in  nubibus  7]  It  is  suspended,  as  in  the 
case  of  a  promissory  note  payable  at  a  future  day  given 
for  a  present  debt.     Instead  of  a  covenant  to  pay  the  com- 
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position  on  a  certain  daj  this  is  a  covenant  to  pay  it  on  a  18G5. 
day  to  be  determined  by  the  trustee.  The  12th  clause 
must  of  necessity  refer  only  to  assenting  creditors;  for  if 
the  requisite  majority  do  not  assent,  the  deed  can  have  no 
operation.  It  is  no  objection  that  assenting  creditors  place 
themselves  in  a  worse  situation  than  the  others :  Hidsan  v. 
Barclay  (a). 

Soil  replied. 

PoLixxJK,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  This  is  a  demurrer  to  a  plea,  which 
sets  out  a  composition  deed  under  the  Bankruptcy  Act, 
1861.  One  rule  which  has  been  laid  down  is  that  such  a 
deed  is  invalid  if  it  does  not  place  all  the  creditors  upon  an 
equal  footing.  Perhaps  in  this  case  the  creditors  would  be 
upon  an  equal  footing,  if  the  deed  were  valid ;  but  it  contains 
a  provision  that  the  composition  money  shall  not  be  paid  until 
the  trustee  named  in  the  deed  has  certified  that  the  requisite 
majority  in  number  and  value  of  creditors  have  assented  to 
the  deed*  That  is  a  novel  condition,  and  wholly  unwar- 
ranted by  the  statute.  It  is  obvious  that  it  may  create 
great  difficulty  ;  for,  if  the  certificate  be  not  obtained,  the 
debtor's  estate  cannot  be  administered.  The  Act  intended 
that  when  the  requisite  majority  in  number  and  value  of 
creditors  assented,  the  deed  should  operate,  not  that  when 
the  statutory  conditions  were  complied  with  something 
more  should  be  done  before  the  creditors  obtained  their 
rights  under  it  It  appears  to  me  that  this  deed  is  not 
within  the  Act,  and  therefore  not  binding  on  non-assenting 
creditors. 

Bbamwell,  B. — I  am  of  the  same  opinion.    I  think  the 

(a)  3  H.  &  N.  361. 
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1865.        ^^^  clause  unreasonable  in  point  of  law,  as  well  as  inex- 
J^*"^*^*^      pedient  in  point  of  policy.     It  is  almost  a  violation  of  the 
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t'.  rule  that  the  authority  conferred  on  one  person  cannot  be 

delegated  by  him  to  another.  According  to  the  statute 
non-assenting  creditors  are  not  bound  by  the  deed  unless 
the  requisite  majority  in  number  and  value  of  creditors 
have  assented  to  it,  but  when  that  event  takes  place  they 
are  bound.  Then  why  should  anything  further  be  done  for 
the  purpose  of  ascertaining  the  fact  before  they  can  obtain 
their  rights  under  the  deed  ?  If  the  provision  had  been 
that  no  creditor  should  be  bound  by  the  deed  unless  the 
certificate  was  given,  that  would  have  been  more  reason- 
able. But  here  is  a  deed  by  which  non-assenting  creditors 
are  to  be  bound,  although  they  can  have  no  rights  under  it 
unless  the  trustee  certifies.  Upon  the  ground  that  the 
deed  is  unreasonable  in  point  of  law,  and  not  upon  the 
supposition  that  the  trustee  might  not  perform  hb  duty, 
my  judgment  is  for  the  plaintiff. 

Chanmell,  B. — I  agree  that  our  judgment  ought  to  be 
for  the  plaintiff ;  and  I  have  come  to  that  conclusion  on 
the  ground  stated  by  my  brother  BramweU,  It  is  not 
necessary  to  hold  that  thb  requbition  is  inexpedient,  or  to 
assume  that  the  trustee  might  not  perform  his  duty ;  but 
taking  it  for  granted  that  the  requisition  would  be  fairly 
and  properly  complied  with,  it  seems  to  me  that  the  deed 
does  not  disclose  a  legal  answer  to  the  action.  Upon  these 
pleadings  I  assume  that  the  deed  has  been  executed  by  the 
requisite  majority  in  number  and  value  of  creditors,  and 
therefore  the  question  is,  what  is  its  operation  as  against 
the  plaintifiB,  who  have  neither  executed  it  or  assented  to 
it  It  is  clear  that  if  the  deed  is  good  it  must  be  supported 
on  the  ground  that  it  is  a  composition  deed ;  and  there  is 
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no  provision  for  payment  of  the  composition  except  that  1865. 
contained  in  the  4th  clause^  so  that,  if  that  clause  were 
struck  out,  it  would  not  admit  of  argument  that  this  was  not 
a  bad  plea.  If  the  4th  clause  had  simply  provided  for  pay- 
ment of  the  composition  upon  the  execution  of  the  deed  by 
the  requisite  majority  in  number  and  value  of  creditors,  I  do 
not  say  that  would  not  have  been  a  good  contract  of  com- 
position; but  the  clause  is  fettered  by  the  introductory 
words,  which  make  the  composition  payable  only  in  the 
event  of  the  trustee  giving  his  certificate.  I  do  not  think 
that  a  reasonable  condition :  and  if  it  be  struck  out  there 
is  nothing  in  the  deed  to  bar  the  plaintiff's  action. 

I  will  only  add  that  when  the  statute  has  said  that  a  deed 
executed  by  three-fourths  in  number  and  value  of  creditors 
shall  be  valid  and  effectual,  provided  certain  conditions  are 
complied  with,  one  of  which  is  that  an  affidavit  shall  be 
filed  stating  that  the  requisite  number  of  creditors  have 
assented  in  writing  to  the  deed,  I  see  no  reason  for  resort- 
ing to  any  other  mode  of  ascertaining  the  fact 

PiooTT,  B. — I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

Judgment  for  the  plaintiff. 
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Nov.  15.  JOHXSOX  V.    BaRRATT. 

Dec,  5,  -|-^ 

A  deed  of  JLIECLAR  ATION  for  goods  bargained  and  sold,  &c. 

under  the  VlesL  by  way  of  equitable  defence. — That  after  the  accru- 

Ac^l86l!w  ing  of  the  plaintiflf's  claim,  and  after  the   11th  October, 

b^^Tit^  1861,  the  defendant  was  indebted  to  the  plaintiff  and  divers 

contains  an  other  persons,  and  thereupon,  after  the  commencement  of 

assignment  '  ' 

of  all  the         this  suit,  and  when  the  defendant  was  indebted  as  aforesaid, 

debtor's  estate 

&nd  effects       a  deed,  being  an  indenture  bearing  date,  &c.,  was  made, 

to  a  trustee 

absolutely,       &c. — The  plea  then  set  out  the  deed  (so  far  as  material)  as 

with  a  proviso    /•  n 

that  until  follows:— 

J^enl^'of  T*^Js  indenture,  made   the   28th  day  of  April,  1865, 

ti^n^^S^'btor  "'^^^^^^  Thomas  Barratt,  of,  &c.,  tailor  and  draper,  herein- 
may  hold  and    after  called  the  debtor,  of  the  first  part,  Edward  Genever, 

exyoythe  *  . 

estate  and        of,  &c.,  on  behalf  and  with  the  assent  of  the  creditors  of  the 

efiects,  and  ,  ,^ 

use  and  deal  said  Thomas  Barratt,  parties  hereto,  of  the  second  part, 

same.  ^^^  ^^^  Several  persons,  companies  and  firms  who  are  ere- 

ditionof  the*'  ditors  of  the  said  debtor,  hereinafter  called  the  creditors,  of 

If^^e  Banir  ^^^  ^^^^  P*^''     ^^^^^eas  the  said  debtor  hath  proposed  to 

ri^t<7  Act,  pay  to  all  his  creditors,  as  well  those  who  assent  as  those 

loOX,  does 

notmean  that   who  shall  not  assent  to  or  execute  these  presents,  a  compo- 

the  debtor's  .  .  .  .  ^      .  i  j.     i  r 

property  must  sition  of  5s.  in  the  pound  in  satisfaction  and  discharge  of 
to  Se  trustee,  their  several  debts  by  two  equal  instalments  of  2^.  6d.  in 
the  deed  pro-  ^^^  pound  in  manner  following,  that  is  to  say  2^.  6d.  in  the 
]^kff  givS  pound  upon  or  immediately  after  the  date  of  the  registra- 
^^b^d'^^      tion  of  these  presents,  and  the  remaining  2«.  6rf.  in  the 

assenting 

creditors,  the  proper^  must  be  given  up  in  accordance  with  the  terms  of  the  deed. 

d1,  is  not  invalid  because  it  contains  no  reservation 
not  appear  that  there  are  any  sureties. 
Koris  such  a  deed  invalid  because  it  releases  the  debtor  in  consideration  of  his  covenant 


creditors,  the  proper^  must  be  given  up  i 

A  deed  under  the  Bankruptcy  Act,  1861, 
of  rights  against  sureties,  wlicre  it  does  nol 

Koris  such  a  deed  invalid  because  it  rel 
to  pay  the  composition,  not  in  consideration  of  its  payment. 

Where  the  release  is  absolute,  the  deed  may  be  pleaded  without 


may  be  pleaded  without  averring  a  tender  of  the 
composition  money. 
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pound  in  three  calendar  months  from  the  day  of  the  date 
of  the  registration  of  these  presents,  the  last  of  such  said 
instalments  to  be  secured  by  the  promissory  note  of  the 
said  debtor,  and  of  Henry  Barratt,  of,  &c.,  bearing  date 
on  the  day  of  the  registration  of  these  presents  as  aforesaid, 
and  also  by  the  covenant  and  assignment  of  the  said  debtor 
hereinafter  contained.  Now  this  indenture  witnesseth  that 
the  said  debtor  doth  hereby,  for  himself,  his  heirs,  exe- 
cutors and  administrators,  covenant,  promise  and  agree  to 
and  with  the  said  Edward  Genever,  of  the  second  part, 
and  also  to  and  with  all  his  said  creditors,  and  their  and 
each  of  their  heirs,  executors,  administrators  and  assigns, 
that  he,  the  said  debtor,  his  executors  and  administrators, 
shall  and  will  pay  to  all  his  said  creditors,  as  well  those 
who  shall  assent  as  those  who  shall  not  assent  to  or 
execute  these  presents,  a  composition  of  58.  in  the  pound 
upon  their  several  and  respective  debts,  in  the  proportions, 
at  the  times  and  in  manner  hereinafter  mentioned,  that 
is  to  say,  28, 6d.  in  the  pound  upon  or  immediately  after 
the  day  of  the  date  of  the  registration  of  these  presents, 
and  the  remaining  28.  6dL  in  the  pound  at  the  expiration 
of  three  calendar  months  from  the  time  of  such  registration 
as  aforesaid,  the  last  of  such  said  instalments  to  be  secured 
by  the  promissory  note  of  the  debtor  and  of  Henry  Barratt, 
of,  &C.,  bearing  date  and  to  be  delivered  to  the  said  credi- 
tors on  the  day  of  the  date  of  the  registration  hereof.  And 
this  indenture  further  witnesseth  that  for  the  further  and 
better  securing  the  payment  of  the  said  composition  of  58. 
in  the  pound  as  aforesaid,  he,  the  said  debtor,  hereby 
conveys  and  assigns  all  his  estate  and  effects,  both  real  and 
personal,  of  whatsoever  nature  or  kind,  and  wheresoever 
situate,  which  now  are  or  hereafter  during  the  continuance 
of  these  presents  may  come  into  his  possession,  or  to  which 
he  may  become  entitled,  whether  in  possession  or  reversion, 

VOL.  IV. — u.  &  c.  C  EXCU. 
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1866.        remainder  or  expectancy,  unto  the  said  Edward  Genever 
^'^'^'r^^      absolutely :  Provided  nevertheless  that  until  default  shall 
V,  be  made  in  payment  of  the  said  composition,  or  either  of 

the  instalments  thereof,  in  pursuance  of  the  covenant  of 
the  debtor  hereinbefore  contained,  it  shall  be  lawful  for  the 
said  debtor,  his  executors,  administrators  and  assigns,  to 
hold  and  peaceably  enjoy  the  real  and  personal  estate  and 
effects  hereby  conveyed  and  assigned,  or  intended  so  to  be^ 
and  to  use  and  deal  with  the  same,  and  also  to  carry  on 
his  trade  as  a  tailor  and  draper  without  any  interruption  or 
disturbance  of  or  from  the  said  Edward  Genever,  or  by 
any  of  his  creditors,  &c. ;  but  in  case  default  shall  be  made 
in  payment  of  the  said  composition,  or  either  of  the  said 
instalments,  to  either  or  any  of  his  said  creditors  according 
to  the  covenant  of  the  said  debtor  hereinbefore  contained, 
it  shall  be  lawful  for  the  said  Edward  Genever,  his  exe- 
cutors, administrators  and  assigns,  to  apply  and  administer 
all  the  said  estate  and  effects  of  the  debtor  for  the  benefit 
of  the  creditors  of  the  said  debtor  in  like  manner  as  if  the 
said  debtor  had  been  duly  adjudged  bankrupt.  And  this 
indenture  also  witnesseth  that  in  consideration  of  the  cove- 
nant and  assignment  hereby  made  by  the  debtor  as  afore- 
said the  said  several  and  respective  creditors  of  the  said 
debtor  by  themselves,  or  by  their  agents  or  attomies,  do 
hereby  for  themselves  severally  and  respectively,  and  for 
their  several  and  respective  heirs,  executors  and  administra- 
tors, and  their  several  and  respective  partner  and  partners, 
and  not  one  of  them  for  the  acts  or  deeds  of  the  other  or 
others  of  them,  but  each  of  them  for  his  own  acts,  and  his 
heirs,  executors  and  administrators  only,  and  for  the  acts 
and  deeds  of  his  partners  or  partner  only,  acquit,  release 
and  discharge  the  said  debtor,  his  heirs,  executors  and 
administrators,  from  all  debts  due  to  the  said  creditors 
respectively  from    the    said    debtor,    and    from    all  ac 
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tions,  suits,  judgments,  executions,  claims  and  demands       1865. 
whatsocTer  in   respect  thereo£     In   witness,  &c — Aver-      V^'  "^ 
ments:  that  a   majority   in   number,   representing  three-  »• 

fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  respectively  amounted  to  10/.  and  upwards,  did  in 
writing  assent  to  and  approve  of  the  said  deed,  and  the 
said  Edward  Genever,  the  trustee  appointed  by  the  said 
deed,  executed  the  same ;  and  the  execution  of  the  said 
deed  by  the  defendant  was  attested  by  a  solicitor;  and  ' 
within  twenty-eight  days  from  the  day  of  the  execution  of 
the  said  deed  by  the  defendant  the  same  was  produced  and 
left  (having  been  first  duly  stamped)  at  the  office  of  the 
chief  registrar  of  the  Court  of  Bankruptcy  for  the  purpose 
of  being  registered,  and  together  with  such  deed  there  was 
delivered^  to  the  said  chief  registrar  an  affidavit  by  the 
defendant  that  a  majority  in  number,  representing  three- 
fourths  in  value  of  the  creditors  of  the  defendant  whose 
debts  amounted  to  10/.  or  upwards,  had  in  writing  assented 
to  and  approved  of  the  said  deed,  and  also  stating  the 
amount  in  value  of  the  property  and  credits  of  the  defend- 
ant comprised  in  the  said  deed ;  and  the  said  deed  did, 
before  the  registration  thereof,  bear  such  ordinary  and  ad 
valorem  stamp  duties  as  were  provided  by  the  Bankruptcy 
Act,  1861,  in  that  behalf;  and  immediately  on  the  execution 
of  the  said  deed  by  the  defendant  possession  of  all  the 
property  comprised  therein  of  which  the  defendant  could 
give  or  order  possession  was  given   to  the  said  Edward 
Genever,  and  at  the  time  of  the  execution  of  the  said  deed 
the  plaintiff  was  a  creditor  of  the  defendant  in  respect  of 
the  claim  herein  pleaded  to,  within  the  meaning  of  the 
Bankruptcy  Act,  1861,   and   all  conditions  having  been 
performed,  and  all  things  having  happened,  necessary  in 
that  behalf,  the  plaintiff  became,  and  was,  and  is,  bound  by 
the  said  deed  as  if  he  had  been  a  party  thereto  and  bad 
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1866.  duly  executed  the  same ;  and  the  defendant  has  always 
JoDNsoH  ^^^  ready  and  willing  to  pay  the  first  instalment  of  2«.  6(L 
in  the  pound  on  the  amount  of  the  plaintiff's  claim,  and 
to  give  the  plaintiff  the  promissory  note  of  himself  and  the 
said  Henry  Barratt  for  the  amount  of  the  second  of  the 
said  instalments,  bearing  date  the  day  of  the  said  registra- 
tion,  and  payable  to  the  plaintifis  three  months  after  date, 
and  he  now  brings  into  Court  the  sum  of  51  IBs.  6d.^ 
being  the  full  amount  of  the  said  instalment  ready  to  be 
paid  to  the  plaintiff,  and  before  pleading  this  plea  he 
tendered  to  the  plaintiff  the  amount  of  the  said  first 
instalment  and  the  said  promissory  note. 
Demurrer,  and  joinder  therein. 

Macnamara,  in  support  of  the  demurrer. — The  deed  is 
void  as  against  non-assenting  creditors  on  several  grounds. 
First,  it  purports  to  assign  all  the  debtor's  property  to  a 
trustee,  and  yet  it  provides  that  the  debtor  may  retain 
possession  of  and  use  it,  and  carry  on  his  trade  until 
default  in  payment  of  the  composition.  A  deed  con- 
taining such  a  provision  is  unreasonable,  illusory,  and 
in  contravention  of  the  7th  condition  of  the  192nd  section 
of  the  Bankruptcy  Act,  1861,  which  requires  the  debtor, 
immediately  on  the  execution  of  the  deed,  to  deliver  up 
possession  of  the  property  comprised  therein. 

The  Court  then  called  on 

H.  James,  to  support  the  plea. — First,  a  cessio  bonorum 
is  not  necessary,  and,  notwithstanding  the  7  th  condition  of 
the  192nd  section,  a  deed  may  be  valid  although  the 
debtor  does  not  give  up  possession  of  any  part  of  his  pro- 
perty :  Clapham  v.  Atkinson  (a).  There  are  two  ways  in 
which  the  7th  condition  may  be  read,  either  that  the  deed 

(a)  4  B.  &  S.  730. 
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Deed  not  in  terms  contain  an  assignment  of  the  debtor's 
property  if  possession  be  given  op,  or  that,  if  there  be 
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assignment,  there  must  be  a  delivery  of  possession  in  accord-  9. 

ance  with  the  terms  of  the  deed.  By  the  terms  of  this 
deed  the  debtor  is  not  bound  to  give  up  possession  of  his 
property  until  he  makes  default  in  payment  of  the  instal- 
ments. That  is  said  to  be  unreasonable.  But  against 
whom  ?  As  regards  assenting  creditors,  they  are  the  best 
judges  of  what  is  for  their  own  interest ;  and  if  the  stipula- 
tion is  not  unreasonable  as  against  them,  how  can  it  be  so 
as  against  non-assenting  creditors,  who  are  not  in  a  worse 
position  than  assenting  creditors.  [Cliannell,  B. — There 
is  no  inequality  between  the  creditors,  and  therefore  the 
objection  must  be  confined  to  unreasonableness,  but  it  may 
be  that  the  debtor's  having  possession  of  his  stock  in  trade 
will  enable  him  to  pay  his  creditors.]  The  plea  contains 
no  averment  that  the  property  retained  by  the  debtor  is  of 
greater  amount  than  the  debts;  therefore  it  cannot  be 
assumed  that  there  is  anything  unreasonable  in  his  retaining 
it.  If  there  had  been  no  cessio  bonorum,  the  deed  would 
not  have  been  unreasonable ;  then  how  is  it  worse  because 
the  creditors  are  in  a  better  position,  and  have  the  right,  in 
a  certain  event,  to  take  possession  of  the  debtor's  property  ? 
The  plea  avers  that  on  the  execution  of  the  deed  possession 
of  all  the  property  comprised  in  it  was  given  to  the  trustee. 
The  trustee  might,  in  his  discretion,  return  the  property  to 
the  debtor  in  order  to  enable  him  to  carry  on  his  trade  for 
the  beneBt  of  his  creditors ;  and,  if  so,  why  may  not  the 
creditors  provide  that  the  debtor  may  retain  possession  of 
it  ?  The  covenant,  and  not  the  property,  is  relied  on  as 
the  means  by  which  the  composition  is  to  be  paid.  The 
plea  avers  that  everything  has  been  done  to  render  the 
deed  binding  on  the  plaintiff.  If  the  assignment  is  illusory, 
the  property  did  not  pass  to  the  trustee,  and  the  deed  b 
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1866.       good  on  the  aathority  of  Clapham  v.  Atkinson  (ja). — (He 
Johnson      ^*®  ^^^  called  upon  to  ai^e  the  other  points  (6).  ) 


V. 

Babeatt. 


Macnamara,  in  reply. — First:  Clapham  v.  Atkinson  was 
a  mere  composition  deed^  and  contained  no  assignment  of 
the  debtor's  property.  To  enable  the  debtor  to  retain  pos- 
session of  his  property,  the  deed  should  have  been  framed 
as  in  Clapham  v.  Atkinson,  or  as  a  deed  of  inspectorship. 
This  deed,  upon  the  face  of  it,  purports  to  assign  all  the 
debtor's  property  to  the  trustee  absolutely,  and  it  is  an 
evasion  of  the  statute  for  the  debtor  to  retain  possession  of 
it.  The  7th  condition  means  that  bon&  fide  possession  of 
the  property  shall  be  given  to  the  trustee.  Practically,  the 
security  of  the  assignment  is  v^orthless;  for  the  debtor 
might  dispose  of  all  the  property.  [Hffotty  B. — Suppose 
there  v^as  no  cessio  bonorum  in  the  deed,  and  possession  of 
the  property  vras  given  up  to  the  trustee,  and  he  imme- 
diately handed  it  back  to  the  debtor,  would  that  be  lawful  ?] 
It  would  be  a  question  whether  the  transaction  was  bon& 
fide  or  merely  colourable.  Here  the  trustee  was  bound  by 
the  terms  of  the  deed  to  let  the  debtor  retain  the  posses- 
sion and  control  of  the  property.  [^Bramwelly  B.— Is  it 
not  a  reasonable  construction  of  the  7th  condition  of  the 
192nd  section  to  say  that  it  does  not  regulate  the  form  of 
the  deed,  but  only  enjoins  compliance  with  its  terms,  if 
non-assenting  creditors  are  to  be  bound  by  it  ?J  Though 
a  cessio  bonorum  is  not  necessary  if  the  deed  contains  an 
absolute  assignment  of  the  debtor's  property,  the  7th  con- 
dition requires  that  possession  of  the  property  should  be 
given  up  to  the  trustee.  The  only  limitation  is  if  *'  the 
debtor  can  give  or  order  possession"  of  it. — Secondly, 
the  deed  is  bad,  because  it  contains  an  absolute  release 

(a)  4  B.  &  S.  730.  the    argument    of    Macnamara, 

(b)  As    to    these    poiuts,   see      infra. 
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without  a  reservation  of  rights  against  sureties.    It  ia  not        1868. 

necessary  to  aver  that  there  are  sureties.     In  Balden  v.      V^^"*^ 

PeU  (a)  and  fVoods  v.  Foote  (b\  where  a  covenant  to  in-  «». 

JBabiuxt. 
demniry  the  debtor  against  outstanding  bills  of  exchange 

was  held  unreasonable^  the  plea  contained  no  averment 
that  there  were  any  creditors  holding  bills.  In  Keyes  v. 
ElkiuM  {c\  where  the  deed  contained  a  proviso  that  the 
release  should  not  prevent  any  of  the  creditors  from  suing 
any  person  other  than  the  debtor  liable  tft  the  payment  of 
any  security,  Crompton,  J.,  said: — ^^It  is  absolutely  neces- 
sary to  hold  that  a  deed  which  contains  a  release  of  the 
debtor  should  contain  a  provision  reserving  to  the  creditors 
their  rights  and  remedies  against  sureties ;"  and  Mellor,  J., 
said : — **  If  the  remedies  against  sureties  were  not  preserved, 
a  majority  who  have  only  claims  against  the  debtor  without 
any  responsible  surety  might  inflict  upon  the  minority, 
who  had  claims  against  the  sureties,  the  greatest  injustice 
in  binding  them  by  the  deed." — Thirdly,  the  release  is  in 
consideration  of  the  debtor's  covenant  to  pay  the  composi- 
tion, not  in  consideration  of  its  payment,  and  that  is 
unreasonable.  Upon  the  debtor's  default*  in  payment,  the 
trustee  may  take  possession  of  his  property,  but  there  is 
DO  covenant  by  the  trustee  to  pay  the  creditors,  so  that 
their  only  remedy  against  him  is  in  a  Court  of  equity. 
The  release  should  have  been  conditional  on  payment  of 
the  instalments,  or  subject  to  a  proviso  that  in  default  of 
payment  it  should  be  void :  Fessard  v.  Mugnier  (d).  By 
this  release  the  creditors  are  deprived  of  their  right  to  sue 
the  debtor  for  the  original  debt,  and  it  is  useless  to  sue 
him  for  the  composition,  because,  upon  his  default,  the 
trustee  may  take  possession  of  all  his  property.  Either 
the  release  is  absolute,  and  therefore  unreasonable,  or  if  it 

(a)  5  B.  &  S.  213.  (c)  5  B.  &  S.  240. 

(b)  I  H.  &  C.  S41.  (d)  18  C.  B.  N.  S.  286. 
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be  construed  as  conditional  it  does  not  dispense  with  the 
obligation  on  the  part  of  the  debtor  to  tender  the  composi- 
tion money  according  to  the  terms  of  the  deed. — Fourthly, 
the  plea  contains  no  sufficient  allegation  of  tender.  It 
ought  to.  have  been  averred  that  the  debtor  tendered  the 
first  instalment  apon  or  immediately  after  the  day  of  the 
date  of  the  registration  of  the  deed :  Hazard  v.  Mare  (a), 
Fessard  v.  Mvgnier  (6).  It  makes  no  difference  that  this 
plea  is  pleaded  by  way  of  equitable  defence,  because  a 
Court  of  equity  would  only  grant  relief  upon  payment  of 
the  instalments. 

Bramwell,  B. — Upon  the  first  point  we  will  take  time 
to  consider  our  judgment.- 

As  to  the  objection  that  there  is  no  reservation  of  rights 
against  sureties,  it  does  not  appear  that  there  are  any 
sureties,  and  in  the  absence  of  an  allegation  to  that  effect 
we  cannot  assume  that  there  are. 

The  next  objection  is  that  the  release  is  absolute,  not 
conditional  upon  payment  of  the  composition,  and  there- 
fore  unreasonable.  But  whatever  my  opinion  may  be  as 
to  the  reasonableness  of  an  absolute  release,  when  the  cre- 
ditors only  get  a  covenant  to  pay  them  5«.  in  lieu  of  20^., 
I  think  that  is  a  matter  for  the  creditors  themselves  to 
determine.  In  some  cases  it  may  be  to  their  advantage  to 
accept  those  terms,  particularly  if  they  obtain  the  security 
of  a  surety.  But,  however  that  may  be,  the  Court  cannot 
say  that  in  point  of  law  it  is  unreasonable. 

The  remaining  objection  is,  that  if  the  release  is  condi- 
tional the  plea  should  have  contained  an  averment  that  the 
first  instalment  was  tendered  at  the  time  appointed  for  its 
payment ;  but  the  answer  is,  that  the  release  is  in  terms 
absolute,  and  therefore  the  question  does  not  arise. 

(a)  6  U.  &  N.  434.  (6)  IS  C.  B.  N.  S.  286. 
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Channell,   B. — I  am  also  of  opinioD  that  upon  the        1865. 

poiDts  on  which  my  brother  Bramwell  expressed  bis  opinion      j^^^ 

the  defendant  is  entitled  to  judfirment.  ^    <^- 

•*     ^  ^  Babbatt. 

If  the  deed  is  not  upon  the  face  of  it  unreasonable,  we 
cannot  assume  the  existence  of  rights  against  sureties  so 
as  to  make  it  unreasonable. 

As  to  the  objection  that  the  deed  is  unreasonable  because 
the  release  is  absolute,  the  Courts  have  held  a  deed  unrea- 
sonable where  all  the  creditors  are  not  placed  on  an  equal 
footing.  But  no  argument  has  been  or  could  be  urged 
before  us  that  there  is  any  inequality  in  this  case.  No 
doubt  a  deed  may  be  unreasonable,  although  there  is  no 
inequality  between  the  creditors,  as,  for  instance,  where 
the  deed  contains  some  provision  which  upon  the  face  of 
it  is  so  unreasonable  jlhat  the  Court  cannot  give  effect  to 
it ;  but  that  is  not  so  here.  I  dissent  from  the  doctrine 
that  because  we,  sitting  as  Judges,  may,  as  a  matter  of 
private  opinion,  think  a  particular  provision  in  a  deed 
unreasonable,  therefore  we  should  say,  as  a  matter  of  law, 
that  the  deed  is  unreasonable  and  void.  Where  a  deed  of 
thi^i  kind  is  pleaded  as  a  defence,  we  ought  to  see  whether 
it  can  be  supported  by  any  rule  of  construction ;  and  in 
the  case  of  Garrod  v.  Simpson  (a)  we  held  the  deed  plead- 
able in  bar  as  an  accord  and  satisfaction,  although  it 
contained  no  release. 

As  to  the  last  objection,  I  agree  that  the  release  is 
absolute,  and  therefore  the  point  as  to  tender  does  not 
arise. 

PiGOTT,  B. — I  concur  in  opinion.  With  respect  to  the 
point  as  to  the  reservation  of  rights  against  sureties,  I  have 
nothing  to  add  to  what  has  been  already  said. 

(a)  3  H.  &  C.  385. 


Baebatt. 
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1885.  ^^  ^o  ^^^  objection  that  the  deed  is  unreasonable  because 

^*^^'^^      the  release  is  absolute,  we  must  consider  in  what  sense  the 
Johnson  ^  , 

V,  word  **  unreasonable"  is  used.     If  in  the  sense  of  "  impru- 

dent/^ that  is  a  matter,  not  for  us,  but  for  the  creditors,  to 
determine.  If  the  word  is  used  in  the  sense  of  "  unequal" 
or  "  unjust,"  sitting  as  a  Judge  X  can  see  nothing  unreason- 
able in  the  release,  though  absolute. 

As  to  the  question  of  tender,  that  depends  on  whether 
the  release  is  absolute  or  conditional.  I  am  of  opinion 
that  it  is  not  conditional :  it  is  expressed  to  be  made  in 
consideration  of  the  covenants  and  assignment. 

Pollock,  C.  B. — I  entirely  agree  with  my  learned 
brothers  upon  the  points  on  which  they  have  given  judg- 
ment, and  for  the  reasons  which  they  have  assigned. 

Cur.  adv.  vulL 

The  judgment  of  the  Court,  on  the  point  on  which 
they  took  time  to  consider,  was  delivered  in  the  following 
Vacation  (Dec.  6),  by 

Bramwell,  B. — In  this  case  the  Court  disposed  of 
several  points  at  the  conclusion  of  the  argument,  and  one 
only  remained  for  our  consideration.  In  answer  to  the 
actfon  the  defendant  pleaded  a  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  which  it  was  said 
was  binding  on  the  plaintiff,  a  non-assenting  creditor, 
because  it  was  executed  by  the  requisite  majority  in  num- 
ber and  value  of  creditors,  and  complied  with  the  other 
conditions  necessary  to  give  it  validity  under  the  Act. 
The  point  on  which  we  reserved  our  judgment  was  this, 
that  although  the  deed  assigned  the  debtor's  property  to  a 
trustee  for  the  benefit  of  the  creditors,  yet  it  contained  an 
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express  reservation  to  the  debtor  of  a  right  to  keep  posses- 
rion  of  and  use  the  property  until  he  should  make  default 
in  payment  of  the  composition  of  5s.  in  the  pound ;  and, 
in  case  of  default,  the  trustee  was  to  apply  and  administer 
the  estate  for  the  benefit  of  the  creditors  as  if  the  debtor 
had  been  declared  bankrupt.  It  was  objected  that  this 
stipulation  was  in  violation  of  the  7th  condition  of  the 
192nd  section  of  the  Bankruptcy  Act,  1861,  which  requires 
**  that  immediately  on  the  execution  of  the  deed  by  the 
debtor,  possession  of  all  tlie  property  comprised  therein  be 
given  up  to  the  trustees." 

Upon  consideration,  we  have  come  to  the  conclusion 
that  the  deed  is  good.  That  is  manifest  when  it  is  con- 
sidered that  there  is  no  necessity  for  the  debtor  to  make  any 
assignment  of  his  property,  and,  if  there  need  be  none,  it 
cannot  be  said  the  deed  is  bad  because  it  gives  the  creditors 
a  benefit  which  they  would  not  have  had  if  there  had  been 
no  assignment  at  all.  The  true  and  sensible  construction 
of  the  7th  condition  is  this,  that  where  the  deed  in  terms 
provides  that  the  debtor's  property  shall  be  given  up  to  the 
trustees,  in  order  to  render  the  deed  binding  on  non-assent- 
ing creditors  the  property  must  be  given  up  in  accordance 
with  such  terms.  We  therefore  think  the  deed  good,  and 
our  judgment  is  for  the  defendant. 

Judgment  for  the  defendant. 
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Nov.  20.  Gresty  V.  Gibson. 
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A  imposition  JJECLARATION  on  a  promissory  note, 

deed  under  *  •' 

the  Bank-  Plea. — That  after  action,  to  wit,  on,  &c.,  an  indenture 

ruptcy  Act,  it  r  i.» 

1861,  made  was  made  by  and  between  the  defendant  and  divers  of  his 

l)£tween  tuo  -^ 

debtor  of  the  Creditors  (so  far  as  material)  as  follows : — "  This  indenture, 

aS\^8CT<^U  made  the  18th  May,  1865,  between  Stephen  Gibson,  of 

Sher^l^!  *^>  ^^  ^^®  ^"®  P*^^»  *"^  *''   '^®  creditors  of  the  said 

after  reciting  Stephen  Gibson,  of  the   other  part:    Whereas  the  said 

that  the  debtor  *^  ^    ^  .... 

had  agi*eed  Stephen  Gibson  is  indebted  unto  his  said  creditors  in  sums 

to  pay  his  ^  ^ 

said  creditors  of  money  which  he  is  unable  to  pay  in  full ;  and  it  has 

by  instal-  been  agreed  that  he  shall  pay  to  his  said  creditors  a  com- 

satisfaction  position  of  5s,  in  the   pound  upon  the  amount  of  their 

Sf  nie'^debto  Several  and  respective  debts,  to  be  accepted  by  the  said 

contained  a  creditors  in  full  satisfaction  and  discharge  thereof,  such 

coTenant  by  o  ^ 

the  debtor  composition  to  be  paid  by  three  instalments,  of  2*.  at  the 

with  the  seve-  *^  r  j 

ral  creditors,  expiration  of  a  calendar  month  from  the  date  hereof,  and 

and  with  each  »      »  r  i*  t       i  i      r  i 

of  them  res-  Is.  6a.  at  the  expiration  of  four  calendar  months  from  the 

pay  the  com-  date  hereof,  and  Is.  6d,  at  the  expiration  of  seven  calendar 

TOn^dCTation  Biouths  from  the  date  hereof.     Now  this  indenture  wit- 

^roditora  r^^  nesseth  that  in  consideration  of  the  premises  and  of  the 

leased  the  release  hereinafter  Contained,  he  the  said  Stephen  Gibson 

debtor  from  ... 

all  actions,  doth  hereby  for  himself,  his  heirs,  executors  and  adminis- 

debts,  con- 
tracts, &c.—  trators,  covenant  and  agree  with  the  said  several  creditors, 

deed 'was  and  with  each  of  them  respectively,  their  and  each  of  their 

pleadable  in  ©xecutors,  administrators,  and  assigns  respectively,  that  he, 

^.*°f"  the  said  Stephen  Gibson  shall  and  will  pay  unto  the  said 

action  by  a  *^  *^  -^ 

non-assenting  creditors  respectivelv,   or   to   their   respective    executors, 

creditor.  ^    ,  "  ^ 

administrators,  or  assigns,  the  said  composition  of  5s,  in 
the  pound  upon  the  amount  of  their  several  and  respective 
debts,  by  three  instalments,  namely  2^.  in  the  pound  at  the 
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expiration  of  one  calendar  month  from  the  date  hereof,        1865. 
Is.  6d.  in  the  pound  at  the  expiration  of  four  calendar 
months  from  the  date  hereof,  and  Is,  6d.  in  the  pound  at 
the  expiration   of  seven  calendar  months  from  the  date 
hei[eof.   And  this  indenture  further  witnesseth  that,  in  con- 
sideration of  the  premises,  they  the  said  creditors  do,  and 
each  and  every  of   them  doth,  hereby  respectively  and 
absolutely  release  and  discharge  the  said  Stephen  Gibson, 
bis  heirs,  executors,  administrators  and  assigns,  and  his  and 
their  estate  and  effects,  from  all  actions,  suits,  debts,  sum 
and  sums  of  money,  accounts,  .reckonings,  contracts,  agree- 
ments, promises,  bills,  notes,  judgments,  claims  and  demands 
whatsoever,  at  law  or  in  equity,  which  they  or  any  of  them 
now  have  or  hath  against  the  said  Stephen  Gibson,  his 
heirs,  executors,   administrators   and    assigns :    Provided 
always,  that  the  said  release  shall  not  in  anywise  prejudice 
or  extend,  or  be  constmed  to  extend,  to  prevent  any  of 
the  creditors  from  claiming  or  realizing  any  security  for 
any  such  debt,  claim  or  demand  now  held  by  them  respec- 
tively, or  any  of  them,  or  from  suing  any  person  or  persons 
other  than   the  said   Stephen  Gibson  liable  to  payment 
thereof  for  the  recovery  thereof,  less  the  amount  received 
by  them,  or  any  of  them,  under  these  presents,  nor  in 
any  way  prejudice  or  affect  the  rights  or  remedies  of  any 
such  creditors,  except  as  against  the  said  Stephen  Gibson, 
to  which,  but  for  the  signing  or  agreeing  to  these  presents, 
they  might  severally  have  recourse.      And  it  is  hereby 
declared   that   this  indenture  is   intended  to  be   a  deed 
within  the  meaning  of  the  Bankruptcy  Act,  1861,  and  is 
made  expressly  for  and  to  be  applied  for  and  towards  the 
equal  benefit  of  the  whole  of  the  creditors  of  the  said 
Stephen  Gibson.     In  witness  whereof  the  said  parties  to 
these  presents  have  hereunto  set  their  hands   and  seals 
the  day  and  year  aforesaid.** — Then  followed  averments 


8a 


BXCHEQTJBR  REPORTS. 


1865. 


that  three-fourths  in  value  of  the  creditors  of  the  defend- 
ant, whose  debts  respectively  amounted  to  10/.  and  upwards, 
had  in  writing  assented  to  and  approved  of  the  deed;  and 
that  all  the  statutory  conditions  necessary  to  render  the 
deed  binding  on  non  assenting  creditors  had  been  complied 
with. 

Demurrer,  and  joinder  therein. 


Mclrdyre^  in  support  of  the  demurrer  (a). — The  deed 
is  made  between  the  debtor  of  the  one  part,  and  all  his 
creditors  of  the  other  part ;  and  the  debtor  covenants  to 
pay  "  the  said  creditors"  respectively  the  composition  by 
three  instalments.  A  non-assenting  creditor  cannot  sue  on 
that  covenant.  The  term  '^  all  his  creditors''  b  too  general 
a  description  to  make  creditors  who  have  not  executed  the 
deed  parties  to  it :  Ex  parte  Cockbum  (b).  Then  no  cre- 
ditor can  sue  upon  the  covenant  unless  he  has  executed 
the  deed :  The  Chesterfield  and  Midland  Silkstone  Colliery 
Company  v.  Hawkins  (c).  There  b  therefore  an  inequality 
between  the  two  classes  of  creditors.  \^Bramwett,  B.^In 
Benham  v.  Broadhurst  {d)  the  covenant  was  with  the  exe- 
cuting creditors  individually,  so  that  no  other  creditors  could 
sue  on  the  deed.]— He  also  argued  that  the  deed  was  un- 
reasonable because  the  consideration  for  the  release  was 
only  the  covenant  to  pay  the  composition  money,  and  not 
its  payment,  and  that  the  release  extended  to  causes  of 


(a)  He  took  a  preliminary  ob- 
jection that  the  deed,  having  been 
made  afler  action  brought,  shoald 
have  been  pleaded  in  bar  of  the 
further  maintenance  of  tbe-action, 
citing  Oppenheimer  t.  Orieves^ 
7  H.k  N.  533.  But  the  Court 
•aid  that  under  the  68th  section 


of  the  Common  Law  Procedure 
Act,  1852,  the  plea  need  not  have 
a  formal  commencement,  and  that 
under  this  form  of  plea  the  plain- 
tiff would  be  entitled  to  his  eotts. 

(6)  33  L.  J.  Bank.  17. 

(c)  3  H.  &  C.  677. 

(<0  Id.  47*2. 
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action  in  respect  of  which  the  composition  would  not  be       1865. 
payable. 

Holier,  in  support  of  the  plea  (a). — Any  creditor  may 
sae  upon  the  covenant  in  this  deed.  Er  parte  Cockbum 
'>roceeded  on  the  ground  of  inequality.  In  The  Chester^ 
Held  and  Midland  Silkstane  Colliery  ▼.  Hawkins  the  covenant 
was  with  the  parties  who  executed  the  deed  and  all  other 
creditors  bound  by  it ;  but  no  creditors  were  parties  to  the 
deed  except  those  who  executed  it.  [Martin,  B. —  A  per- 
son may  become  a  party  to  a  deed  either  by  being  named 
or  described  in  it  Here  the  plaintiff  is  made  a  party 
because  he  is  included  in  the  description  *'  all  the  creditors* 
of  the  debtor.]  It  is  not  necessary  that  a  party  should  be 
described  in  the  deed  by  his  name  of  baptism  and  surname  | 
if  he  is  sufficiently  designated  that  is  enough  to  entitle  him 
to  sue  for  breach  of  covenant :  The  Sunderland  Marine 
Insurance  Company  v.  Kearney  (ft),  Addison  on  Contracts^ 
p.  939,  4th  ed.  The  maxim  applies  '*  certum  est  quod 
certum  reddi  potest**  [Pollock,  C.  B. — If  the  parties  to  a 
deed  were  '*  all  the  members  of  a  partnership  firm  on  a 
particular  day,'*  that  might  be  a  suflScient  designation, 
because  there  would  be  no  difficulty  in  ascertaining  who 
were  the  members  of  the  firm  on  that  day ;  but  can  it  be 
easily  ascertained  who  are  creditors?  A  man  to  whom 
money  is  owing  may  be  a  creditor  in  one  sense,  but  if  the 
debtor  has  a  counter  claim  of  larger  amount  he  is  not,  for 
he  cannot  prove  his  debt]  Creditors  holding  security 
are  to  be  reckoned  in  estimating  the  requisite  majority : 
Whxttaker  v.  Lowe  (c).  [Martin,  B. — Suppose  a  person 
sued  upon  the  deed,  and  the  debtor  denied  that  he  was  a 

(a)  The    argament  was   ad-         (5)  16  Q.  B.  925. 
journed  and  resiimed  in  Hilary         (c)  Post^  p.  109. 
Term  (Jan.  17). 
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1865.  creditor ;  is  it  to  depend  on  the  result  of  the  trial  whether 
or  no  he  is  a  party  ?]  This  view  is  supported  by  the  judg- 
ment of  Blackburn^  J.,  in  Dingwall  v.  Edwards  (a),  where 
the  parties  of  the  first  part  were  "  all  and  every  the  cre- 
ditors and  creditor"  of  the  debtor.  In  Dewhirst  v.  Jones  {b\ 
where  "  the  creditors"  were  also  parties,  Martin^  B.,  in  the 
course  of  the  argument,  said  : — "  I  apprehend  that  a  non- 
executing  creditor  might  sue  on  this  deed  if  he  averred 
in  the  declaration  that  he  was  a  creditor." — He  also  argued 
that  there  was  no  inadequacy  of  consideration  for  the 
release,  citing  Johnson  v.  Barratt  (c),  and  Stone  v.  JellU 
coe  (d) ;  and  that  the  release  was  confined  to  debts  the 
subject  of  the  composition,  citing  Hazelgrove  ▼•  House  {e\ 

^  Melntyre,  in  reply. — In  Dingwall  v.  Edwards  this  point 
was  not  raised.  The  Sunderland  Marine  Insurance  Com- 
pany  v.  Kearney  was  the  case  of  a  policy  of  insurance  by  deed 
poll,  and  the  statute  28  Geo.  3,  c.  66,  only  requires  the 
name  or  names  of  one  of  the  persons  interested  to  be 
inserted  therein.  The  distinction  in  this  respect  between 
a  deed  poll  and  a  deed  inter  partes  has  been  long  esta- 
blished. The  maxim  "  certum  est  quod  certum  reddi  potest** 
is  only  applicable  where  there  is  a  defined  class,  not  where 
it  is  uncertain  and  can  only  be  ascertained  by  the  result  of 

an  action. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (/)  was  delivered  in  Hilary 
Term,  1866  (Jan.  18),  by 

Pollock,  C.  B. — This  was  an  action  on  a  promissory 

(a)  4  B.  &  S.  739.  760.  (e)  35  L.  J.  Q.  B.  1. 

(b)  3  H.  k  C.  60.  (/)  PoUock,  C.  B.,  Martin,  B., 

(c)  Ante,  p.  16.  ChanneU^  B.,  and  Pigott,  B. 
Id)  3  H.  &  C.  263. 
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note,  snd  there  was  a  plea  of  a  deed  of  composition  under 
the  Bankruptcy  Act,  1861,  made  between  the  debtor  of 
the  one  part,  and  «  all  hU  creditors^  of  the  other  part,  and 
the  debtor  covenanted  with  "  the  said  several  creditors,  and 
with  each  of  them  respectively,^  to  pay  the  composition  by 
instalments.     The  question  was,  whether  a  non-assenting 
creditor  could  sue  on  that  covenant      We  reserved  our 
judgment,  and  have  since  found  a  case  of  Lay  v.  Mot- 
tram  {q\  which  is  in  point.     That  was  an  action  on  bills 
of  exchange,  to  which  the  defendant  pleaded  a  composi- 
tion deed,  which  we  cannot  distinguish  from  the  present, 
and  the  Court  of  Common  Pleas  held  the  plea  good,  and 
gave  judgment  for  the  defendant.      On  the  authority  of 
that  case  we  think  the  defendant  entitled  to  judgment  on 
this  demurrer. 

Judgment  for  the  defendant. 

(a)  19C.B.N.S.479. 


Finney  r.  Forward  and  Another,  jfov  8 

J^  HIS  was  an  action  of  trover  for  133  bales  of  cotton.  In  an  action 
The  defendant  pleaded,  not  guilty,  and  not  possessed.  defendant  will 

After  issue  joined  the  defendants  took  out  a  summons  ^  interrogate 
at  Chambers  for  leave   to  deliver  interrogatories  to  the  JJ^tfeMtw" 
plaintiff.     The  aflSdavit  of  the  defendants  in  support  of  the  p^t^f. title 

*  *  *  by  which  n.% 

application  stated  that  the  action  was  brought  to  recover  ^^^^  ^^ 
the  value  of  133  bales  of  cotton.     In  the  month  of  March, 
1865,  Messrs.  Saunders  &  Son,  of  Nassau,  in  the  Island 
of  New  Providence,  consigned  to  the  defendants  133  bales 

VOL.   IV. — H.  &  C.  D  EXCH. 
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of  cotton,  accompanying  the  same  with  their  draft  on  W. 

F.  De  La  Rue  &  Co.,  London,  for  2488i  17*.  6rf.,  payable 

„    »•  at  thirty  days  after  sight.     On  receipt  of  such  draft  the 

Forward  ^        ^  o  ,  t  .  i  ii/ 

defendants  caused  the  same  to  be  presented  to  the  said  W. 
F.  De  La  Rue  &  Co.  for  acceptance,  who  refused  to  accept 
the  same.  The  defendants  also  caused  the  said  draft  to  be 
presented  for  payment  at  maturity  to  the  said  W.  F.  De  La 
Rue  &  Co.,  but  they  also  refused  to  pay  it ;  and  thereupon 
the  defendants  caused  the  said  cotton  to  be  sold,  on  behalf 
of  the  said  Messrs.  Saunders  &  Son,  in  the  usual  way,  for 
the  best  prices  that  could  be  obtained  for  the  same.  It 
was  not  until  some  time  after  the  said  cotton  had  been 
sold  as  aforesaid  that  the  defendants  had  any  knowledge 
whatever  that  the  present  plaintiff  claimed  to  have  any 
interest  in  the  same,  and  the  defendants  are  now  in  entire 
Ignorance  in  what  way  or  manner  he  has  any  right  or  title 
thereto,  his  name  not  having  been  used  or  referred  to  by 
Messrs.  Saunders  &  Son  on  the  occasion  of  their  consigning 
the  cotton  as  before  stated. — There  were  further  aflSdavits 
by  the  defendants  and  their  attorney  that  they  believed 
that  the  defendants  had  a  good  defence  to  the  action  on 
the  merits;  that  the  application  was  not  for  the  purpose 
of  delay ;  and  that  they  believed  that  the  defendants  would 
derive  material  advantage  from  the  discovery. 

The  interrogatories  proposed  to  be  delivered  (so  far  as 
material)  were  as  follows : — 

1.  How  and  when  did  you  become  possessed  of  or 
entitled  to  the  cotton,  the  subject  of  this  action,  and  where 
and  in  whose  hands  was  the  said  cotton  when  you  first 
became  possessed  of  it  ? 

2.  When  did  you  part  with  the  possession  of  the  said 
cotton,  and  for  what  purpose,  and  under  what  circum- 
stances, and  to  whom  ?  Into  whpse  possession  did  the  said 
cotton  come  after  you  parted  with  it  ?     Did  you  sell  or 


Forward. 
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pledge  or  otherwise  deal  with  the  said  cotton,  and,  if  so, 

to  whom,  and  how  ?  ^ 

FlNNST 

3.  Do  you  know  William  De  La  Rue  ?  What  is  he,  ^  »• 
and  what  is  his  business,  and  how  and  where  carried  on  ? 
Have  you  not  had  dealings  with  him,  and,  if  so,  of  what  kind  ? 
Was  not  the  said  cotton  in  his  possession,  or  in  the  posses- 
sion of  some  person  there  on  his  behalf,  at  Nassau,  in 
March,  1865,  or  about  that  time?  How  and  when  did  it 
get  into  his  or  their  possession,  and  for  what  purpose,  and 
with  what  object  ?  Was  it  not  entrusted  to  him  by  you 
or  by  some  person  who  acted  by  your  authority,  or  derived 
or  claimed  title  to  it  from  or  through  you,  in  order  that 
it  might  be  sent  to  Liverpool,  or  to  some  other  port  for 
sale? 

4.  Has  the  said  William  De  La  Rue,  or  any  other  and 
what  person  or  persons,  advanced  you  money  upon  the 
security  of  the  said  cotton  ?  Were  you  indebted  to  him 
or  them  whilst  the  said  cotton  was  in  his  or  their  posses- 
tton,  for  the  money  so  advanced,  or  for  any  other  money 
in  respect  of  which  he  or  they  claimed  to  hold  the  said 
cotton? 

The  summons  was  heard  before  Martin,  6.,  who  declined 
to  make  an  order,  whereupon 

Crompion  Hutton  now  moved  for  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  the  defendants  should  not  be 
at  liberty  to  deliver  to  him  the  above  mentioned  inter- 
rogatories.— The  5l6t  section  of  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125),  enables  either 
party,  by  leave  of  the  Court  or  a  Judge,  to  deliver  to  the 
opposite  party  interrogatories  in  writing  upon  any  matter 
as  to  which  discovery  may  be  sought.  The  rule  in  equity 
is  that  a  party  is  entitled  to  a  discovery  of  such  facts  as 
relate  to  his  own  case,  but  not  to  a  discovery  of  the  manner 
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in  which  his  adversary's  case  is  to  be  established,  or  to 

evidence  which  relates  exclusively  to  his  case ;  but  where 

V'  it  appears  that  the  facts  relate  to  the  case  of  the  party 

Forward. 

seeking  the  discovery,  he  is  entitled  to  it,  although  they 
also  relate  to  his  adversary's  case.  [Martin^  B. — What  is 
there  here  which  relates  to  both  cases  ?]  The  defendants 
seek  to  discover  under  what  circumstances  the  plaintiff 
parted  with  the  possession  of  the  cotton.  [Martin,  B. — 
Then  they  should  admit  the  plaintiff's  original  title  to  it. 
The  defendants  do  not  connect  the  plaintiff  in  any  way 
with  the  persons  from  whom  they  received  the  goods. 
Channell,  B. — The  defendants  are  in  effect  seeking  to 
interrogate  the  plaintiff  as  to  his  title.]  A  plaintiff  in 
ejectment  may  be  interrogated  as  to  his  title.  [Martin,  B. 
— No  doubt  claimants  in  ejectment  have  been  compelled  to 
answer  interrogatories  as  to  the  nature  of  the  title  on  which 
they  rely,  but  I  have  always  considered  that  case  an 
anomaly.]  In  Sloate  v.  Reto  (a)  and  Pearson  v.  Turner  (b) 
the  Court  of  Common  Pleas  considered  that  where  a  per- 
son had  long  been  in  undisputed  possession  of  the  premises 
sought  to  be  recovered,  it  was  but  reasonable  that  he 
should  be  allowed  to  call  for  some  information  as  to  the 
title  of  the  claimant.  Assuming  that  the  plaintiff  is  a 
stranger,  the  defendants  have  had  possession  of  the  cotton 
for  several  months,  and  what  difference  in  principle  is 
there  between  that  case  and  the  case  of  a  person  who  has 
been  for  several  years  in  possession  of  lands  which  are 
claimed  by  a  perfect  stranger  ?  In  Flitcroft  v.  Fletcher  (c) 
AldersaUf  B.,  said : — **  The  Court  has  a  general  power  to 
require  a  person  who  seeks  to  disturb  the  possession  of 
another  to  say  by  what  right  he  does  so."  [Pollock,  C.  B. 
— We  do  not  think  it  necessary  to  extend  the  rule  in  eject* 

(a)  14  C.  B.  N.  S.  209.  (b)  16  C.  B.  N.  S.  157. 

(c)  ]  1  £xch.  543. 
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ment  to  other  actions.  Piffott,  B. — The  ground  of  my 
decision  is  that  the  aflSdavit  is  insufficient.  There  is 
nothing  in  it  which  shews  that  interrogatories  ought  to  be 
delivered.] 
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1865. 


Per  Cubiam  (a).— For  the  reasons  already  stated  there 
will  be  DO  rule. 

Rule  refused. 

(a)  Pollock,  C.  B.,  Mttrtin,  B.,  Chaimellj  B.,  and  PigoU,  B. 


Smith  and  Goddard  v,  Ridgwat. 


T 


Nov,  23, 25. 


HE  first  count  of  the  declaration  stated  that  Joseph  a  testator 
Mayer,  since  deceased,   beincr  seised  in  fee  of  and  in  a  owner  m  fee 

■^  '  o  01  a  manu- 

eertain  manufactory,  land,  buildings  and  premises,  and  also  factory  on  the 

oasw  siQe  ox 

of  a  certain  other  manufactory,  land,  buildings  and  pre-  » street,  and 

,  also  of  a 

mises,  demised  the  same  to  Leonard  Abington  and  the  manufactory 

J   -      ,  *     n  1  on  the  west 

defendant  as  tenants,  to  wit  from  year  to  year,  at  the  rent  side  of  the 
of  10/.  per  week,  payable  weekly  by  the  said  L.  Abington  ^"h-s^wiU 
and  the  defendant  to  the  said  J.  Mayer  for  the  same ;  and  Jir^essimges, 
that  the  said  L.  Abine^ton  and  the  defendant  thereupon  ^^^'  J®°®' 

o  '^        mcnts  here- 

became,   and  were,   and  continued,  tenants  of  the   said  ditament», 

and  real  estate 

several  manufactories,  lands,  buildings  and  premises,  upon  whatsoeTer 

,  and  whereso- 

the  terms  and  at  the  rent  aforesaid ;  and  J.  Mayer  after*  ever,  to  tms- 
wards  and  during  the  said  tenancy,  to  wit,  on,  &c.,  died,  the  same. 

By  a  codicil, 
after  devising 
certain  specified  freehold  and  copyhold  lands,  he  devised  to  A.  and  W.  his  manufactory  on 
the  west  side  of  the  street  in  the  occupation  of  K.  and  A.,  and  also  other  specified  messuages, 
together  with  the  stables,  warehouses,  outbuildings  and  all  other  "  appurtenances  to  the 
said  messuages  or  tenements,  lands  and  hereditaments  belonging  or  appertaining.  Ihe 
testator,  many  years  before  his  death,  had  demised  both  manufactories  to  R.  and  A.  at  an 
undivided  rent,  and  they  had  always  used  them  as  one  manufactrtry.  That  on  the  cast  side, 
which  was  about  half  the  value  of  that  on  the  west,  could  only  be  used  as  a  separate  manu- 
hctoTj  if  certain  reparations  were  made. — Nc/d,  that  the  manufactory  on  the  east  side  did 
act  I  as i  under  the  codicil  as  appurtenant  to  that  on  the  west 
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1865.  having  by  his  last  will  and  testament  devised  the  said  first 
mentioned  manufactory,  land^  buildings  and  premises  to  the 
plaintiffs  and  the  said  L.  Abington,  so  being  such  tenants  as 
aforesaid,  and  their  heirs,  in  fee ;  and  the  defendant  and  the 
said  L.  Abington  then,  under  and  by  virtue  of  the  said  de- 
mise and  the  said  will,  and  not  otherwise,  continued  tenants 
to  the  plaintiffs  in  respect  of,  that  is  to  say,  two  undivided 
third  parts  of  the  first  mentioned  manufactory,  land,  build« 
ings  and  premises,  and  so  continued  until  and  at  the  time 
of  the  accruing  of  the  rent  hereinafter  mentioned,  to  wit, 
on  the  1st  June,  1865,  when  a  large  sum  of  money,  to  wit, 
the  sum  of  266/.  ISs.  Ad.^  became  and  was  due  and  owing 
to  the  plaintiffs  for  and  in  respect  of,  to  wit,  two- thirds  of 
such  portion  of  the  rent  aforesaid  as  ought  to  be  appor- 
tioned to  the  plaintiffs  as  to  the  said  first  mentioned  manu- 
factory, land,  buildings  and  premises  for,  to  wit,  102  weeks, 
which  had  elapsed  since  the  death  of  the  said  J.  Mayer, 
and  before  this  suit,  and  whilst  the  plaintiffs  were  so  seised 
as  aforesaid.— Averments  of  performance  of  all  conditions 
precedent,  &c.,  to  entitle  the  plaintiffs  to  maintain  the 
action.— ^Breach :  nonpayment  of  the  said  sum  so  due  as 
aforesaid. 

Plea  (inter  alia). — That  the  said  J.  Mayer  did  not  devise 
the  said  manufactory,  land,  building  or  premises  to  the 
plaintiffs  and  the  said  L.  Abington  as  in  the  declaration 
mentioned. 

At  the  trial,  before  Bramwell,  R,  at  the  last  l^iverpool 
Summer  Assizes,  it  appeared  the  plaintiffs  sought  to  recover, 
as  devisees  under  the  will  of  Joseph  Mayer,  the  sum  of 
226/.  13&  4rf.,  being  an  apportionment  of  the  rent  of  an 
earthenware  manufactory  on  the  east  side  of  High  Street, 
Henley,  in  the  county  of  Stafford.  Joseph  Mayer  was  the 
owner  in  fee  of  this  manufactory  on  the  east  side  of  High 
Street,  and  also  of  another  manufactory  on  the  west  side 
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of  High  Street.  In  the  year  1848,  J.  Mayer  demised  both 
manufactories  to  the  defendant  Ridgway  and  Leonard 
Abington,  as  tenants  frora  year  to  year,  at  an  undivided 
rent  of  52021,  payable  weekly, 

J.  Mayer,  by  his  will,  dated  the  23rd  April,  1860, 
devised  all  his  '*  messuages,  lands,  tenements,  hereditaments 
and  real  estate  whatsoever  and  wheresoever,  and  of  what 
nature  or  tenure  soever**  unto  Leonard  Abington,  Paul 
Smith  and  Thomas  Goddard,  upon  trust  to  sell  the  same. 

By  a  codicil,  dated  the  26th  June,   1860,  J.  Mayer 
devised  as  follows : — **  I  give  and  devise  all  my  freehold 
and  copyhold  messuages,  lands,  tenements  and  heredita- 
ments called  the  Great  Eaves  Farm,  in  the  occupation  of 
Abner  Wedgwood,  the  Little  Eaves  Farm  and  the  Hob 
Hill  Farm,  in  the  occupation  of  William  Hodgkiss,  the 
Birch  Gate  Farm  in  the  occupation  of  Broadhurst :  All  my 
estates,  messuages,  lands  and  hereditaments  situate  at  or 
near  Eastwood,  in   the  occupation  of  Samuel   Keeling, 
William  Hambledon  and  others :  my  messuages,  cottages, 
manufactory  and  land  on  the  west  side  of  High  Street,  in 
Henley  aforesaid,   in   the    occupation    of   Ridgway  and 
Abington,  and  others :  my  messuage  on  the  east  side  of 
High  Street,  in  Henley  aforesaid,  in  the  occupation  of  Mrs. 
Ridgway,  my  messuage  on  the  east  side  of  Henley  afore- 
said, in  the  occupation  of  Mrs.  Adams,  and  my  five  mes- 
suages or  cottages  at  the  comer  of  Broom  Street,  Henley, 
aforesaid,  in  the  occupation  of  William  Chesters  and  others, 
all  which  said  messuages,  lands,  hereditaments  and  premises 
are  situate  in  the  parish  of  Stoke-upon-Trent :  Together 
with  the  stables,  warehouses,  outbuildings,  yards,  gardens 
and  all  other  rights,   members  and  appurtenances  to  the 
said  messuages  or  tenements,  lands  and  hereditaments  belong- 
ing or  appertaimng,  unto  Iicunard   Abiugluu   and   Abncr 
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Wedgwood,  of  the  parish  of  Stoke-upon-Trent,  absolutely, 
as  tenants  in  common." 
»•  From  the  time  of  the  demise  until  the  testator's  death, 

BiDGWAT. 

in  June,  1860,  the  defendant,  Ridgwaj,  and  Abington 
occupied,  as  one  manufactory,  the  buildings  on  the  east 
and  west  side  of  High  Street.  That  on  the  east  side  had 
been  suffered  to  go  to  decay,  and  could  only  be  used  as 
a  separate  manufactory  by  repairing  a  slip-house  and 
building  a  new  chimney.  Its  value  was  about  half  of  that 
on  the  west. 

It  was  submitted,  on  behalf  of  the  defendants,  that  the 
plaintiffs  had  no  title,  inasmuch  as  both  manufactories 
vested  in  the  devisees  under  the  codicil.  The  only  ques- 
tion left  to  the  jury  was  as  to  the  amount  of  the  rent,  and 
they  found  a  verdict  for  the  plaintiffs  for  the  sum  claimed, 
and  leave  was  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit 

Qiiain,  in  the  present  Term,  obtained  a  rule  nisi 
accordingly,  on  the  ground  that,  by  the  will  and  codicil  of 
the  testator,  the  property  did  not  vest  in  the  plaintiffs,  and 
they  were  not  entitled  to  maintain  the  action;  against 
which 

Milward  and  BaylU  shewed  cause  (Nov.  23)  (a). — The 
manufactory  on  the  east  side  of  the  street,  in  respect  of 
which  the  rent  is  claimed,  passed  under  the  general  devise 
in  the  will  to  the  plaintiffs ;  and  did  not  pass  to  the  devisees 
under  the  codicil,  as  *^  belonging  or  appertaining'^  to  the 
manufactory  on  the  west  side.  Although  the  two  buildings 
had  been  used  as  one  manufactory,  they  could,  with  a 
slight  alteration,  be  used  as  separate  manufactories.  That 
on  the  east  side  being  about  one  half  the  value  of  that 

(a)  Before  Pollock,  C.  B.,  BramtceU,  B.,  Channel^  B.,  and  Pigott,  B. 
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on  the  west  cannot  be  considered  as  appurtenant  to  it. 
The  codicil  contains  a  specific  devise  of  the  manufactory 
on  the  west  side ;  then  follows  a  devise  of  several  messuaees,      _    «• 

filDQWAT. 

together  with  the  stables,  &C.9  and  all  other  ''  appurtenances 
to  the  said  messnages/  not  to  the  said  manufactory^  belong- 
ing.   This  is  not  a  question  of  parcel  or  no  parcel,  but 
one  of  construction. 
The  Court  then  called  upon 

W.  H.  Terrell  and  Qaain^  to  support  the  rule. — By  the 
codicil  the  testator  intended  to  pass  the  manufactory  in  the 
occupation  of  the  defendant  and  Abington,  and  the  words 
"  on  the  west  side  of  High  Street**  are  a  falsa  demonstratio. 
The  question  is  not  one  of  mere  construction,  but  extrinsic 
circumstances  must  be  regarded  in  order  to  ascertain  what 
is  comprehended  in  the  terms  of  the  description :  Goodtitle 
d.  Radford  v.  Southern  (a).  At  the  time  the  codicil  was 
made,  and  for  many  years  before  the'  testator's  death,  the 
two  buildings  had  been  used  as  one  manufactory.  That 
on  the  east  could  not  be  used  separately,  without  alteration, 
and  it  was  essential  for  the  commodious  enjoyment  of  that  on 
the  west.  The  word  "appurtenances''  is  sufficient  to  pass 
the  building  on  the  east  side.  Under  a  gift  of  "  the  appur- 
tenances" things  will  pass  though  not  strictly  appurtenant. 
In  Boocher  v.  Samford  (6)  there  was  a  devise  of  "a 
tenement,  with  the  appurtenances,  in  which  H.  B.  dwelleth, 
in  Ebley,"  and  that  was  held  to  pass  lands  not  in  Ebley, 
which  for  sixty  years  had  been  used  with  the  tenement, 
and  were  in  the  occupation  of  H.  B.  Again,  in  Ongley  v. 
Chambers  (c),  under  a  devise  of  the  rectory  or  parsonage 
of  M.,  with  the  messuages,  lands,  &c.,  thereunto  belonging, 
it  was  held  that  lands  passed  which  had  been  acquired  by 

(a)  1  M.  &  Sel.  299.  (h)  Cro.  Eliz.  113. 

(a)  1  Bing.  483. 
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1865.  ^^®  owners  of  the  rectory  between  the  fifth  year  of  James 
the  First  and  I632»  and  had  always  afterwards  been  occu- 
pied with  the  rectory.  The  rule  of  law  is  that  such  a 
construction  must  be  adopted  as  will  give  effect  to  the 
whole  description  :  Griffiths  v.  Penson  (a).  The  true 
principles  are  enunciated  by  Erie,  J.,  in  ffebber  v.  Stan^ 
ley  (4),  who  said : — **  Where  there  is  property  in  respect  of 
which  some  of  the  facts  of  description  are  true  and  some 
not,  there  the  Court  must  inquire  whether  the  part  of  the 
description  which  applies  to  the  property  is  a  complete 
definition  of  a  subject  of  devise,  so  that  the  misdescribing 
part  may  be  justly  regarded  as  a  mistake  and  rejected  as  a 
false  demonstration.'*  Here  the  description  of  the  property 
IS  complete,  and  ought  not  to  be  restrained  by  word^  of 
locality.  The  intention  of  the  testator  was  specifically  to 
devise  by  the  codicil  the  buildings  which  he  had,  by  the 
will,  devised  to  trustees  in  general  terms. — They  also  sub- 
mitted that  Abington  ought  to  have  been  joined  as  a  co- 
plaintiff,  but  the  plaintiffs'  counsel  having  stated  that  the 
point  was  not  raised  at  the  trial,  and  the  case  of  Badeley 
y.  Vigurs  (c)  having  been  referred  to,  the  point  was  not 
argued. 

Cur.  adc,  vult 

Pollock,  C.  6.,  now  said. — The  question  in  this  case 
arose  on  the  construction  of  a  will.  The  testator  had  a 
manufactory  on  the  west  side,  and  another  on  the  east  side 
of  a  street.  They  were  distinct  manufactories,  and  capable 
of  being  occupied  separately,  but  for  many  years  they  had 
both  been  occupied  by  the  same  tenants,  who  had  suffered 
the  manufactory  on  the  east  side  to  go  to  decay,  so  that 
it  could  not   be    used   as  a  separate   manufactory  with- 

(a)  9  Jur.  N.  S.  385.  (li)  16  C.  B,  N.  S.  698.  752. 

(c)  4E.&B.  71. 
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oat  repairing  it,  and  constructing  a  new  chimney.  It 
appeared  that  the  manufactory  on  the  east  side  was  of 
about  half  the  value  of  the  manufactory  on  the  west  side.  ^  '• 
The  testator,  by  his  will,  devised  to  the  plaintiffs  and  one 
Abington  all  his  messuages,  lands  and  real  estate  whatso- 
ever and  wheresoever,  in  trust  to  sell  the  same,  and  by  a 
codicil  he  devised  to  Abington  and  one  Wedgwood  the 
manufactory  and  land  on  the  west  side,  and  also  certain 
messuages,  together  with  the  stables,  warehouses,  &c.,  and 
''all  other  appurtenances  to  the  said  messuages  or  tene- 
ments, lands  and  hereditaments  belonging  or  appertaining.** 

Now,  there  was  no  necessary  connection  between  the 
two  manufactories,  nor  is  the  case  like  that  of  Ongley  v. 
Chambers  (a)  where  it  was  held  that  under  a  devise  of  a 
rectory  lands  passed  which  were  purchased  previously  to 
the  year  1632,  and  had  been  ever  since  occupied  with  the 
rectory. 

We  are  of  opinion  that  this  is  not  a  question  of  parcel  or 
DO  parcel,  but  of  the  construction  of  the  will ;  and  that  by 
the  codicil  the  manufactory  on  the  west  side  of  the  street 
alone  passed  to  the  devisees.  We  think  that  the  manu- 
factory on  the  east  side  cannot  be  considered  as  ''  appur- 
tenant" to  that  on  the  west.  The  verdict  for  the  plaintiffs 
will  therefore  stand. 

Rule  discharged. 

(a)  1  Bing.  483. 
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1865. 


Nov,  22, '     Houghton  and  Others  i;.  The  Empire  Marine  Insurance 

Company,  Limited. 

Where  a  vessel  J-  HE  declaration  stated  that  by  a  policy  bearing  date  the 

Md'w'  a**  1st  day  of  July,  a.  d.  1864,  and  made  and  executed  by  the 

'^r'^h^r'h  defendants  with  the  plaintiffs,  after  reciting  that  it  had  been 

is  expected  to  proposed  to  the  defendants  by  the  plaintiffs,  as  well  in  their 

arrive,  the  risk 

attaches  when    own  name  as  for  and  in  the  name  or  names  of  all  and  every 

she  first  arrives       ,  ,  t  i  i  .  /. 

at  that  port  in  Other  person  and  persons  to  whom  the  subject-matter  of 
worthy  condi-  ^^^  policy  did,  should,  or  might  appertain,  in  part  or  in  all, 
enabl^^to^Ue  ^^  make  with  the  defendants  the  insurance  thereinafter 
there  in  safety,  mentioned  and  described,  in  consideration  of  the  persons 

effecting  that  policy  promising  to  pay  to  the  defendants  the 
sum  of  60/.  as  a  premium  at  and  after  the  rate  of  40^.  per 
cent  for  such  insurance,  the  defendants  took  upon  them- 
selves the  burthen  of  such  insurance  to  the  amount  of 
3000/.,  and  promised  and  agreed  with  the  plaintiffs,  the 
insured,  in  all  respects  truly  to  perform  and  fulfil  the 
contract  contained  in  the  said  policy.  And  it  was  in  the 
said  policy  agreed  and  declared,  among  other  things,  that 
the  said  insurance  should  be  and  was  an  insurance  (lost  or 
not  lost)  at  and  from  Havana  to  Greenock^  upon  the  body, 
tackle,  apparel,  &c.,  of  and  in  the  ship  or  vessel  called  the 
"  Urgent,"  and  upon  the  freight  of  the  said  ship  or  vessel, 
including  all  risk  of  craft  and  boats  to  or  from  the  said  ship 
or  vessel.  And  it  was  also  agreed  and  declared  that  the 
subject-matter  of  the  said  policy  as  between  the  plainiiffa, 
the  insured,  and  the  defendants,  so  far  as  concerned  the 
said  policy  should  be  and  was  as  follows,  that  is  to  say, — 
upon  ship  valued  at  3000/. ;  and  the  defendants  promised 
and  agreed  that  the  said  insurance  should  commence  upon 
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the  said  ship  or  vessel  at  and  from  as  above,  and  should 
continue  until  she  had  moored  at  anchor  in  good  safety  at 
her  above-mentioned  place  of  destination,  and  for  twenty-  v. 

four  hours  after  such  mooring.    Upon  the  freight,  from  the       Marivb 
time  when  the   goods  and  merchandize  should  be  laden      ■''*^°*  ^• 
on  board  the  said  ship  or  vessel  as  above,  and  until  the 
said   goods   and  merchandize   be   discharged    and    safely 
landed  at   as  above.     And  touching  the  adventures  and 
perils   which    the    defendants    were    contented    to    bear 
and  took  upon  themselves  on  the  voyage   so  insured  as 
aforesaid,  they  were  of  the  seas,  men  of  war,  fire,  enemies, 
&c.,  and  of  all  other  perils,  losses  and  misfortunes  that  had 
or  should  come  to  the  hurt,  detriment,  or  damage  of  the 
aforesaid  subject-matter  of  the  said  insurance  or  any  part 
thereof.     And  it  was  further  declared  and  agreed  that  the 
said  ship  should  be  and  was  warranted  free  from  particular 
average  below  water,  unless  caused  by  injury  to  the  stem  or 
8ternpo6t,orby  fire,  grounding  or  contact  with  some  substance 
other  than  water ;  and  that  the  ship  and  freight  should  be 
and  were  warranted  free  from  average;  under  3/.  per  cent, 
unless  general,  or  the  ship  were  stranded,  or  sunk,  or  burnt 
And  the  plaintifis,  from  the  time  of  the  said  insurance,  and 
from  thence  until  and  at  the  time  of  the  loss  and  damage 
hereinafter  mentioned,  were  interested  in  the  said  ship  to 
the  amount  of  all  the  monies  by  them  insured  thereon. 
And  the  said  ship,  when  at  Havana  as  aforesaid,  and  after 
the  commencement  of  and  during  the  continuance  of 
the  said  risk,  sustained  injury  by  perils  insured  against, 
auch  injury  being  caused  by  grounding  and  contact  with 
some  substance  other  than  water,  within  the  true  intent 
and  meaning  of  the  said  policy  in  that  behalf,  and  thereby 
sustained  an  average  loss  and  damage  exceeding  3/.  per 
cent.,  that  is  to  say,  to  the  amount  of  400i!. — The  declara- 
tion then  averred  performance  of  all  conditions,  &c.,  neces- 
sary to  entitle  the  plaintifis  to  have   the   said   loss  and 
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damage  made  good  to  them  by  the  defendants,  and  alleged 
as  a  breach  that  the  defendants  refused  to  compensate  the 


^^».  plaintiffs  for  the  same. 

Empibv 


Maeihb  P'«a  (inter*-alia).— That  the  said  ship  did  not,  when  at 

IhsubamoeCo.  Havana  aforesaid,  after  the  commencement  and  during  the 
continuance  of  the  said  risk,  sustain  injury  by  the  perils 
insured  against  as  alleged. —  Issue  thereon. 

The  cause  was  tried,  before  Montague  Smithy  J.,  at  the  last 
Liverpool  Summer  Assizes,  when  the  policy  set  out  in  the 
declaration  was  proved,  and  the  following  facts  appeared 
(as  stated  in  the  judgment  of  Piffott,  6.,  past,  p.  52.)— 
The  ship  was  insured  from  Nassau  to  Havana,  and  went  to 
the  latter  place  with  a  cargo  of  coals.  The  captain  proved 
that  he  arrived  at  Havana  on  the  5th  May,  1864,  and  took 
a  pilot  as  soon  as  he  got  inside  the  harbour :  that  he  then 
took  a  steam  tug.  His  instructions  to  the  pilot  were  to 
take  him  to  a  clear  anchorage.  The  tug  took  her  up 
through  the  harbour  and  the  shipping  to  a  place  called 
the  **  Regla  Shoal,"  and  when  past  the  thick  of  the  ship* 
ping  above  the  city  the  ship  began  to  stir  the  mud,  but  was 
not  felt  to  take  ground.  The  pilot  then  gave  orders  to  let 
go  the  anchor,  and  the  hawser  which  connected  the  ship 
with  the  tug  having  broken,  the  pilot  went  on  shore,  and 
the  ship  remained  in  that  place.  On  the  next  morning  the 
captain  attempted  to  get  her  head  to  wind,  but  could  not, 
and  later  in  the  day  found  that  she  had  sustained  damage 
from  the  anchor  of  another  ship.  She  was  afterwards  got 
to  her  place  of  discharge,  nearer  the  mouth  of  the  harbour 
than  where  the  shoal  was,  and  at  a  place  pointed  out  by 
the  purchaser  of  the  cargo. — A  chart  of  the  harbour  of 
Havana  was  also  in  evidence. 

It  was  agreed  by  counsel  that  the  only  question  was, 
whether  the  risk  had  attached  at  the  time  when  the  damage 
occurred.  A  verdict  was  then  entered  for  the  plaintiff^  for 
353/.  5s.  \d,,  with  leave  to  the  defendants  to  move  to  enter 
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a  verdict  or  nonsait ;  the  Court  to  be  mt  liberty  to  draw 
inferences  of  feet.  _ 

HOUOBTOV 

Edward  James,  in  the  present  Term,  obtained  a  rule  nisi  «• 

Empibb 
accordingly,  on  the  ground  that  the  policy  never  attached,  ^   Harinb^ 

tlie  vessel  not  having  arrived  at  Havana  within  the  mean- 

ing  of  the  policy ;  against  which 

Brett  and  BayUs  shewed  cause  (Nov.  22).— The  first 
question  is,  what  is  the  true  definition  of  the  ship  being  at 
Havana ;  secondly,  do  the  facts  bring  the  case  within  that 
definition  ?  In  nautical  phraseology  the  ship  was  at  Havana 
when  she  entered  the   harbour.     There  is  a  difierence 
between  a  ship  being  ojffF  a  place  and  at  a  place.     Where 
the  ship  ia  ai  B,  place,  the  policy  does  not  commence 
unless  she  is  seaworthy,  because  in  every  policy  there  is 
an  implied   condition   that    the  ship  shall  be  seaworthy 
when  the  risk  attaches.     In  the  case  of  goods  and  fireight 
the  risk  will  only  attach  when  the  goods  are  loaded  on 
board.  This  ship  was  geographically  *'at''  Havana  when  the 
damage  occurred.    A  ship  is  **  at''  London  when  she  is  in 
the  port  of  London,  although  she  has  to  wait  her  turn  to 
onload.    When  a  ship  comes  into  Dover  Roads  she  is  ''off " 
Dover,  but  when  she  enters  the  piers  of  the  harbour  she  is 
"at*  Dover.     [Martin^  B.— The  word  "at**  may  have  two 
meanings.     In  common  parlance  a  vessel  is  ''at''  Dover 
when  she  is  so  near  that  her  passengers  would  go  on  shore.] 
If  a  ship  be  insured  "  at  and  firom"  a  home  port,  the  risk 
commences  immediately  on  the  execution  of  the  policy. 
If  it  be  "at  and  fit>m**some  foreign  port  at  which  the  ship 
is  expected  to  arrive  the  risk  does  not  attach  unless  the  ship 
has  arrived  at  the  outward  port  in  such  a  seaworthy  condi- 
tion as  to  lie  there  in  safety :  Parmeter  v.  Cousins  (a),  Bell 
^.B€U{b\  Amould  on  Insurance,  part  1,  chap,  ix.,  p.  388, 
(a)  2  Camp.  255.  (6)  2  Camp.  475. 


HOOOHTOH 
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8rd  ed.  No  doubt,  under  the  policy  on  the  outward  voyage, 
the  insurance  would  have  continued  until  the  ship  had  been 

V.  moored  at  anchor  twenty-four  hours ;  but  where  an  insurance 

Bmpibb 

Marinb^     is  **  at  and  frdm"  some  foreign  port,  the  risk  on  the  home- 
ward voyage  attaches  although  the  outward  policy  is  not 
at  an  end.     In  Motteux  v.    The  London  Assurance  Com- 
pany (a)  Lord  Hardwicke^  C,  said  there  was  a  case  before 
him  upon  a   trial  at  Guildhall,  and  it  was  then  debated 
whether  the  words  '^  at  and /rom  Bengal  to  England''  meant 
the  first  arrival  of  the  ship  at  Bengal.     And  it  was  agreed 
the  words  "  first  arrival"  were  implied  and  always  under- 
stood in  policies.     In  Phillips  on  Insurance  (&)  it  is  laid 
down  that  in  insurance  on  a  vessel  **  at"  a  port,  the  risk 
generally  commences  from  the  time  of  its  being  there. 
Reference  is  made  to  a  case  of  Patrick  v.  Ludlow  (c),  in 
which  Kenty  J.,  said : — <<  The  true  rule  on  this  subject  is 
that  at  and  from^  when  applied  to  a  ship  includes  the 
period  of  her  stay  in  the  port  from  the  time  of  her  arrival 
there.     But  at  bhA  from^  when  applied  to  goods,  means 
from  the  time  those  goods  are  put  on  board  the  vessel." 
The  learned  author  proceeds  to  say  {d)  that  *' under  a 
policy  on  a  ship  at  and  from  a  foreign  port,  the  risk 
is  held  not  to  commence  till  she  is    there  in  safety." 
In  the  case  of  Seamans  v.  Loring{e\  Story^  J.,  said:— 
<<The  next  question  is,  at  what  time,   if  ever,  did  the 
policy  attach  ?   The  insurance  is,  *  at  and  from,'  &c    What 
is  the  true  construction  of  these  words  in  policies  must  in 
some  measure  depend  upon  the  state  of  things,  and  the 
situation  of  the  parties  at  the  time  of  underwriting  the 
policy.     If  at  that  time  the  vessel  be  abroad  in  a  foreign 
port^  or  expected  to  arrive  at  such  port  in  the  course  of  a 

(a)  1  Atk.  544.  548.  (c)  3  Johns.  Cas.  N.  Y.  10,  14. 

(6)   Chap,  xi.,    sect   1.  982,  sj[)  934,  p.  507,  3rd  ed. 

p.  506,  8rd  ed.  («)  1  Mason  U.  S.  127.  140. 
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▼<7^^  the  policy,  by  the  word  '  at,'  will  attach  upon  the 

feflsel  and  cargo  from  the  time  of  her  arrival  at  such  port.     houohto» 

If,  on  the  other  hand,  the  vessel  has  been  a  long  time  in       _  ^* 

sndi  port  without  reference  to  any  particular  voyage,  the      Mabikb 

policy  will  attach  only  from  the  time  that  preparations  are 

b^un  to  be  made  with  reference  to  the  voyage  insured.** 

Palmer  v.  Marshall  (a)  is  also  an  authority  that  under  a 

policy  at  and  from  a  place  the  risk  attaches  when  the  vessel 

is  at  the  place.    The  word  ''  at**  roust  be  construed  in  a 

geographical  and  popular  sense. — They  also  argued  th$t 

the  ship  had  in  fact  anchored  in  the  harbour,  at  a  place 

beyond  that  of  her  ultimate  discbarge,  before  the  damage 

oocorred 

Potter  (with  whom  was  Edward  James),  in  support  of 
the  rule. — The  ship  did  not  arrive  at  Havana  within 
the  meaning  of  the  policy.  The  word  '*  at"  means  at  tho 
place  where,  if  the  ship  had  been  moored  in  safety  twenty- 
four  hours,  the  underwriters  on  an  outward  policy  would 
be  dischaiged.  It  is  not  necessary  that  the  outward  policy 
should  have  expired ;  when  the  ship  arrives  at  her  place  of 
mooring  the  outward  and  homeward  policies  overlap,  until 
the  expiration  of  twenty-four  hours,  when  the  homeward 
policy  becomes  the  only  security.  Although  a  ship  may, 
in  a  popular  and  geographical  sense,  be  said  to  arrive  at  n 
place,  yet  the  risk  continues  until  she  has  reached  her 
place  of  discharge,  and  been  moored  there  twenty*four 
hours  in  safety :  Samuel  v.  ITie  Royal  Exchange  Assurance 
Company  (ft).  This  ship  never  arrived  at  her  place  of 
discharge  in  safety.  Where  a  ship  insured  to  Havana,  on 
irriving  was  ordered  to  anchor  under  the  Moro  Castle,  at 
the  entrance  of  the  harbour,  because  a  frigate  was  about 
passing,  and  afler  the  frigate  had  passed  it  was  too  late  to 
(a)  8  Biag.  19.  (6)  8  B.  1^  C.  1 19. 

VOL.  IT. — U.  ft  a  B    .  SXQB. 
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1865.       get  the  ship  under  way  that  day;  on  the  next  day,  in 
HoooHToN     ^"^^^^^"^B  ^^^   harbour,   and   more  than  twenty-four  hoars 

■^  after  she  had  come  to  anchor  under  the  castle,  she  struck 

Emhrb  ' 

Maeiiib      on  a  shoal  in  the  harbouf,  it  was  held   that  she  had  not 

LfSURAVOl  Co. 

been  moored  twenty-four  hours  in  good  safety :  Ziichari$ 
V.  The  Orkans  Insurance  Company  {a\  Phillips  on  In- 
surance, chap.  XI.,  sect,  n.,  968,  p.  535.  In  a  note  to 
Parmeter  v.  Cousins  {b)  the  learned  reporter  observes  that 
^perhaps  it  might  have  been  better  to  have  held  that 
policy  on  the  homeward  voyage  commences  at  the  time 
when  that  on  the  outward  voyage  expines.  Suppose  a  ship 
to  arrive  safe  at  the  outward  port,  and  to  be  wrecked 
or  Oiptured  before  she  has  been  moored  twenty-four  hours 
in  good  safety,  the  assured  being  mare  than  mriinarily  pro- 
tected  during  thb  period,  may  make  their  election  between 
the  underwriters  on  the  outward  or  on  the  hottieward 
voyage  ;  and  some  confusion,  if  not  injustice,  may  ariae  in 
finally  a^usting  the  loss.** 

Cun  adv.  vuU. 

In  Hilary  Vacation,  1866  (Feb.  26),  the  following  judg- 
ments were  delivered. 

ChannelIji  B. — This  was  an  action  on  a  valued  policy 
on  the  ship  *'  Urgent,"  lost  or  not  lost,  at  and  from  Havana 
to  Greenock,  and  the  question  for  us  to  determine  is,  whe- 
ther or  not  the  risk  had  attached  at  the  time  when  the 
damage  occurred.  A  verdict  was  entered  at  the  trial  for 
the  plaintiff,  and  a  rule  has  been  obtained  by  the  defend- 
ants to  enter  a  nonsuit  pursuant  to  leave  reserved.  The 
facts  are  before  us  on  the  Judge's  notes,  and  in  certain 
documents  admitted  in  evidence,  and  we  are  to  be  at  liberty 
to  draw  inferences  of  fact 

It  appears  that  the  **  Urgent,"  having  arrived  off  the 
(a)  5  Martin.  Loais.  T.  B.  697.  (h)  2  Camp.  237. 
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Havan^    the  captain   engaged   the  aenrices  of  a  ateam        1865. 
tug   and  a    pilot  for  the    purpose  of  taking  her  to  a     ^^^"^ 
clear  anchoraire.     She  was  towed  into  the  harbour  past  v. 

the  point  where  she  ultimately  discharged  her  cargo,  to  Mabinb 
a  point  at  the  head  of  the  harbour  called  the  Rcgla 
ShoaL  There  she  grounded  and  received  damage  from 
the  anchor  of  another  ship.  In  my  opinion  she  was 
at  that  time  at  Havana,  and,  consequently,  the  risk  nnder 
the  policy  had  attached.  The  damage  occurred  **  at  Ha- 
vana," geographically  speaking,  and  there  is  nothing  which^ 
to  my  mind,  shews  that  the  parties,  at  the  time  this  policy 
was  underwritten,  contemplated  any  other  meaning  of  the 
word  ''at."*  All  the  limitation  which  the  law  appears  ever 
to  have  imposed  as  to  the  time  of  commencement  of  the 
risk  in  such  a  case  is  that  the  ship  should  arrive  at  the  port 
**  at**  which  she  is  insured  in  a  state  of  sufficient  repair  or 
seaworthiness  to  be  enabled  to  be  there  in  safety:  see 
Parmeter  v.  Cousins  (a)  and  BeU  v.  Bell  {b\  in  the  latter 
of  which  cases  the  ruling  of  Lord  Ellenborough  at  nisi  prius 
was  upheld  by  the  Court  in  banc.  Here,  however,  there 
seems  to  be  no  doubt  that  the  ship  was  really  within  the 
harbour  in  good  safety,  and  the  loss  occurred  from  a  peril 
in  the  harbour,  and  in  no  way  from  any  injuries  she  had 
received  before  her  arrival  The  ship  being  insured  while 
*'  at''  Havana  is  evidently  (in  the  absence  of  any  provision 
to  the  contrary)  insured  all  the  time  she  is  there,  and  there- 
fore the  risk  commences  on  her  first  arrival  as  put  by  Lord 
Bardwicke  in  Moiieaux  v.  The  London  Assurance  Com- 
pany (c).  Unless,  therefore,  we  can  say  that  her  first 
arrival  at  the  port  is  when  she  casts  anchor  there  instead 
of  when  she  entered  the  port,  our  judgment  must  be  for 
the  plaintiff.     In  many  cases  the  nature  of  the  port  may 

(a)  2  Camp.  235.  (b)  2  Camp.  475. 

(e)  1  Atk.  547. 

s  2 
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1865.       ''>^  ^cb  tbat  tbe  two  events  may  be  identical.    There  may 
J!r^^~^'      be  nothinir  to  shew  the  arrival  till  the  vessel  casts  anchor. 

BOUOHTOV  ° 

«•  but  here  we  have  evidence  as  to  the  port  of  Havana  which 

Empirb 

Habinb      is  suflScient,  in  my  judgment,  to  shew  that  tbe  arrival  was 

laiuRiaoBCo,  ,    -,  .  , 

before  castmg  anchor. 

It  has  been  argued  that  the  first  arrival,  which  must 
be  no  doubt  in  good  safety,  must  be  identical  with  the 
mooring  in  good  safety  usually  named  in  outward  poli- 
cies. But  I  think  we  cannot  construe  the  terms  of  one 
contract  by  reference  to  those  of  another  not  referred  to 
in  it;  and  it  is  clear  that  there  is  no  usage  that  the 
durations  of  the  outward  and  homeward  policies  should 
not  overlap,  because  the  outward  policy  usually  extends  to 
twenty-four  hours  after  the  vessel  is  moored  in  good  safety. 
During  those  twenty*four  hours  there  is  no  question  that 
there  is  a  double  insurance,  and  therefore  I  see  no  ground 
for  saying  that  the  parties  contracted  subject  to  any  usage 
that  such  a  policy  would  not  attach  until  the  previous  one 
had  determined.  If  they  had  wished  to  make  such  a 
condition  it  might  easily  have  been  done,  or  if,  having  in 
view  any  special  dangers,  as  shoals  or  the  like,  within  the 
port  of  Havana,  they  had  chosen  to  make  the  risk  date  froni 
the  vessel  being  moored  in  safety,  they  would  have  done  so, 
but  as  it  stands  it  is  from  her  first  arrival,  which,  as  a  matter 
of  fact,  I  think  to  be  on  her  entering  the  port  My  judgment 
18^  therefore,  for  the  plaintiff,  that  the  rule  be  dischai^ged. 

PiooTT,  B. — This  was  an  action  on  a  valued  policy  on  a 
ship.  The  risk  was  thus  expressed  **  at  and  fix>m  Havana 
to  Greenock.  (His  lordship  then  stated  the  facts  as  above 
set  forth,  p.  46.)  The  verdict  was  entered  for  the  plaintifls 
for  353^  3s.  Id.,  with  leave  to  enter  a  nonsuit. 

The  sole  question  is,  whether  the  policy  had  attached. 
I  am  of  opinion  that  it  had. 
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I  agree  with  the  pla'm tiff's  counsel  that  the  language 
used  bj  the  parties  ought  to  have  a  plain  construction,  and 
that,  as  the  ship  had  arrived  geoffraphicalW  within   the  v- 

EllPIRl 

harbour  of  Havana  and  was  in  safety   there  before  the       Uauivm 
injury  was  received,  that  the  risk  then  commenced. 

A  policy  of  insurance  is  to '  be  construed  by  the  same 
rules  as  other  contracts,  the  duty  of  the  Court  being  to 
collect  the  parties*  meaning  by  taking  the  hinguage  employed 
in  a  plain  and  ordinary  sense,  and  not  to  speculate  on  some 
supposed  meaning,  which  they  have  not  expressed.  For  the 
defendant  it  was  argued  that  Havana  being  an  outward 
port,  as  regards  this  ship,  the  meaning  of  the  words  ''at 
and  from''  such  outward  port  was,  that  the  risk  shall  com- 
mence when  the  ship  has  so  far  performed  her  outward 
foyage  that  nothing  remains  to  determine  the  outward 
policy  but  the  effluxion  of  the  twenty-four  hours  from  her 
arrival;  and  that,  so  understood,  this  policy  had  not  at- 
tached, inasmuch  as  the  ship  had  not  arrived  at  her  place 
of  discharge* 

But  it  seems  to  me  that  this  would  be  a  very  artificial 
construction  to  adopt,  and  we  have  no  safe  guide  to  conduct 
OS  to  it.  It  might  with  equal  plausibility  be  ai^ued  that 
the  risk  ''  at  and  from  a  port"  should  not  commence  till  the 
insurance  **  to*"  that  port  ceased,  which  b  at  the  end  of  the 
twenty-four  hours,  and  not  at  the  commencement  of  them. 
The  answer  to  both  suggestions  seems  to  be  that  the  con- 
struction of  this  contract  cannot  depend  upon  the  contents 
of  another  and  distinct  one,  which  is  wholly  unconnected 
with  it,  nor  is  the  Court  called  upon  to  know  or  assume 
that  there  is  in  &ct  any  outward  policy  in  exbtence. 

This  view  is  supported  by  the  authority  of  Lord  Hard- 
uncke,  in  1  Atkins,  p.  548.  He  mentions  a  case  tried 
before  him  at  Guildhall,  in  which  he  says, ''  It  was  doubted 
whether  the  words  'at  and  from  BengaF  meant  the  first 
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1865.       arrival  of  the  ship  at  Bengal  ;**  and,  be  adds,  **  It   was 

HouoHTOH     ^ff*^^^  ^^^  words  ^rst  arrival  were  implied,  and  always 

^-  understood  in  policies.**    Now,  there  can  be  no  question 

Habinb      about  the  sense  in  which  Lord  Hardmcke  uses  the  words 

"first  arrival,**  viz.,  in    contradistinction    to    her  being 

moored  in  a  particular  place,  or  discharging  her  carga 

In  Parmeter  v.  Cowans  (a)  Lord  Hardwicke*s  report  of 
the  above  case  is  mentioned ;  and  the  learned  reporter  adds, 
'*  There  seems  no  doubt  that  the  rule  laid  down  by  Lord 
Ilardwicke,  qualified  by  the  principal  case  (to  which  the 
note  is  appended),  is  to  be  considered  as  established  law 
upon  the  subject.  The  qualification  there  alluded  to  is 
that  the  ship  shall  be  once  in  good  safety  at  the  port,  a 
matter  not  in  dispute  in  the  present  case. 

This  doctrine,  and  the  authority  for  it,  is  to  be  found  in 
several  of  the  text  books  on  insurance,  and  may  be  thus 
taken  to  have  been  long  considered  as  the  meaning  of  those 
who  so  word  their  policies.  In  Amould,  p.  28,  it  is  the 
form  recommended  to  parties  to  be  adopted  for  their  ad- 
vantage in  protecting  the  ship  fix)m  **  the  moment  of 
her  arrival** 

I  do  not  think  it  necessary  to  advert  to  the  other  ques- 
tion raised,  viz.,  whether  in  fact  this  ship  had  not  anchored 
in  the  harbour  before  the  damage  was  sustained,  and  at  a 
place  even  further  within  it  than  her  place  of  ultimate 
discharge,  nor  whether  that  makes  any  difierence  in  the 
case. 

In  my  judgment  the  plaintiff  is  entitled  to  keep  his 
verdict,  and  the  rule  should  be  discharged. 

Rule  discharged. 

(a)  2  Camp.  23S. 
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Richards  v.  Harper  and  Another.  Jan,  le. 

DNov,  8. 
ECLARATION.— For  that  the  plaintiff  was  possessed  B.,  being 

of  land,  with  a  bouse,  outbuildings  and  wall  erected  and  of  eopyhold 

standing  thereon,  called  the  Ettingsball  Parsonage,  situate  ^ftl^old^ 

at  Ettingsball,  in  the  parish  of  Sedgley,  in  the  county  of  ^^^^; 

Stafford,  in  his  own  occupation,  and   by  reason  of  the  deredthe 

*  "'  copyhold  land 

premises  the  plaintiff  was  entitled  to  have,  and  in  &ct  had,  to  a.  snlgeet 
the  said  land,  house,  and  outbuildings  and  wall  supported  whereby  G. 
by  the   land    adjacent    and   near   thereto,  and    by    the  with  B.  that 
soil  and  minerals  under    the  said    land,  house,    build-  the'iJn^i^ 
ings   and   wall   of   the    plaintiff:     Yet    the    defendants  hofd^i^dhT 
wTongfullj',  carelessly  and  improperly,  and  without  leaving  ^^  "y  ^ 
any   proper  or  sufficient  support  in   that  behalf,   made  bnDdingson 

.  ,  G.'sland,  he 

Doderground  excavations,  and  dug  out  and  removed  the  or  his  assigns 
said  land  adjacent  and  near  to  the  said  land,  house,  out-  be  compelled 
btiildings  and  wall  of  the  plaintifis,  whereby  the  same  sank  equity  to  make 
and  gave  way,  and  the  said  house,  outbuildings,  and  wall  ^Jon^toG?* 
were   weakened,  dilapidated,   cracked   and    injured,    &c.  *°^'^**i^'  . 
And  also  for  that  the  defendants  so  wronirfully,  neslii^ently,  i^ify  h^°^„ 

^       "         T  .  against  all 

improperly  and  unskilfully  dug  and  worked  certain  mines  claims  and 
adjoining  land  and  buildings  of  the  plaintiff,  that  the  said  whatsoever 
land  and  buildings  of  the  plaintiff  gave  way  and  sank,  and  dama^.    The 
the  said  buildings  were  weakened,  cracked  and  injured,  &c.  ^j^enfra^ 
Plea  to  so  much  of  the  declaration  as  relates  to  injury  ^^^J^^ 
to  the  house,  outbuildinus  and  wall  in  the  first  count,  and  ^®*?®^iP  *5S 

'  °  plaintiff.    The 

to^the  buildings  in  the  second  count   mentioned. — That  freehold  land 

*•    •  ^  ^       was  conyeyed 

before    and    at    the    time    of   the    making    the    demise  to  the  defend- 

ant,  who,  in 
working  his 

mines  under  it,  caused  damage  to  the  buildings  on  the  plaintiff^s  land. — Held^  that  the 

plaintiff  was  not  bound  by  the  covenant. 
AHter^  if  the  land  had  been  freehold :  Per  Pollocl't  C.  B.    Dissentientibus,  Martin,  B., 

CkonntU,  Bm  ancl  Pigott,  B. 
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1865.       hereinafter  mentioned,  one  Benjamin  Bickley  was  seised 
^"^^"^'^*'      in  his  demesne  as  of  fee  of  certain  lands  adjoining  the 
_  *•  land  in  the  declaration  mentioned,  and  in  which  lands, 

hereinafter  called  **  freehold  lands,"  there  were  mines  and 
minerals ;  and  was  also  before  and  at  the  same  time  seized 
in  his  demesne  as  of  fee  at  the  will  of  the  lord  of  the  manor 
of  Sedgley,  in  the  county  of  Stafford,  according  to  the 
custom  of  the  said  manor,  of  the  plot  or  parcel  of  land 
hereinafter  next  mentioned,  the  same  then  being  part  and 
parcel  of  the  said  manor,  and  a  customary  tenement  thereof 
demised  and  demiseable  by  copy  of  the  court  rolls  of  the 
said  manor,  by  the  lord  of  the  said  manor,  or  by  his 
steward  of  the  Court  of  the  said  manor  for  the  time  being, 
to  any  person  or  persons  willing  to  take  the  same  in  fee 
simple,  or  otherwise,  to  hold  of  the  lord  of  the  said  manor 
according  to  the  custom  of  the  said  manor.  And  being  so 
seised  he,  the  said  B.  Bickley,  heretofore,  to  wit,  on  the 
6th  day  of  May,  a.  d.  1834,  surrendered  in  the  said  Court, 
according  to  the  custom  of  the  said  manor,  the  plot  or 
parcel  of  land,  being  the  land  with  a  house,  outbuildings, 
and  wall  erected  and  standing  thereon,  of  the  plaintiff,  in 
the  declaration  mentioned,  unto  (!!harles  Girdlestone,  his 
heirs  and  assigns,  at  the  will  of  the  lord,  according  to  the 
custom  of  the  said  manor,  but  subject  and  liable,  as  ex- 
pressed in  a  certain  deed  made  on  the  said  6th  day  of  May, 
A.  D.  1834,  between  the  said  B.  Bickley  and  the  said  C. 
Girdlestone,  and  by  which  deed  it  was,  inter  alia,  covenanted 
and  agreed  by  and  between  the  said  B.  Bickley  and  the 
said  C.  Girdlestone  in  manner  and  form  following. — (The 
plea  then  stated  the  covenants,  of  which  the  following  are 
alone  material  to  the  present  question.) — '*  And  it  is  hereby 
further  declared  and  agreed  by  and  between  the  said 
parties  hereto,  and  the  true  intent  and  meaning  of  them 
and  of  these   presents  is,  and  are,  and  the  said  Charles 
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Girdlettone  doth  hereby  corenant,  promiiei  declare. and 
agree  to  and  with  the  said  Benjamin  Bickley^  his  heirs, 
execatorsy  administrators  and   assigns,  that  he   the  said 
Charles  Girdlestone,  his  heirs  or  assigns,  shall  only  erect 
a  chorch  or  a  chapel,  one  house  for  the  use  of  the  minister, 
achoolrooma  with  proper  appurtenances  thereto  belonging, 
and  a  stable  and  g^^house,  upon  the  said  plot  or  parcel  of 
land  and  hereditaments  hereinbefore  mentioned  to  have 
been  surrendered.     And  that  no  other  buildings  of  any 
description  nor   for   any  other  purpose  shall  be  erected 
thereupon,  anything  herein  contained  to  the  contrary  in 
anywise  notwithstanding.     And  lastly  that  in  case  the  said 
Benjamin   Bickley,  his   heirs   or  assigns,  or  his  or  their 
lessees  or  lessee  for  the  time  being,  shall  in  working  and 
getting  his  or  their  mines  and  minerals  in  or  out  of  any  lands 
and  heriditaments  now  belonging  to  him,  the  said  Benjamin 
Bickley,  do  or  cause  to  be  done  any  damage  or  injury  to 
any  erections  or  buildings  authorized  by  these  presents  to 
be  erected  ot  built  by  the  said  Charles  Girdlestone,  his 
heirs  or  assigns,  upon  the  said  plot  or  parcel  of  land  and 
hereditaments  so  coloured  green  upon  the  said  map  or  plan, 
then  the  said  Benjamin  Bickley,  his  heirs,  executors,  ad- 
ministrators or  assigns,  shall  not,  nor  shall  his  or  their 
lessee  or  lessees  thereof,  be  compelled  or  compellable  either 
at  law  or  in  equity  to  make  any  compensation  or  satis- 
faction to  him  the  said   Charles   Girdlestone,   his  heirs, 
executors,  administrators  or  assigns,  for  or  in  respect  of 
any  such  injury  or  damage  as  shall  so  happen  to  be  done 
to  the  said  buildings  or  erections  to  be  built  and  erected 
upon  the  said  plot  of  land  hereby  mentioned  to  have  been 
surrendered,  or  upon  any  part  or  parts  thereof.     And  the 
said  Charles  Girdlestone  doth  hereby»  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenant  and  agree 
with  and  to  the  said  Benjamin  Bickley,  his  heirs,  executors, 
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administrators  and  assigns,  to  fully  and  effectually  indemnify, 
protect)  and  save  harmless  the  said  Benjamin  Bickley,  his 
heirsy  executors,  administrators,  and  assigns,  and  his  or  their 
lessees  or  lessee  for  the  time  being,  and  his  and  their  goods 
and  chattels,  lands  and  tenements,  of,  from  and  against  any 
such  damage  or  injury  as  aforesaid,  and  from  all  claims 
and  demands  whatsoever  to  be  made  or  set  up  by  the  said 
Charles  Girdlestone,  his  heirs,  executors,  administrators  or 
assigns,  for  all  or  any  such  damage  or  injury  arising  as 
aforesaid,  or  consequential  thereof,  and  from  all  costs,  losses, 
charges  and  expenses  whatsoever  incidental  to  or  otherwise 
respecting  the  same." — By  virtue  of  which  surrender,  and 
subject  to  which  covenants,  the  said  C.  Girdlestone  became 
and  was  seised  of  the  said  tenements  with  the  appurtenances 
thereof,  and  being  so  seised  the  said  tenements  with  the 
appurtenances  thereof  afterwards  by  divers  surrenders,  con* 
veyances  and  assignments  became  vested  in  the  plaintiff, 
who  thereupon  became  and  was  bound  by  the  covenants 
and  stipulations  contained  in  the  said  deed  of  the  6th  of 
May,  1834.  And  the  defendants  further  say  that  after- 
wards, to  wit,  on  the  30th  day  of  October,  1841,  the  said 
freehold  land  adjoining  the  land  of  the  plaintiff  and  the 
mines  therein  were,  by  a  certain  deed,  &c.,  sold  and  con- 
veyed to  the  defendants,  their  heirs  and  assigns^  and  that 
the  defendants  then  entered  upon  the  said  land  and  heri- 
ditaments,  and  still  are  seised  and  possessed  of  the  same. 
And  the  defendants  further  say  that  the  house,  buildings 
and  wall  in  the  first  count  mentioned,  and  the  buildings  in 
the  second  count  mentioned,  were  part  of  the  premises 
erected  on  the  said  land  in  the  declaration  mentioned,  in 
pursuance  of  the  stipulation  in  the  said  deed  that  the  said 
C.  Girdlestone,  his  heirs  and  assigns,  should  only  erect 
thereon  a  church  or  chapel  and  a  house  for  the  use  of  a 
minister,  schoolrooms  with  proper  appurtenances,  house  for 
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a  master  and  a  stable  and  gig-house.  And  the  defendants 
further  say  that  the  damage  in  the  declaration  mentioned 
happened  solely  in  consequence  of  the  defendants'  working 
in  the  said  adjoining  freehold  lands,  and  not  from  any  work- 
ing under  the  said  land  in  the  declaration  mentioned,  nor 
elsewhere  than  as  aforesaid ;  and  that  such  adjoining  free- 
hold lands  are  the  lands  mentioned  in  the  first  count  of  the 
declaration  as  adjacent  and  near  to  the  said  land,  house, 
oatbuildings  and  wall  of  the  plaintiff,  and  are  the  land 
which  contained  the  mines  in  the  second  count  mentioned. 
Replication.— And  the  plaintiff  says  that  the  said  deed 
made  between  the  said  B.  Bickley  and  the  said  C.  Girdle- 
stone  was  and  b  of  the  tenor  and  effect  following.— The 
replication  then  set  out  the  deed  verbatim,  which  recited 
inter  alia  the  surrender  mentioned  in  the  plea,  **but  subject 
and  liable  as  is  herein  expressed.'*  The  material  covenants 
appear  in  the  plea,  ante,  p.  56. — The  replication  then  set 
out  the  surrender  and  admittance  of  C.  Girdlcstone,  which 
did  not  mention  or  refer  to  the  deed  of  the  5th  May, 
1834. — Averments:  that  the  surrender  was  not  otherwise 
subject  to  the  terms  of  the  said  deed  than  as  expressed  in 
the  said  surrender  and  admittance:  that  the  said  deed 
was  not  entered  upon  the  Court  rolls  of  the  Court  of  the 
said  manor,  nor  had  the  lords  of  the  said  manor,  or  the 
plaintiff,  or  her  Majesty's  Commissioners  for  building  new 
churches,  hereinafter  mentioned,  or  any  of  them,  any 
notice  or  knowledge  of  the  said  deed  at  or  prior  to  the 
date  or  time  of  the  execution  of  the  deed  next  hereinafter 
mentioned :  that,  after  the  admittance  of  the  said  C. 
Girdlcstone,  a  deed  was  made  and  executed  by  the  said 
C.  Girdlcstone  and  by  the  lords  of  the  manor  of  the  tenor 
and  effect  following. — The  replication  then  set  out  a  deed 
of  enfranchisement  executed  the  4th  June,  1836,  and  by 
which  C.  Girdlcstone,  under  the  authority  aud  for  the  pur- 
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of  the  58  Geo.  3,  c.  45, 59  Geo.  3»  c.  134,  and  3  Geo.  4, 
c^  7%  gkie,  granted)  conveyed  and  released,  and  the  lords  of 
ibe  inaDor  of  Sedgley  granted,  conveyed,  assigned,  surren- 
dered, and  enfranchised  unto  the  (/ommissioners  for  build- 
ing new  churches    the    land  therein   mentioned.      The 
replication  then  stated  that  the  Commissioners  for  building 
new  churches  thereupon  became  and  were  seised  in  fee  of 
the  land  in  the  declaration  mentioned :   that  the  church 
was  consecrated,  and  the  plaintiff  instituted  and  inducted 
into  the  benefice,  and  thereupon  became  the  incumbent, 
and  at  the  time  of  the  committing  the  grievances  &c.  was 
in   lawful  possession,  occupation,  and  enjoyment  of  the 
land  in  the  declaration  mentioned,  with  the  house,  out- 
buildings, and  wall  erected  thereon,  as  such  incumbent  as 
aforesaid. —  Averments:  that  the  said  injuries  to  the  said 
house,  outbuildings,  wall  and  buildings  in  the  said  plea 
pleaded  to  were  caused  by  the  sinking  and  giving  way  of 
the  said  land  in  the  declaration  mentioned,  with  the  said 
house,  outbuildings,  wall  and  buildings  erected  and  stand- 
ing thereon,  as  in  the  decraraticn  mentioned,  and  that  the 
said  sinking  and  giving  way  of  the  said  land  was  not 
caused  by  the  weight  of  the  said  house,  outbuildings,  wall 
and  buildings,  or  any  of  them,  but  solely  by  the  wrongful 
acts  of  the  defendants  in  the  declaration  mentioned. 
Demurrer,  and  joinder  therein. 

The  case  was  argtied,  in  Hilary  Term,  1865  (Jan.  16), 
by  Gray  (with  whom  was  Stavely  Hill)  for  the  defendants, 
and  by  Mellish  (with  whom  was  Macnamara)  for  the  plain- 
tiff; and  re-argued  in  the  present  Term  by  Gray  for  the 
defendants,  and  Macnamara  for  the  plaintiff. 

Arguments  for  the  defendants. — First,  the  covenant  in 
the  deed  of  the  6th  May,  1834,  is  one  which  runs  with  the 
land,  and  binds  the  assignee.      It  makes  no  difference  that 
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the  land  is  copyhold :   Glover  v.  Cape  (7].  A  grantee  of  the        1865. 
reversion  in  copjhold  lands  is  an  assignee  of  the  reversion 
within  the  meaning  of  the  statute  32  Hen.  8,0.  34:  Wliittan 
1.  Peacoek{b\  1  Smith's  Lead.  Cas.  51, 5th  ed.  The  interest 
of  the  lord  in  the  soil  will  not  prevent  the  covenant  running 
with  the  land,  although  if  he  sued  for  a  forfeiture  be  might 
not  be  bound  by  it.   There  is  no  reason  why  copyhold  land 
ihonld  not  be  dealt  with  in  the  same  way  as  freehold.    The 
case  of  Keppell  v.  Bailey  (c)  is  distinguishable,     lliere  a 
Company  having  constructed  a  railroad^  the  lessees  of 
certain  iron  works  covenanted  for  themselves,  their  execu- 
tors^ administrators,  and  assigns,  with  the  Company  and 
their  assigns,  to  procure  all  the  limestone  and  ironstone 
used  io  the  works  from  a  particular  quarry,  and  convey 
it  to  the  works  along  the  railroad,  paying  a  certain  toll. 
The  lessees  of  the  iron  works  assigned  their  lease  to  the 
defendant,  who  constructed    a  railroad   to  another  lime 
quarry,  and  it  was  held  that  the  covenant  did  not  run  with 
the  land  ao  as  to  bind  him.     But  there  the  covenant  was 
not  to  do  anything  upon  the  land  assigned.    The  general 
rules  as  to  covenants  running  with  the  land  are,  first,  that 
where  the  covenant  extends  to  a  thing  in  esse,  parcel  of 
the  demise,  as  to  repair  the  houses  demised,  it  runs  with 
the  land  and  binds  the  assignee  although  not  expressly 
named:   secondly,  where  the  covenant  is  with  reference 
to  a  thing  not  in  esse  at  the  time   of  the   demise,   but 
afterwards  to  be  done  upon  the  land,  as,  for  instance,  to 
bmld  a  wall,  it  does  not  run  with  the  land  so  as  to  bind 
the  assignee  unless  he  is  named:    thirdly,   where   the 
covenant  is  not  in  respect  of  anything  to  be  done  on  the 
land  demised,  it  is  merely  collateral,  and  will  not  bind 

(a)  8  Lev.  926 ;  Skinner,  305.  (6)  3  Mjl.  &  K.  325. 

(c)  2Mjl.&K.517. 
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the  assignee  although  named  :  Spencer^s  Case  (a).— 
Secondly,  the  covenant  operated  as  a  grant  by  Girdlestone 
to  Biclley  and  his  assigns,  to  work  his  mines  withoat 
making  any  compensation  for  injury  done  Girdlestone 
and  his  assigns.  No  particular  wonls  are  necessary  to  a 
grant,  it  is  sufficient  if  there  is  an  apparent  intention  to 
grant.  In  Keppell  v.  Bailey  (6)  the  covenant  could  not 
operate  as  a  grant  But  in  Rowbotkam  v.  HVson  (c\  where 
certain  lands  were  enclosed  under  an  Act  of  Parliament, 
and  the  mines  allotted  to  persons  other  than  those  to  whom 
the  surface  was  allotted,  and  the  owners  of  the  surface 
covenanted  with  the  owners  of  the  mines  that  they  might 
work  them  without  being  liable  in  damages  for  injury  to 
the  surface,  it  was  held  that  the  covenant  operated  as  a 
grant  of  a  right  to  disturb  the  surface.  There  Lord 
Wensleydale  said  that  if  the  Commissioners  had  no  power 
to  award  the  surface  to  one  person  and  the  minerals  to 
another,  the  award  would  be  void ;  but  an  owner  of  the 
surface  '*  would  be  still  bound  by  the  deed  which  he 
executed,  which  would  operate  as  a  grant  of  the  right  to 
win  the  coals  in  such  a  manner  as  might  injure  the  super- 
jacent land."  [Martifiy  B. — That  was  the  case  of  a  grant 
of  a  right  to  disturb  the  surface  of  land  by  working  mines 
under  it.]  It  makes  no  difference  in  principle  whether  the 
right  granted  is  to  work  mines  under  the  land  conveyed,  or 
under  adjoining  land.  The  right  to  support  of  land  is  not 
an  easement,  but  one  of  the  ordinary  rights  of  property : 
Bonomi  v.  Backhouse  {d)^  and  the  disturbance  of  that  righ 
may  be  properly  the  subject  of  a  grant. 

Arguments  for  the  plaintiff. —First,  the  plaintiff's  land 
was  copyhold,  and  conveyed  by  surrender  and  admission 

(a)  6  Rep.  16.  (c)  8  H.  L.  348. 

(6)  2  Mjl.  &  K.  611.  (d)  £.  B.  &  £.  622.  642. 
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on  the  court  rolls,  so  that,  whether  this  be  a  covenant 
or  a  grant,  the  land  was  not  bound  by  it.     A  copyholder 
cannot,    without  the  consent  of  the  lonl,  make  a  grant 
which  binds  the  land,  by  a  common   law  covenant  not 
entered  on  the  court  rolls,  more  especially  for  the  mere 
benefit  of  an  adjoining  landowner.     The  surrender  makes 
no  mention  of  the  deed  of  the  6th  May,  1834,  but  there  is 
an  absolute  conveyance  of  the  land.     The  owner  of  the 
mines  had  no  right  or  power,  by  a  secret  deed,  to  impose 
a  servitude  on  copyhold  land.     It  is  not  alleged  that  there 
is  any  custom  of  the   manor  which  justifies   this   secret 
dealing,  which  materially  affects  the  rights  of  the  lord, 
especially  as  regards  his  fine.     The  rights  of  a  copyhold 
tenant  as  against  the  lord  must  be  defined  by  that  which 
appears  on  the  court  rolls.     **  A  surrender  may  be  made 
upon  condition ;  and  this  is  most  usually  done  by  way  of 
mortgage.      The    condition    should    always  immediately 
follow  the  surrender,  and  be  carefully  inserted  in  the  court 
rolls  :^  Watkins  on  Copyholds,  vol.  1,  p.  146,  4th  ed.     In 
the  absence  of  any  special  custom  to  that  effect,  the  lord  of  a 
manor  cannot  be  compelled  to  take  a  surrender  by  deed 
burthened  with  trusts :  Flack  v.  The  Masters  ^c.  of  Dawning 
CoUege{a).    There  Jerms^  C.  J.,  in  delivering  judgment, 
said :    *'  It  is  true,  that  upon  one  construction  it  may  not 
deprive  the  lord  of  a  tenant;  but  it  does  tend  to  deprive 
biro  of  a  fine.    That  is  an  objection  which  the  lord  has  a 
right  to  uige.'*     In  Peachy  v.  The  Duke  of  Somerset  {b) 
where  a  copyhold  tenant,  upon  his  marriage,  surrendered 
all  his  copyhold  lands  to  the  use  of  himself  for  life,  with 
remainder  to  the  first  and  every  other  son  in  tail  male ;  but 
there    was  no  admittance    upon    that    surrender.    Lord 
Hardwicke,  C,  said,  *^  The  lord  is  not  bound  to  take  notice 

(a)  18  C.  B.  945.  (h)  1  Stra.  446.  454. 
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1805.  of  anything  but  what  appears  on  the  court  rolls.**  And 
in  a  report  of  the  same  case  in  Prec  in  Chanc.  p.  573»  the 
Lord  Chancellor  is  said  to  have  been  clear,  that,  as  there 
had  been  no  admittance  upon  the  surrender  to  the  uses  of 
the  settlement,  the  father  was  to  be  considered  as  absolute 
tenant  to  the  lord.  If  the  copyhold  tenant  had  himself  caused 
this  damage  to  the  buildings,  it  would  have  been  a  forfei- 
ture: Com.  Dig.  Copyhold  (M.  3).  Watkinson  Copyholds, 
voL  1,  p.  398,  4th  ed. ;  then  how  can  he  confer  on  a 
stranger  the  right  to  do  it? — Secondly,  the  copyhold  land 
was  enfranchised  after  the  execution  of  the  deed  of  the  6th 
May,  1834>  and  before  the  damage  was  done  to  the 
buildings.  The  enfranchisement  changed  the  tenure  from 
base  to  free,  and  all  rights,  privileges  and  burthens  annexed 
to  the  copyholder's  estate  were  abolished:  Watkins  on 
Copyholds,  vol.  1,  p.  451.  Assuming,  therefore,  that  the 
deed  of  the  6th  May,  1834,  imposed  a  servitude  on  the 
land  when  copyhold  it  was  put  an  end  to  by  the  enfranchise- 
ment.— Thirdly,  this  covenant  cannot  operate  as  a  grant ; 
neither  is  it  a  covenant  which  runs  with  the  land.  In 
Smith's  Lead.  Cas.,  vol.  1,  p.  74, 5th  ed.,  it  is  said :  **  Upon 
the  whole,  there  appears  to  be  no  authority  for  saying  that 
the  burthen  of  a  covenant  will  run  with  land  in  any  case 
except  that  of  landlord  and  tenant ;  while  the  opinion  of 
Lord  Holt  in  Brewster  v.  Kitchin  (a),  that  of  Lord  Brougham 
in  Keppell  v.  Bailey  {b\  and  the  reason  and  convenience  of 
the  thing,  all  militate  the  other  way.*  [Martin,  B.,  referred 
to  Hill  V.  Tupper  (c),  and  Rawbotham  v.  Wilson  (d).]  There 
the  Commissioners  were  empowered  to  allot  the  common- 
able lands  according  to  the  rights  of  the  parties  interested  in 

(a)  1  Ld.  Rajm.  318 ;  Ck>mb.  (h)  2  Mjl.  k  K.  517. 

424.  466 ;  1  Salk.  198  ;  5  Mod.  (e)  2  H.  &  C.  141. 

869;  12  Mod.  166;  Holt,  175.  (<0  8  £.  &  B.  123;  in  error, 

66S.  8  H.  L.  348. 


MICHAELMAS  TERM^    29    VICT.  65 

by  tbeir  award  it  was  agreed  that  the  mine  owners  should  1865. 
not  be  subject  to  an  action  for  damage  for  injury  to  the 
surface.  The  terms  of  that  award  differ  from  the  language 
of  this  covenant,  which  can  only  be  construed  as  a 
covenant  not  to  sue,  which  is  personal  to  the  covenantee, 
and  not  assignable.  Besides,  in  Robotkam  v.  WiUon^  a 
larger  extent  of  surffure  was  given  to  the  allottee  of  the 
surface,  as  a  compensation  for  the  minerals ;  each  of  the 
parties  took  with  full  knowledge  that  the  one  was  to  have 
large  powers  in  working  the  mines,  and  that  the  other  was 
to  have  the  surface  subject  to  that  power.  Therefore  that 
case  18  distingubhable,  whether  the  nature  of  the  instru- 
ment, the  fisKrt  of  compensation,  or  the  knowledge 
of  the  parties  of  their  respective  titles,  be  taken  into 
consideration. 

Gray,  in  reply. — The  enfranchisement  did  not  affect  the 
covenant  in  the  deed  of  the  6th  May,  1834.  It  is 
not  like  the  case  where  an  easement  is  extinguished 
by  the  dominant  and  servient  tenement  becoming  united 
in  the  same  owner.  The  covenant  operated  as  a  grant, 
and  there  is  no  reason  why  thej  person  who  took  the 
estate  of  the  covenantor  should  not  be  bound  by  it. 
{Martin,  B.,  referred  to  the  3  Geo.  4,  c.  72,  s.  2.]  The 
deed  was  substantially  a  part  of  the  surrender.  [Pollock, 
C.  B. — It  may  be  that  a  Court  of  Equity  would  give  effect 
to  it,  but  a  Court  of  law  cannot.]  This  is  not  a  question 
between  the  lord  of  the  manor  and  the  copyholder,  but 
between  the  parties  to  the  deed.  If  a  person  conveys  to 
another  land  to  which  he  has  no  title,  and  he  aflerwards 
acquires  a  title,  the  conveyance  will  operate  by  way  of 

estoppel. 

Cur.  adv.  vult 

TOL.  IT. — U.  &  C.  F  BXCH. 
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1866.  In  tbe  following  Hilary  Vacation  (February  26),  the  judg- 

ment of  the  Court  was  delivered  by 

Martin,  B.,  who  said : — There  is  a  case  of  Richardi  ▼• 
Harper,  which  was  argued  in  Hilary  Term,  1865,  and 
again  in  the  following  Michaelmas  Term. 

It  involved  the  question  whether  the  land  of  the  plaintiff, 
who  was  an  assignee,  was  bound  by  a  covenant  entered 
into  by  his  assignor  with  the  owner  of  the  adjoining  land, 
that  he  and  his  assigns  might  work  the  mines  beneath  it 
without  being  compelled  to  make  compensation  for  any 
damage  done  to  the  buildings  on  plaintiff's  land.  At  the 
time  the  covenant  was  entered  into  the  plaintiff's  land  was 
of  copyhold  tenure,  but  it  was  afterwards  enfranchised.  K 
judgment  has  been  prepared  in  which  my  brothers  Chan" 
nell  and  Pigott  concur  with  me  in  opinion  that,  assu- 
ming the  plaintiff's  land  to  be  of  freehold  tenure,  the  right 
claimed  by  the  defendant  does  not  exist,  and  the  plaintiff  is 
entitled  to  judgment.  Tbe  Lord  Chief  Baron  dissents 
from  that  view,  and  of  opinion  that,  assuming  the  plain- 
tiff *s  land  to  be  of  freehold  tenure,  the  plea  is  good,  and 
the  defendant  entitled  to  judgment. 

But  upon  the  second  aigument  it  was  insisted  that,  in 
consequence  of  the  plaintiff's  land  being  copyhold,  it  was 
not  bound  by  the  covenant ;  and  the  Lord  Chief  Baron 
concurs  in  that  view,  lliere  is  therefore  tbe  unanimous 
opinion  of  the  Court  that  the  plaintiff  is  entitled  to 
judgment 

Under  these  circumstances,  we  have  considered  it  better 
not  to  deliver  the  judgment  which  has  been  prepared ;  and 
we  pronounce  judgment  for  the  plaintiff  on  the  demurrer 
to  the  replication. 

Judgment  for  the  plaintiff. 


MICHAELMAS  TBRM^    39   TICT.  67 

1865. 


Savin  o.  The  Hotlakb  Railway  Company.  Nov.  13. 

DECLARATION.— That  the  plaintiff,  before  the  pass-  The  plaintiff 
*  induced  cer- 

iDg  of  a  certain  act  of  parliament,  &c.  (26  &  27  Vict  tain  persons 

c.  ccvii.),  intituled  **  An  Act  for  making  and  maintaining  the  piomoten 

milwaya  from  Birkenhead  and  Poulton-cum-Seacombe  to  companyand 

Hoylake,  in  the  county  of  Chester,"  bestowed  his  work  and  ^^^in 

kbour  of  great  value,  to  wit,  of  the  value  of  50001,  and  ^^^^?^  »>» 

®  *  •»  '  act  of  inooi> 

paid,  laid  out  and  expended  divers  sums  of  money,  amount-  poration.  upon 
iog  io   the   whole,  to   wit,  to  3000/.,  in  and  about  the  agreement 

that  he  would 

applying   for,  obtaining    and    passing    of   the    said    act  pay  all  the 
of  parliament,  and  in   and  about   divers  other  matters  tainingand 
and  things  and  expenses  preparatory  and  relating  thereto.  ^^  Act^ 
And    whereas  also  it  was    in    the    said    Act    provided  ^JJJJ^^nt 
that  all  the  costs,  chaiges  and  expenses  of  and  incident  aUtheooets 
to   the    obtaining    and    passing    of    the    said    Act    or  andoassingit 
otherwise  in  relation  thereto  should  be  paid  by  the  defend-  paid  by  the 
ants.     And  the  plaintiff  says  that  he  has  done  all  things  Held,  thax  the 
and  all  things  have  been  done  and  have  happened  and  Lund  by  his 
exist,  and  all  times  have  elapsed  necessary  to  entitle  the  J^^,^d^ 
plaintiff  to  be  paid  the  said  costs,  ebaiges  and  expenses  by  ^^  '^^^^ 
the  defendants,  but  the  defendants  have  not  paid  the  same. 
Plea,  by  way  of  defence  on  equitable  grounds. — That 
before  the  passing  of  the  said  Act  the  plaintiff  was  desirous 
of  obtaining  the  passing  of  the  said  Act,  and  of  construct- 
ing the  railway  thereby  authorized  and  empowered  to  be 
made,  in  order  that  certain  other  railways  in  which  the 
plaintiff  was  then  interested  might  be  connected  with  the 
Birkenhead  Docks,  which  said  connection  would  be  effected 
by  the  passing  of  the  said  Act,  and  the  construction  of 
the  railway  in  the  declaration  mentioned.    And  the  de« 

F  2 
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1865         fendants  ftirther  say  that  he,  the  plaintiff,  before  the  appli- 


g    "^       cation  to  Parliament  for  the  said  Act,  and  before  any  part 
„    ^'  of  the  plaintiff's  claim  in  that  count  mentioned  was  incurred, 

Railwat  Co.  induced  certain  other  persons  to  become  the  promoters  of 
the  Company  by  the  said  Act  incorporated,  and  to  co-operate 
with  the  plaintiff  in  the  applying  for  and  obtaining  the 
passing  of  the  said  Act,  upon  the  faith  of  an  express  agree- 
ment between  the  plaintiff  and  the  said  persons  that  he,  the 
plaintiff,  would  bear  and  pay  all  the  costs,  charges  and  ex- 
penses of  applying  for  and  obtaining  and  passing  the  said 
Act,  and  in  relation  thereto,  and  that  neither  the  said  per- 
sons, nor  the  said  Company  when  incorporated,  nor  any 
other  persons  should  be  liable  to  the  plaintiff  for  the  pay- 
ment to  him  of  the  same  or  any  part  thereof. 
Demurrer^  and  joinder  therein. 

Littler,  in  support  of  the  demurrer. — The  Company's  Act 
(26  &  27  Vict.  c.  ccvii.,  s.  47),  having  declared  that  all  the 
costs  of  obtaining  and  passing  it,  or  otherwise  in  relation 
thereto,  shall  be  paid  by  the  Company,  they  cannot  in  any 
court  of  law  or  equity  exempt  themselves  from  payment  by 
setting  up  an  agreement  between  the  plaintiff  and  third  per- 
sons that  they  shall  not  be  liable  to  the  plaintiff  for  those 
costs.  As  a  general  rule,  a  person  cannot,  either  at  law  or  in 
equity,  avail  himself  of  a  contract  to  which  he  is  not  a  party. 
l^Polhrk,  C.  B. — According  to  your  argument,  the  Act 
would  entitle  a  person  to  sue  the  Company  for  work  and 
materials,  although  at  the  time  he  did  the  one  and  supplied 
the  other  he  expressly  declined  any  remuneration.  Suppose 
some  person  had  given  a  bond  to  indemnify  the  Company 
against  these  costs,  would  the  Act  of  Parliament  have 
abrogated  it  ?]  The  Company  were  parties  to  the  passing  of 
the  Act,  and  having  entered  into  a  solemn  engagement 
with  the  sanction  of  the  legislature,  they  are  precluded 
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from  denying  that   the   original   agreement  is  rescinded.        18(>5. 
[Piffotly  B. — Is  the  provision  in  the  Act  anything  more  than      ^T""^**' 
an  authority  to  pay  expenses  ?]    In  Cruise  Dig.  vol.  5,  p.  23,  »• 

8.  49,  it  is  said  that  **  a  private  act  of  parliament  appears  Railwat  Co. 
to  have  been  formerly  considered  as  an  assurance  of  so  high 
a  nature  that,  although  it  was  obtained  by  fraud,  yet  it 
could  not  be  relieved  against  by  any  of  the  Courts  of  law  or 
equity,  but  only  by  the  power  that  made  it,  that  b,  by 
Parliament."  [Pollockf  C.  6. — ^These  Acts  are  a  mere  bar- 
gain or  contract  between  the  public  and  the  Company.]  A 
contract  with  the  projectors  of  a  Company  is  not  valid  unless 
it  be  one  which  might  be  lawfully  made  by  the  Company 
after  its  incorporation :  Preston  v.  The  Liverpool,  Manchester 
and  NewcMtk'Upon'Tj^rte  Junction  Railway  Company  (a). 
[PoUoch^  C.  B. — Suppose  the  plaintiff  had  agreed  with  the 
promoters  of  the  Company  to  do  the  work  for  100/.,  could 
he,  after  the  Act  passed,  have  sued  them  for  all  the  cost 
beyond  that  amount?]  As  the  Act  overrides  the  prior 
agreement,  he  might.  [Pigottf  B. — In  truth,  as  regards  this 
plaintiff,  no  costs  have  been  incurred,  because  he  agreed  to 
do  the  work  for  nothing.]  Then  the  Act  has  no  meaning, 
because  no  person  is  entitled  to  these  costs  except  the 
plaintiff:  WyaU  v.  The  MetrttpoUtan  Board  of  Works  (Jb), 

R.  E.  Turner  appeared  to  support  the  plea,  but  was  not 
called  upon  to  aigue. 

Per  CuBiAM  (c). — We  are  all  of  opinion  that  the  plea  is 
goocl^  and  our  judgment  will  be  for  the  defendant. 

Judgment  for  the  defendant. 

(a)  5  H.  L.  Cat.  S05.  (h)  11  C.  B.  N.  S.  744. 

(e)  FMfck,  C.  B.,  BramweU,  B.,  and  PigoU,  B. 
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1865. 


Nov,  25. 

A  defendant 
cannot  plead 
to  a  claim  in 
a  declaration 
for  a  writ  of 
ix\j  unction. 


Booth  v.  Taylor. 

J.  HE  declaration  stated  that  a  ceruin  warehoase  was  id 
the  possession  of  J.  H.  and  G.  J.,  as  tenants  thereof  to  the 
plaintiff,  the  reversion  thereof  then  belonging  to  the  plain- 
tiff, in  which  said  warehouse  there  of  right  were  and  still 
ought  to  be  divers  windows,  through  which  the  light  and 
air  ought  of  right  to  have  entered,  and  still  ought  to  enter 
into  the  said   warehouse:    Yet  the  defendant  prevented 
and  obstructed  the  light  and  air  from  entering  through  the 
said  windows  into  the  said  warehouse  by  erecting  buildingSi 
&c.     And  the  plaintiff  also  claims  a  writ  of  injunction  to 
restrain  the  defendant  from  the  continuance  and  repetition 
of  the  injuries  above  complained  of,  and  a  committal  of 
other  injuries  of  a  like  kind  relating  to  the  same  right. 

Plea. — The  defendant,  ibr  a  plea  upon  equitable  grounds 
to  the  said  claim  in  the  declaration  made  for  a  writ  of 
injunction,  except  so  far  as  the  same  relates  to  the  com* 
mittal  of  other  injuries  of  a  like  kind  relating  to  the  same 
right,  sajs  that  the  said  alleged  prevention  and  obstructioa 
of  light  and  air  were  originally  caused  by  the  erection  by 
the  defendant  of  certain  buildings  upon  certain  lands  next 
adjoining  the  warehouse  in  the  declaration  mentioned ;  and 
that  after  the  defendant  had  so  erected  the  said  buildings, 
and  before  any  complaint  had  been  made  by  the  plaintiff 
in  lespect  thereof,  and  before  the  commencement  of  this 
suit,  the  defendant  duly  and  lawfully  demised  certain  por- 
tions of  the  said  buildings  to  certain  persons  for  certain 
terms  therein  respectively,  which  said  demises  respectively 
had  not,  nor  had  any  or  either  of  them,  respectively, 
expired  or  been  otherwise  determined  at  the  time  of  the 
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oommenccment  of  this  suit,  or  from  thence  hitherto ;  and  1865. 
that  bj  reason  of  the  premises  the  defendant  is,  and  from 
the  commencement  of  this  action  always  has  been,  unable 
to  prevent  a  continuance  and  repetition  of  the  said  injuries 
w  the  declaration  mentioned,  and  will  be  unable  to  obey 
the  said  writ  of  injunction  in  respect  of  the  said  matters 
in  the  introductory  part  of  this  plea  mentioned,  so  far  as 
relates  to  the  said  alleged  prevention  and  obstruction 
caused  by  the  said  portions  of  the  said  buildings  so 
demised  as  aforesaid,  without  being  guilty  of  a  trespass 
against  bis  said  tenants  respectively  in  so  doing.  And  the 
defendant  further  says  that  he  has  already  pulled  down 
and  removed,  and  thereby  entirely  put  an  end  to,  the  said 
prevention  and  obstruction  of  light  and  air  so  caused  as 
aforesaid  by  the  residue  of  the  said  buildings  other  than 
the  said  portions  respectively  which  are  so  demised  as 
aforesaid. 

A  summons  was  taken  out  at  Chambers  to  strike  out  the 
plea,  but  Martin,  B.,  before  whom  it  was  heard,  refused  to 
make  an  order ;  whereupon 

T.  Barstaw  obtained  a  rule  to  shew  cause  why  the  plea 
should  not  be  struck  out;  against  which 

Kemplay  now  shewed  cause. — The  question  depends  on  the 
79ih,80th  and  81st  sections  of  the  Common  Law  Procedure 
Act,  1854  ( 1 7  &  18  Vict.  c.  126>  In  Bitke  v.  The  London, 
Chatham  and  Dover  Railway  Company  (a),  the  Court 
refused  to  allow  a  demurrer  to  so  much  of  a  declaration  as 
claimed  a  writ  of  injunction,  but  Bramtoellf  B.,  pointed 
out  that  cases  might  arise  in  which  such  a  claim  would 
be  the  subject  of  demurrer.  Then,  if  such  a  claim  may 
be  demurred  to,  it  may  be  answered  by  a  plea  disclosing 

(a)  3  H.  &  N.  95. 
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1865.  facts  which  shew  that  justice  does  not  require  a  writ  of 
injunction  to  issue.  [Chemnell,  B. — There  is  a  certain 
class  of  cases  in  which  an  injunction  may  be  claimed ;  there 
are  others  to  which  it  is  obviously  inapplicable.  The 
judgment  that  the  writ  of  injunction  do  issue,  does  not 
follow  the  result  of  the  action,  but  there  must  be  a  special 
application  for  the  writ  upon  a6Bdavit]  If  the  defendant 
may  shew  by  a6Bdavit  that  the  writ  ought  not  to  issue,  why 
should  he  not  do  so  at  an  earlier  stage  by  plea?  [Channellt 
B. — Ought  not  the  plea  to  shew  beyond  all  doubt  that 
no  injunction  could  be  granted  ?]  The  81st  section,  which 
provides  that  ''the  writ  of  injunction  do  or  do  not  issue, 
as  justice  may  require/'  contemplates  a  disclosure  of  the 
facts  by  plea.  [Pyott,  B. — By  the  82nd  section  a  writ  of 
injunction  may  be  applied  for  at  any  time  before  or  after 
judgment.  Then  how  can  it  be  the  subject  of  a  plea?] 
The  81st  section  assimilates  the  proceedings  to  those  in 
an  action  to  obtain  'a  mandamus,  which,  by  the  70th 
section,  are  the  same  as  in  an  ordinary  action.  [Polhekf 
C.  B. — It  is  impossible  to  dispose  of  the  matter  without 
knowing  the  facts.  In  many  cases  in  which  a  writ  of 
injunction  may  issue,  there  may  be  reasons  why  it  should 
not  issue.]  Unless  the  plea  be  allowed  the  plaintiff  will 
obtain  judgment,  under  81st  section,  that  the  writ  do  issue. 
[Channeli,  B. — The  Court  would  not  give  the  judgment, 
unless  the  plaintiff  asked  for  it  Why  should  a  question 
be  argued  beforehand  which  may  never  arise  ?] 

71  Barstaw  appeared  to  support  the  rule,  but  was  not 
called  upon  to  ai^ue. 

Pollock^  C.  B. — In  my  opinion  the  claim  in  the  declara- 
tion of  a  writ  of  injunction  is  merely  a  preliminary  step  to 
enable  the  plaintiff  to  apply  for  it  at  the  proper  time,  and 
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until  be  makes  the  application  he  is  not  entitled  to  the 
judgment  of  the  Court  that  a  writ  of  injunction  do  issue. 
As  it  is  a  mere  claim  which  may  never  be  enforced  it  does 
not  require  a  plea,  and  the  rule  must  be  absolute. 

Bramwsll,  B.-*I  am  of  the  same  opinion,  and  will  only 
observe  that  I  do  not  think  that  anything  which  1  said  in 
the  case  of  Bilke  ▼.  The  London^  Chatham  and  Dover 
BaSway  Company  is  in  favour  of  the  defendant 

Chaknell,  B. — I  am  of  the  same  opinion.  If  the  effect 
of  our  decision  was  to  deprive  the  defendant  of  any  sub- 
stantial answer  which  he  may  have  to  the  claim  for  a  writ 
of  injunction,  I  should  be  of  a  different  opinion.  But  I 
think  that  the  statute  only  intended  to  enable  a  plaintiff 
to  apply  for  a  writ  of  injunction  after  he  had  established 
his  right  by  a  verdict  in  the  action ;  and  that  in  order  to 
do  8o  it  requires  him  to  give  notice  in  his  writ  of  summons 
and  declaration  that  he  wishes  to  have  a  writ  of  injunction. 
The  notice  and  the  application  for  the  writ  are  distinct 
proceedings. 

PiGOTT,  B. — I  am  of  the  same  opinion.  If  this  plea  were 
allowed,  it  might  give  rise  to  an  expensive  issue,  which 
need  not  be  disposed  of  tmtil  an  injunction  is  applied  for. 

Rule  absolute. 
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Nov.  26.  Ij,  i^g  The  Sheffield  Waterworks  Act,  1864, 

AND 

In  re  the  Claim  of  George  Wroithly. 

htaw^'  ^^^  ^*®  *  ™'®  calling  on  the  claimant,  G.  Wroithly 

diction  to         to  shew   cause  why  the   Master  should   not  review   his 

renew  the  "^ 

Master^s  tazft-  taxation  of  costs  in  this  matter. 

tion  of  coflta 

under  the  The  claimant  had  recovered  damages  under  the  Sheffield 

of  theShef.  Waterworks  Act,  1864   (27  &  28  Vict.  c.  ccczziv.),  which 

-works  Act,  ^^  passed  to  make  provision  for  the  assessment  of  damage 

pwndoJ^t  ■g^^^^st  the  Sheffield  Waterworks  Company  in  consequence 

all  costs  pay-    of  an  inundation  caused  by  the  ffivinc:  way  of   the   em- 
able  m  respect  •'  o        o        .' 

of  claims         bankment  of  one  of  the  reservoirs  of  the  Company.     By 

under  that  "^  ^  -^  •' 

Act,  shall,  in    sect.  6  the  damages  were  to  be  assessed  by  Commissioners, 

case  of  differ- 
ence, be  taxed  who,  by  sect.  59,  were  required  within  a  specified  time 

o/asupe-  to  give  a  general    certificate   thereof.     Sect.  65   gave   to 

kw  at  West-  ^he  general  certificate  the  eflfect  of  a  judgment  recovered 

SeprinciplOT  ^**"®t  the  Company  in  one  of  the  superior   Courts  of 

and  according  common  law.     Sect.  66  prescribed  rules  as  to  the  mode 

to  the  roles,  * 

and  on  pay-      in  which  the  costs  were  to  be  borne,  according  to  the  result 

ment  oi  the 

fees  observed     of  the  claim. 

taxation  and  Sect.  67. — ^*  All  such  costs  as  aforesaid  shall  be  due  and 
of  oosts^in  payable  from  and  by  the  said  Company  and  any  claimant 
acuijns  at  respectively  at  the  expiration  of  six  months  after  the 
making  of  the  general  certificate ;  Provided  that  all  such 
costs  ^shall,  in  case  of  difference,  be  taxed  and  settled,  on 
production  of  a  certificate  of  the  Commissioners,  by  a 
Master  of  a  superior  Court  of  law  at  Westminster  (on  the 
principles  and  according  to  the  rules  and  on  payment  of 
the  fees  observed  and  paid  on  taxation  and  settlement  of 
costs  in  actions  at  law)^  if  application  for  such  taxation 
and  settlement  is   made   by  cither  party  within   the   last 
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mentioned  period  of  six  months^  but  in  case  of  difference        13^5, 
anj  such  costs  shall  not  be  payable  at  any  time  unless  they      "^^r*-^ 
are  so  taxed  and  settled.  Sbbpfiild 

Sect.  68.^***  If  any  costs  payable  under  this  Act  by  Act,  1861. 
the  Company  or  a  claimant  are  not  paid  within  twenty- 
eight  days  after  demand  in  writing,  the  certificate  of  the 
Commissioners  respecting  such  costs  shall  have  the  effect 
as  against  the  Company  or  the  claimant  of  a  judgment 
lecoy'ered  for  the  amount  of  such  costs  against  the  Company 
or  the  claimant  in  one  of  the  superior  Courts  of  law  at 
Westminster,  as  on  the  day  of  the  date  of  the  general 
certificate,  and  afterwards  duly  registered,  but  payment  of 
such  amount  shall  have  the  effect  of  satisfaction  duly 
entered  up  upon  such  judgment." 

Sect.  €9  provided  that  in  case  the  damages  were  not 
paid  within  the  time  specified,  judgment  might  be  entered 
ap  against  the  Company  in  any  of  the  superior  Courts  of 
law  at  Westminster,  and  a  writ  of  execution  issued.  Sect.  70 
contained  a  similar  provision  in  case  of  the  nonpayment  of 
costs. 

The  Commissioners  had  granted  the  claimant  a  general 
certificate  for  damages,  and  also  a  certificate  for  costs.  The 
costs  were  taxed  by  a  Master  of  this  Court,  but  the 
Company,  being  dissatisfied  with  the  taxation^  took  out  a 
summons  at  Chambers  to  review  it;  the  summons  was 
heard  before  Martin,  B.,  who  declined  to  make  an  order, 
whereupon  the  present  role  was  obtained ;  against  which 

Manuiy  {Shepherd  with  him)  shewed  cause. — The  Court 
has  no  jurisdiction  to  review  the  taxation.  The  costs  are 
payable  by  virtue  of  the  certiBcate  of  the  Commissioners ; 
the  Act  only  enables  the  claimant  to  enforce  it  by  entering 
up  judgment  and  issuing  execution  in  any  of  the  superior 
Courts  of  law  at  Westminster. 
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1865»  '^^  Court  then  called  on 

In  BB 

Sbipfibld         Pickering,  Mellish  and    Quain,  to  support  the   rule.— 

WaTEBWOBKS     --.,-,  m  t»     t        r-t  J 

Act,  1864.  The  Master  acts  as  an  officer  of  the  Court,  and  not  as  an 
arbitrator.  The  statute  has  imposed  on  him  the  duty,  in 
case  of  difference,  of  taxing  the  costs,  and  he  cannot,  like 
an  arbitrator,  refuse  to  take  upon  himsnlf  the  burthen 
of  the  reference.  The  67  th  section  requires  him  to  tax 
the  costs  on  the  principles  and  according  to  the  rules,  and 
on  payment  of  the  fees  observed  and  paid  on  the  taxation 
and  settlement  of  costs  in  actions  at  law."  That  is  not 
merely  a  guide  to  the  Master  in  the  performance  of  his 
duty,  but  it  assimilates  the  taxation  to  the  taxation  of 
costs  in  an  action  at  law.  \^PoUock,  C.  B. — The  Court  gives 
costs  either  upon  a  rule  or  in  an  action,  so  that  it  is 
cognizant  of  the  proceedings,  but  here  the  costs  are  given 
by  the  Commissioners,  and  the  Court  has  no  means  of 
knowing  what  took  place  before.]  Taxation  *' according 
to  the  rules  in  actions  at  law,''  necessarily  implies  that  it 
shall  be  subject  to  the  control  of  the  Court.  If  the  Master 
refused  to  tax,  he  might  be  compelled  by  mandamus.  Or 
suppose  he  exceeded  his  duty,  that  might  be  rectified  by  a  rule 
to  review  his  taxation,  or,  if  it  be  treated  as  an  award,  by  a 
motion  to  set  it  aside.  [Pollockf  C.  B. — It  is  not  an  award, 
but  in  the  nature  of  a  valuation.]  Either  party  may  apply 
to  any  Master  of  a  superior  Court,  but  if  the  Masters  took 
different  views,  who  is  to  determine  which  is  right  f 
The  Commissioners  cannot,  because  by  the  64th  section 
their  powers  and  duties  have  ceased.  There  is  an  express 
provision  that  the  proceedings  and  acts  of  the  Com- 
missioners shall  not  be  liable  to  be  interfered  with  by  any 
Court  of  law  or  equity :  sect.  60 :  but  there  is  no  such 
provision  as  to  the  Master's  taxation.  [Channell,  B.— The 
claimant  gets  his  costs  by   the  certificate  of  the  Cotu- 
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missioners,  which  has  the  effect  of  a  judgment  recovered        1865. 
against  the  Company,  sect.  68.]      The   case  of  Rats  v.        j^  ^^ 
The  York,  NewcastU  and  Berwick  Railway  Company  (a)  ^^""^Ji;^, 
arose   on   the   52nd   section  of  the  Lands  Clauses  Con-     Act,  1864. 
solidation  Act  (8  &  9  Vict.  c.  18),  the  language  of  which 
differs  from  the  67th  section  of  the  Sheffield  Waterworks 
Act,  1864. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  It  appears  to  me  that  if  the  legisla- 
ture had  intended  that  we  should  review  this  taxation  of 
costs  in  a  matter  wholly  out  of  our  jurisdiction,  they  would 
have  expressly  said  that  the  taxation  shall  be  reviewed  by 
a  superior  Court  of  law.  But  they  have  not  done  so,  and 
I  think  that  if  we  were  to  interfere  we  should  be  taking 
upon  ourselves  a  jurisdiction  not  intended  to  be  conferred 
upon  us. 

Bramwell,  B.— I  am  of  the  same  opinion.  Those  who 
contend  that  we  have  the  power  and  authority  which  they 
call  upon  us  to  exercise,  ought  to  give  some  reason  for  our 
exercising  it.  Now,  I  think  there  are  two  reasons  to  the 
contrary.  One  is,  that  in  the  ordinary  case  of  the  costs  of 
an  action  it  is  the  Court  who  awards  them,  and  the  Master 
or  officer  of  the  Court  fixes  their  amount ;  and  therefore 
there  is  an  appeal  from  the  officer  to  whom  the  Court 
delegated  its  authority.  But  in  proceedings  under  this  act 
of  parliament  no  such  reasoning  will  apply ;  for  the  costs 
are  in  no  sense  awarded  by  the  Court.  Another  reason 
is  that,  by  the  67th  section,  the  costs,  in  case  of  differ- 
ence, are  to  be  taxed  and  settled  *'  by  a  Master  of  a 
aoperior  Court  of  law  at  Westminster,"  that  is,  not  by  a 
Master  of  any  particular  Court,  but  by  any  one  of  the 

(a)  5  D.  «(  L.  695. 
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1865.        Mastere  of  anj  of  the  soperior  Courts.     It  is  clear  that 

^^^      any  Master  of  this  Court  might  say  that  he  had  not  time 

SeirriBLD     to  attend  to  the  matter,  and  that  application  must  be  made 

nATBBWORKt  "^  ^ 

AoT,  1861  to  a  Master  of  another  Court.  That,  again,  shews  that 
this  Court  has  no  power  to  review  the  taxation,  and  that 
it  is  not  as  a  mere  oflBcer  of  the  Court,  but  as  one  of  fifteen 
designated  persons,  that  the  statute  has  imposed  this  duty  on 
the  Master.  An  appeal  will  no  more  lie  because  the  Master 
who  has  taxed  the  costs  happens  to  be  a  Master  of  this 
Court,  than  it  would  lie  if  he  happened  to  be  a  Master  of 
any  other  Court  It  is  clear,  therefore,  that  we  have  no 
authority  in  this  case  to  review  the  taxation. 

Chaknell,  B.,  and  Pigott,  B.,  concurred. 

Rule  dischai^d. 


2hv.  25.  Drake  v.  Ptwell. 

To  a  deeUm.  JJ ECLAR ATION.— That  the  defendant,  heretofore,  on 
ing  and  enter-  divers  days  and  times,  broke  and  entered  a  certain  close  of 
^*8  cl<Me  and  the  plaintiff,  situate,  &c.»  and  then  and  there  broke,  pulled 
a  waufthe        down,  prostrated  and  destroyed  a  certain  wall  of  the  plain- 

^l^^ Uat  ^'^»  ^^^^'^  ^*^  ^^^"  ^^'"8  built  and  erected  by  the  plaintiff 
b.  waa  seiBed    Jn  and  upon  the  said  close  of  the  plaintiff,  and  then  and 

in  fee  of  the  •  ■     ^ 

land  in  which  there  threw  down,  placed  and  deposited  large  quantities 
to  pAj  the        of  bricks,  lime,  mortar  and  other  materials  in  and  upon 

rents  and 

Srofits  to  the 
,efendant*s  wife  for  her  Ufe ;  and  that  whilst  the  defendant  and  his  wife  were  in  oceupation 
of  the  land,  B.,  in  breach  of  trust,  conyeyed  the  land  in  fee  to  the  plaintiff,  who  had  notice 
of  the  breach  of  trust,  and  that  afterwards,  and  whilst  the  plaintiff  and  his  wife  were  in 
such  occupation,  the  defendant  wrongfully  built  the  waU  which  encumbered  the  land,  and 
prevented  the  defendant  and  his  wife  from  enjoying  it ;  wherefore  the  defendant,  in  his  own 
right,  and  by  direction  of  his  wife,  puUed  it  down. — ffddt  that  the  plea  afforded  no  defence 
«n  equitable  grounds  to  the  action. 
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the  said  close  of  the  plaintiff,  and  thereby  greatly  incom- 
bered  the  said  close,  and  hindered  and  prevented  the 
plaintiff  firom  having  the  use  and  enjoyment  of  the  samei 
&c. 

Plea  upon  equitable  grounds. — That  before  the  time  of  the 

committing  of  the  trespasses  in  the  declaration  mentioned, 

one  T.  Brown  was  seised  in  his  demesne  as  of  fee  of  the 

said  land  in  which,  &c.,  in  trust  to  pay  the  rents  and 

profits   arising  therefrom  unto   Grace,   the  wife  of   the 

defendant,  for  and  during  the  term  of  her  natural  life,  for 

ber  sole  and  separate  use,  free  from  the  control,  debts  and 

engagements  of  the  defendant,  her  husband,  and  so  that, 

dnring  her  coverture,  she  should  have  no  present  power  to 

alien  or  anticipate  the  said  rents  and  profits,  or  any  part 

thereof;  and  after  her  death  upon  certain  other  trusts,  all 

vhich  trusts  the   said  T.  Brown  had   accepted  and  had 

entered  upon«     And  the  defendant  says  that  afterwards, 

and  whilst  the  defendant  and  Grace,  his  said  wife,  were  in 

occupation  of  the  said  land,  and  in  enjoyment  of  the  profit 

of  and  in  the  same,  with  the  assent  of  the  said  T.  Brown, 

as  such  trustee  as  aforesaid,  and  before  the  time  when,  &c., 

the  said  T.  Brown  committed  a  breach  of  the  said  trusts, 

and  wrongfully,  illegally  and  improperly,  and  without  the 

consent  or  knowledge  of  the  defendant,  or  his  said  wife, 

conveyed  and  assigned  the  said  land  in  which,  &c,  to  the 

plaintiff  in  fee  simple.    And  the  defendant  says  that  always, 

before  and  at  the  time  of  the  said  conveyance,  and  ever 

afterwards,  the  plaintiff  had  full  notice  of  the  premises  and 

of  the  said  breach  of  trust,  and  joined  with  the  said  J. 

Brown  in  committing  the  same,  and  persuaded  and  induced 

him  to  commit  the  same,  and  to  make  such  conveyance  as 

aforesaid.    And  the  defendant  says  that  at  the  time  of  the 

nid  breach  of  trust  bis  said  wife,  Grace,  was  and  still  is 

alive,  and  that  in  equity  the  said  land  in  which,  ftc. 
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belonged  to,  and  still  belongs  to  bis  said  wife,  Grace,  and 
to  him,  as  her  husband.  And  the  defendant  further  says 
after  such  conveyance  and  breach  of  trust  as  aforesaid,  and 
whilst  the  defendant  and  his  wife,  Grace,  were  in  such 
occupation  and  enjoyment,  and  before  the  time  when,  &c., 
the  plaintiff  wrongfully  and  improperly  built  a  wall  on  the 
said  land  in  which,  &c.,  which  incumbered  the  same,  and 
prevented  the  defendant  and  his  said  wife,  Grace,  from 
enjoying  the  same ;  wherefore  the  defendant,  in  his  own 
right,  and  by  the  permission  and  direction  of  his  said  wife, 
Grace,  committed  the  acts  in  the  declaration  mentioned, 
doing  no  more  damage  to  the  plaintiff  than  was  necessary 
in  order  that  he  or  his  said  wife  might  enjoy  the  said  land 
in  which,  &c.,  which  are  the  trespasses  in  the  declaration 
mentioned. 
Demurrer,  and  joinder  therein. 

C.  Woodw[ffxed  in  support  of  the  demurrer  (a). — The  plea 
affords  no  defence  in  equity.  The  fee  simple  in  the  land 
was  conveyed  to  the  plaintiff  by  the  trustee,  and  if  a  breach 
of  trust  has  been  committed  the  defendant  should  apply  to 
a  Court  of  equity  to  set  aside  the  deed.  In  Scott  v.  CoU 
bum  (b)  Sir  J.  Bomilly^  M.R.,  said  that,  assuming  the  deed 
**  to  be  fraudulent,  still  a  bill  must  be  filed  to  set  it  aside, 
and  therefore,  in  this  suit,  I  am  bound  to  assume  its 
Talidity.**  IPoUockf  C.  B. — If  a  trustee  illegally  conveys 
trust  property,  the  person  to  whom  it  is  conveyed,  with 
notice  of  the  trust,  becomes  a  trustee.]  In  this  case  a  Court 
of  equity  would  not  grant  a  perpetual  injunction  without 
first  setting  aside  the  deed  and  taking  an  account  of  the 
rents  and  profits*    If  the  plea  had  said  that  the  deed  was 

(a)  In    Trinity   Term,    1S65      ChanneU^  B. 
(June  7).  Before  PoOodi,  C.  B.,         (h)  26  Bear.  276. 
Martin^  B^  BrvmuM^  B.,  and  « 
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fold  it  might  have  afforded  a  defence ;  but  it  states  that  1865. 
the  fee  simple  passed  under  it.  The  legal  owner  having 
built  a  wall  upon  the  land,  the  defendant  is  not  justified  in 
knocking  it  down  merely  because  his  wife  is  entitled  for 
life  to  the  rents  and  profits  of  the  land.  It  may  be  that 
the  wall  was  built  in  pursuance  of  the  trusts  of  the  settle- 
ment. If  the  plaintiff  has  wrongfully  obtained  possession 
of  the  trust  property  and  built  upon  it,  the  cestui  que  trust 
has  the  same  remedy  in  a  Court  of  equity  against  him  as 
against  the  trustee :  Rolfe  ▼.  Gregory  (a) ;  but  the  defend- 
ant  has  no  right  to  obtain  redress  by  his  own  act :  Hyde 
T.  Graham  (i). 

Cromptatif  contra. — The  plea  affords  a  good  equitable 

defence.  The  trustee  having  wrongfully  conveyed  the  legal 

estate  in  the  land  to  the  plaintiff,  with  notice  of  the  trust,  he 

became  in  equity  a  trustee  for  the  defendant's  wife.     If  an 

actbo  be  brought  by  a  trustee  against  his  cestui  que  trust 

1  Coort  of  equity  will  restrain  it.     [Jifar/m,  B. — In  the 

case  of  a  cestui  que  trust  for  life  and  one  in  remainder, 

if  the  trustee  erects  some  building  on   the  land,  which 

tt  ao  improvement  to  it,  but  the  cestui  que  trust  for  life 

prefers  it  in  its  unimproved  state,  has  he  a  right  to  knock 

it  down  ?]     Here  the  action  is  for  entering  on  the  land,  and 

&e  destroying  the  wall  is  matter  of  aggravation.     In  Story 

Equity  Jurisprudence,  §  533,  vol.  1,  p.  615,  6th  ed.,  it  is  said 

**  that  trusts  are  enforced,  not  only  against  those  persons  who 

are  rightfully  possessed  of  trust  property  as  trustees,  but 

also  against  all  persons  who  come  into  possession  of  the 

property  bound  by  the  trust,  with  notice  of  the  trust." 

The  defendant  was  in  possession  by   permission   of  the 

trustee,   and   in  right  of  his  possession  pulled  down  the 

wall.     ICharmellt  B. — Suppose   the   wall  had  been   built 

(a)  34  L.  J.  Chan.  274.  (6)  1  H.  &  C.  ^03. 

VOL.  IV. — H.  &  C.  O  EXCfL 
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bj  the  trustee,  would  the  defendant  have  been  justified 
in  pulling  it  down?]  This  ease  is  different,  because 
the  plaintiff,  having  acquired  the  property  by  a  breach 
of  trust,  a  Court  of  equity  would  restrain  him  from  inter- 
fering with  it.  There  is  no  necessity  to  set  aside  the 
deed  ;  a  Court  of  equity  would  stay  the  action,  and 
appoint  a  new  trustee.  In  those  cases  in  which  Courts  of 
law  have  held  equitable  pleas  bad,  because  they  could  not 
do  complete  justice  between  the  parties,  there  have  been 
equities  on  both  sides,  and  it  is  a  fundamental  principle 
that  be  who  asks  for  equity  must  do  equity. 

C.  Wood,  in  reply.— The  plea  does  not  shew  that  the 
defendant  has  any  right  to  the  possession  of  the  land,  but 
only  that  his  wife  is  entitled  to  the  rents  and  profits  of  it. 
He  was  a  mere  tenant  at  will  to  the  trustee,  and  the  con- 
veyance to  the  plaintiff,  although  a  breach  of  trust,  deter- 
mined the  tenancy.  [PoHoek,  C.  B. — The  defendant^ 
wife,  being  entitled  to  the  rents  and  profits,  had  the  option 
of  being  in  possession,  and  if  the  tnistee  had  brought 
ejectment,  a  Court  of  equity  would  have  stayed  the 
action.] 

Cur.  adv.  vuH. 

Bramwbll,  B.,  now  said. — The  question  in  this  case  is 
whether  a  plea  on  equitable  grounds  is  good.  The  decla- 
ration states  that  the  defendant  broke  and  entered  the 
plaintiflTs  close  and  pulled  down  a  wall.  The  defendant 
pleaded  that  one  Brown  was  seised  in  fee  of  the  land  in 
trust  for  the  defendant's  wife  for  her  life,  and  that,  whilst 
the  defendant  and  his  wife  were  in  occupation  of  the  land, 
the  trustee,  with  the  knowledge  of  the  plaintiff,  committed 
a  breach  of  the  trust,  and  illegally  conveyed  the  land  to  the 
plaintiflP,  who  built  a  wall  open  it,  wherefore  the  defendant 


Stublet,  Administrator  of  Mabt  Stubley,  deceased, 
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Company. 
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in  his  own  right,  and  by  the  direction  of  his  wife,  pulled        1865. 
it  down. 

We  think  this  a  bad  plea ;  because,  although  the  trustee 
maj  have  committed  a  breach  of  trust  in  conveying  the 
land  to  the  plaintiff,  the  building  the  wall  on  the  land, 
notwithstanding  the  defendant  objected  to  it,  may  have 
been  a  benefit  to  the  estate,  and  it  may  be  that  the  cestui 
qne  trust  in  remainder  would  rather  have  the  wall  standing 
than  demolished. 

There  are  other  considerations  which  tend  to  shew  that 
the  plea  is  bad.  It  would  seem  that  the  proper  course 
would  be  to  file  a  bill  in  equity  against  the  trustee  and  the 
plaintiff  for  a  reconveyance  of  the  land,  when,  if  the 
defendant  and  bis  wife  have  sustained  any  injury  by  the 
plaintiff  building  the  wall,  compensation  might  be  awarded 
to  them.  But,  however  that  may  be,  we  think  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


Nov.  18. 


X  HE  declaration  stated  that  the  defendants,  at  the  time  The  defend- 
of  the  grievances,  &c.,  were  possessed  of  a  railway  which  ^^ed  on? 

level  a  pabl'o 
twAwmj ;  and  on  each  side  of  the  line  were  swing-gates  through  which  passengers  entered. 
At  one  of  these  sates  the  view  up  and  down  the  line  was  obstructed  by  thepiers  of  a  rail- 
vay  bridge  whicn  crossed  it,  but  near  the  line  there  was  a  clear  yiew  of  300  yards  in  each 
dinction.  A  wonum  who  approached  the  line  by  that  gate  waited  until  a  luggage  train  had 
passed,  and  immediately  afterwards  proceeded  to  cross  the  line,  when  a  person  on  the  other 
nde  twice  called  oat  to  her,  but,  being  deaf,  she  did  not  hear,  when  an  express  train,  which 
the  luggage  train  had  prevent^  her  nom  seeine,  knocked  her  down  and  killed  her.  Thirty- 
nx  passenger  trains  passed  along  the  line  daify,  besides  luggage  trains.  No  person  was 
itationed  at  the  croesing  to  warn  passengers  of  danger,  but  caution  boards  were  placed 
(heiei^iSUI,  thi^  there  was  no  evidence  Ibr  the  jury  of  negligence  on  the  part  of  the 
^•<ifM|idantfL 
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1865.        crossed  on  the  level  thereof  a  public  highway,  and  were 

^^^      also  possessed  of  an  engine  and  train  of  carriages  then 

*•  travelling  upon  and  along  the  said  railway  under  the  care 

AND         and  management  of  their  servants:  Yet   the  defendants 

WiamM     did  not  take  reasonable  or  proper  care,  or  use  reasonable 

and  proper  means  for  the  protection  of  persons  using  the 

said  highway  where  it  was  so  crossed  by  the  said  railway,  and 

by  their  servants  drove  and  managed  the  said  engine  and 

train  of  carriages  upon  and  along  the  said  railway  in  a 

careless  and  negligent  manner,  whereby  the   said  Mary 

Stubley,  who  was  then  lawfully  using  the  said  highway 

where  it  was  so  crossed  by  the  railway,  was  knocked  down 

by  the  engine  and  train  of  carriages,  and  thereby  wounded 

and  injured,  and  by  reason  of  the  wounds  and  injuries 

thereby  occasioned  to  her,  afterwanls  and  within  twelve 

calendar  months  next  before  this  suit,  died,  &c. 

Plea  (inter  alia),  not  guilty. — Issue  thereon. 

At  the  trial,  before  Blackhurrij  J.,  at  the  last  Leeds  Sum- 
mer Assizes,  the  following  facts  appeared. — Near  the  But- 
ley  station,  between  Leeds  and  Dewsbury,  the  defendants* 
railway  crosses  on  a  level  a  public  footway,  leading  from 
Butley  to  Morley.  This  footway  was  much  frequented  in 
consequence  of  there  being  a  large  mill  in  the  neighbour^ 
hood.  On  each  side  of  the  railway,  at  a  few  yards  from 
the  line,  was  a  swing  gate,  through  which  foot  passengers 
passed  in  crossing  the  railway.  A  person  standing  at  the 
gate  on  the  Batley  side  of  the  railway  could  not  see  more 
than  thirty  yards  along  the  line  in  the  direction  of  Leeds,  the 
view  being  obstructed  by  the  stone  pier  of  a  bridge  by 
which  the  West  Yorkshire  Railway  is  carried  across  the 
defendants'  railway ;  but  about  nine  feet  from  the  rails 
there  is  a  clear  view  of  nearly  300  yards  up  and  down  the 
line  in  either  direction. 

Od  the  morning  of  the  9th  December,  1864,  the  plain- 
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tiFs  wife,  who  was  employed  at  the  mill,  was  proceeding        1865. 
to  her  work.     She  pasaed  through  the  gale  on  the  Butlej      ^''"^'     ^ 
fide  of  the  railway,  and  waited  until  a  long  luggage  train  v, 

,  LONDOM 

Rom  Dewabury  to  Leeds  had  passed.    As  soon  as  it  had         and 

passed  m  person  at  the  gate  on  the  Morley  side  of  the  railway      Wutsrii 

saw  her  begin  to  cross  the  line.     He  twice  called  out  to  her,         ^^^^ 

and  held  up  his  hands^  but,  being  deaf,  and  looking  down  on 

the  ground,  she  neither  heard  nor  saw  him,  and  proceeded 

to  cross  the  line,  when  an  express  train  from  Leeds,,  which 

the  luggage  train  had  prevented  her  from  seeing,  knocked 

her  down   and  killed   her.      Thirty-six   passenger  trains 

passed  along  the  line  daily,  besides  luggage  trains.     No 

person  was  stationed  at  the  crossing  to  warn  foot  passengers 

that  trains  were  due  ;  but  boards  were  placed  on  each  side 

of  the  line  with  **  Beware  of  the  Engine"  upon  them. 

At  the  close  of  the  plaintiflTs  case,  the  defendants' 
counsel  submitted  that  there  was  no  evidence  for  the  jury 
of  negligence  on  the  part  of  the  defendants.  The  plain- 
tiflTs  counsel  having  cited  Bilbee  v.  The  London^  Brighton 
and  Stntih  Coast  Railway  Company  (a\  and  the  niling  of 
Pollock^  C.  B.^  in  Siapley  v.  The  London^  Brighton  and 
South  Coast  Railway  Company  (&),  the  learned  Judge 
reserved  leave  to  the  defendants  to  move  to  enter  a  non- 
suit, if  there  was  no  evidence  on  which  the  jury  could 
reasonably  find  negligence,  and  subject  to  that  he  told  the 
jury  to  assume,  for  the  purpose  of  the  day,  that  the  law 
casts  on  the  Company  the  duty  of  taking  all  reasonable 
precautions  for  the  purpose  of  protecting  passengers  from 
risk^  including  that  of  keeping  watchmen  to  warn  passen- 
gers of  the  approach  of  a  train,  if  the  nature  of  the  traffic 
and  the  place  made  that  a  reasonably  necessary  precaution  ; 
but  they  must  not  suppose  that  the  defendants  were  bound 
to  build  a  foot-bridge,  the  legislature  having  authorized  a 
(a)  18  C.  B.  N.  S.  584.  (b)  Poit,  p.  93. 
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1865.        Ic^cl  crossing:  and  his  lordship  left  it  to  the  jury  to  say: 

^^^^      first,  was  there  negligence  on  the  part  of  the  Company 

V.  occasioning  the  accident:  Secondly^  could  the  deceased, 

AND  by  reasonable  care  on  her  part,  have  avoided  it.  The  jury 
WuTKBir     found  a  verdict  for  the  plaintiff,  stating  that  they  were  of 

iLWAT   o.  QpjjjjQQ  ^Ijh^  ^i  ^jjjg  crossing  there  ought  to  be  reasonable 

precautions  taken  by  the  Company  beyond  what  they  had 
taken, 

Overendf  in  the  present  Term,  obtained  a  rule  nisi  to 
enter  a  nonsuit  pursuant  to  the  leave  reserved;  against 
which 

Manisty  and  Kemplay  now  shewed  cause. — There  was 
evidence  for  the  jury  of  negligence  on  the  part  of  the 
defendants.  Although  the  legislature  has  authorised  them 
to  cross  a  public  footway  on  a  level,  that  does  not  exempt 
them  from  the  common  law  liability  of  taking  reasonable 
precautions  to  enable  the  public  to  use  the  footway  with 
safety.  Persons  using  a  public  highway  with  horses  and 
carriages  are  bound  to  drive  at  a  reasonable  pace  so  as  not 
to  endanger  human  life.  If  a  watchman  had  been  stationed 
at  the  gate  the  accident  would  not  have  happened.  In 
Bilbee  v.  TTie  London^  Brighton  and  South  Coast  Railway 
Company  (a)  the  railway  crossed  on  a  level  a  public  car- 
riage and  footway  at  a  spot  which,  from  the  fact  of  there 
being  a  considerable  curve  in  the  line,  and  a  bridge  near, 
trains  coming  in  one  direction  were  not  seen  until  very 
close,  was  particularly  dangerous.  There  were  gates  across 
the  carriage  way,  which  were  kept  locked,  but  the  footway 
was  protected  only  by  a  swing-gate  on  either  side,  no 
person  being  there  to  caution  people  passing.  The  plain- 
tiff, while  using  the  footway,  was  knocked  down  by  a 
passing  train  and  injured;   and  it  was  held  that  it  was 

(a)  18  C.B.N.  S.  584. 
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firoperly  left  to  the  jury  to  say  whether  or  not  the  Com-        1865. 
pany  had  been   guilty  of  negligence.     [Brtunwell^  B. —      'a^^^'^ 
That  case  is  diflperent  from   this,  inasmuch  as  there  the  v. 

LONDOV 

cmnre  in  the  line  prevented  a  person  crossing  it  from  seeing         Ain> 

m  train  approaching  until  he  was  actually  upon  the  rails.]     Wmteut 

Here  the  facts  proved  shew  that  there  was  such  danger  to  ^^^^^^  ^• 

persons  croasing  the  line  as  required  the  exercise  of  great 

caution  on  the  part  of  the  Company.     The  Court  cannot 

say,  as  a  matter  of  law,  when  extraordinary  precautions 

are  necessary,  and  it  must  in  each  case  be  a  question  for 

the  jury. — They  also  referred  to  the  ruling  of  Erk,  J.,  in 

Ford  v«  The  London  and   South  Western  Railway  Com- 

pony  {a). 

Overend  (J«  B.  Maule  with  him)  in  support  of  the  rule* 
— There  was  no  reasonable  evidence  of  negligence  on  the 
part  of  the  Company.  In  Bilbee  v.  The  London,  Brighton 
and  South  Coast  Railway  Company ,  the  railway  crossed  a 
public  carriage  road  on  a  level,  and  therefore  the  Company 
was  bound,  by  the  8  &  9  Vict.  c.  20,  s.  47,  to  have  a  per- 
son stationed  at  the  gates;  but  they  neglected  the  duty 
imposed  upon  them  by  the  act  of  parliament.  Here  there 
was  no  obligation  on  the  Company  to  have  a  person  sta- 
tioned at  the  footway.  Where  there  is  danger  in  crossing 
a  railway  it  is  the  duty  of  persons  to  exercise  greater 
caution.  The  principle  of  the  decision  in  IVilkinson  v. 
Fairrie  (Jb)  governs  this  case.  The  Company  used  all 
oecessary  precautions,  and  the  accident  was  caused  by  the 
negligence  of  the  deceased  in  crossing  immediately  after 
the  luggage  train  had  passed,  without  waiting  to  see  if  any 
other  train  was  approaching— He  was  then  stopped  by  the 
Court 

(a)  2  F.  &  F.  730.  (5)  1  H.  &  C.  633. 


S^  EXCHEQUER  REPORTB. 

1805.  Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought 

^^^      to  be  absolute,     I  can  see  no  evidence  of  negligence  on 

«*  the  part  of  the  defendants.     The  railway  appears  to  be 

AMD         constructed  in  a  straiirbt  line  for  hundreds  of  yards  on 
North  .  ,         .  .       , 

TVxsTERif  either  side,  and  persons  who  are  careful  to  ascertain  that 
no  train  is  approaching  have  ample  time  to  cross  in  safety. 
The  legislature  saw  no  mischief  in  allowing  the  railway  to 
cross  the  footway  on  a  level ;  and  in  my  opinion  there  are 
no  circumstances  which  rendered  it  necessary  to  have  a 
watchman  at  the  spot,  or  to  take  any  other  precautions. 
It  appears  to  me  that  there  was  no  evidence  of  negligence, 
and  that  a  nonsuit  ought  to  be  entered. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  is  easy  to 
use  the  general  expression  <*  negligence,**  but  it  is  difficult 
to  see  in  what  it  here  consists.  Mr.  Manisty  says  that  the 
(^o  npany  ought  to  have  had  some  person  stationed  at  the 
spot  to  warn  people  of  danger  in  crossing  the  line,  but  let  us 
look  at  the  facts  and  see  whether  there  was  any  necessity 
for  placing  a  person  there.  It  is  said  that  anyone  standing 
at  the  swing  gate  on  the  Batley  side  of  the  line  cannot, 
see  a  train  until  it  comes  within  thirty  yards  of  the  cross- 
ing. But  at  that  gate  he  does  not  put  his  foot  upon  the 
line  of  the  railway,  and  when  he  proceeds  further  and  gets 
on  a  level  with  the  line,  he  can  see  300  yards  in  each 
direction.  Now  300  yards  are  a  little  more  than  the  sixth 
of  a  mile,  and  a  train  going  thirty  miles  an  hour  would 
take  twenty  seconds  to  pass  over  the  distance ;  so  that  a 
person  walking  at  an  ordinary  pace  might  cross  the  railway 
three  or  four  times  before  the  train  reached  him.  Then 
was  it  necessary  that  a  person  should  have  been  there  to 
warn  the  deceased  of  the  approach  of  a  train,  when,  if 
she  had  used  proper  precaution,  she  might  herself  have 
seen  it  ? 


Railway  Co. 
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Then  it  is  said  that  danger  arises  from  trains  passing 
each  other  at  this  point,  but  is  it  unreasonable  that  they 
should  do  so?    Thai  is  not  contended;  but  it  is  urged  •• 

liOltDOll 

that  there  ought  to  be  some  person  to  warn  passengers.         akd 
•J.  North 

Warn  them  of  what?     Of  that  which  every  person  accus-      Wksterk 

tomed  to  cross  a  carriage  road  must  know,  viz.,  that  if  he 
crosses  immediately  after  a  carriage  has  passed  on  his  side 
of  the  rpady  he  takes  the  chance  of  finding  another  carriage 
coming  the  other  way  on  the  other  side  of  the  road.     Is  a 
watchman  to  be  placed,  not  to  tell  people  what  they  do 
not  know,  but  what,  from  their  carelessness  or  heedlessness, 
they  forget  at  the  moment  when  it  ought  to  be  remembered  ? 
It  would  be  absurd  that  the  community  at  large,  by  reason 
of  their  own  carelessness,  should  impose  such  a  duty  upon 
railway  Com|)anie8.     If  that  be  necessary  here,  it  must  be 
done  elsewhere,  and  the  consequence  will  be  that  at  every 
part  of  a  railway,  road  or  canal  where  peoples'  improvidence 
might  imperil  them,  a  person  must  be  stationed  to  warn 
them  of  danger  instead  of  leaving  them  to  exercise  their 
own  common  sense.     In  my  judgment  that  would  be  most 
mischievous.     I  am  inclined  to  think  that  all  rules,  regula- 
tions and  provisions  made  for  the  purpose  of  taking  care  of 
people  when  they  ought  to  take  care  of  themselves  are 
positively  mischievous.     That  may  be  illustrated  in  this 
way.     It  is  assumed  that  a   watchman  would  know  the 
times  when  trains  passed  across  the  footway ;  but  are  there 
to  be  no  special  trains,  no  engines  running  by  themselves 
at  uncertain  limes,  of  which  he  could  give  no  warning  ? 
A  passenger  trusting  to  his  knowledge  would  go  on,  and 
run  into  danger,  and  then  say,  *'  I  relied  on  the  watchman  ;" 
80  that  the  very  precaution  used  for  the  purpose  of  saving 
him  from  danger  would  lead  him  into  it.    It  is  much  better 
to  let  people  rely  upon  themselves. 
The  deceased,  supposing  it  was  safe  to  cross  the  line 
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when  the  higgage  train  had  passed,  went  on  without  look- 
ing to  see  whether  a  train  was  coming  in  the  other  direction. 

V.  It  is  manifest  to  me  that  she  brought  this  calamity  on 

London  .1 

AND         herself,  and  that  there  was  not  only  no  negligence  on  the 

No&TH 

Western      part  of  the  Company,  but  that  if  the  deceased  had  used 
itwAT     .   Qj.j;jjnpy  caution  she  might  have  prevented  the  accident. 

With  respect  to  the  case  of  Bilbee  v.  The  London,  Bright 
ton  and  South  Coast  Railway  Company  I  think  it  cannot 
be  treated  as  an  authority  in  point.  I  do  not  say  it  was 
not  rightly  decided,  but  the  Lord  Chief  Justice  seems  to 
have  intended  to  guard  against  its  being  cited  as  an  autho- 
rity fur  any  other  case.  I  can  readily  understand  that  if 
a  railway  is  made  with  a  curve  so  abrupt  that  a  person 
desirous  of  crossing  the  line  cannot  see  an  approaching 
train,  or  if  a  tunnel  be  so  constructed  that  he  cannot 
tell  when  a  train  is  coming  out,  and  consequently  might 
stop  for  ever  without  knowing  whether  it  was  safe  to  cross 
the  line,  the  Company  would  be  bound  to  exercise  great 
care  in  protecting  against  danger.  That  is  all  that  was 
decided  in  Bilbee  v.  The  London^  Brighton  and  South  Coast 
Railway  Company.  Here  it  is  manifest  that  if  the  deceased 
had  waited  she  would  have  had  ample  opportunity  of  seeing 
the  train  on  the  other  side  of  the  line.  There  is,  then,  no 
evidence  of  negligence  on  the  part  of  the  defendants,  and 
obvious  negligence  on  the  part  of  the  deceased,  and  there- 
fore the  rule  must  be  absolute. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  At  the  trial  the  attention  of  the  learned 
Judge  was  called  to  the  recent  case  of  Bilbee  v.  The  Loh" 
don^  Brighton  and  South  Coast  Railway  Company  ;  and  my 
only  doubt  was  whether  our  decision  might  not  appear  to 
conflict  with  the  decision  in  that  case.  But  it  seems  to 
me,  on  the  grounds  stated  by  my  brother  Lramwell,  that 
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that  decision  does  not  conclude  this  case  ;  for  it  does  not  1865. 

lay  down  any  distinct  principle  which  we  can  apply  here,  y^^""-^ 
The  question  is,  was  there  any  evidence  of  negligence  on  <^« 

the  part  of  the  Company  which  ought  to  have  been  sub-         amd 

¥?  oh.tr 

mitted  to  the  jury  ?     I  do  not  inquire  whether,  if  there     Wbstcbn 

was  negligence  on  the  part  of  the  Company,  there  was     ^^^^^^  ^®" 

contributory   negligence  on   the    part  of   the  deceased ; 

because  my  judgment  proceeds  on  the  ground  that  there 

was  no  negligence  on  the  part  of  the  Company.  ^Fhe  learned 

Judge   (probably  pressed  with  the  authority  of  Bildee  v. 

The  Landonf  Brighton  and  South  Coast  Railway  Company^ 

which  in  some  of  its  circumstances  resembles  this  case) 

left  it  to  the  jury  to  say  whether  there  was  negligence  on 

the  part  of  the  Company,  but  at  the  same  time  carefully 

abstained  from  laying  down  any  general  rule,  and  (old  the 

jury  to  assume,  for  the  purpose  of  the  day,  that  the  law 

cast  on  the  Company  the  duty  of  taking  all  reasonable 

precautions  for  the  purpose  of  protecting  passengers  from 

risk. 

It  appears  that  warning  boards  were  placed  on  each  side 
of  the  line.  No  complaint  is  made  of  the  want  of  a  whistle, 
nor  is  it  su^ested  that  the  train,  although  an  express  train, 
was  going  at  an  improper  speed.  Under  these  circum- 
stances, it  seems  to  me  that  there  is  no  evidence  for  the 
fury  of  negligence.  I  think  that  a  passenger  who  uses  a 
footway  which  a  railway  crosses  on  a  level  is  bound  to 
exercise  ordinary  and  reasonable  care,  and  to  look  up  and 
down  the  line  for  the  purpose  of  ascertaining  whether  he 
can  cross  it  with  safety.  I  do  not  doubt  that  if  the  luggage 
train  had  not  intervened,  the  deceased  would  have  seen  the 
eipress  train.  But  she  attempted  to  cross  the  line  imme- 
diately the  luggage  train  had  passed,  and  it  does  not  seem  to 
have  occurred  to  her  that  possibly  another  train  might  be 
coming  on  the  opposite  side  of  the  line.     It  is  argued  that 
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1865.        there  was  a  want  of  precaution  in  not  having  a  watchman 

^^^"""^      stationed  at  the  place.     But  there  was  a  person  on  the 
Stub LET  ^  * 

t'.  other  side  of  the  line  who  twice  called  out  to  the  deceased ; 

London 

AND         and  what  more  could  a  watchman  have  done  ?     The  Lord 

NOKTH 

WuTERN  Chief  Justice,  in  his  judgment  in  Bilbee  v.  The  London, 
Brighton  and  South  Coast  Railway  Company^  points  out 
that  there  were  circumstances  which  rendered  it  proper 
that  the  question  of  negligence  should  be  left  to  the  jury, 
but  here  no  such  circumstances  exist. 

PiooTT,  B. — I  am  of  the  same  opinion.  The  learned 
Judge  seems  to  have  taken  great  care  in  summing  up  and 
leaving  the  questions  to  the  jury,  and  I  should  be  sorry  to 
disturb  the  verdict  if  there  was  any  reasonable  evidence 
of  negligence  on  the  part  of  the  defendants,  but  I  can  find 
none. 

The  case  of  Bilbee  v.  The  London,  Brighton  and  South 
Coast  Railway  Company  depends  on  its  own  circumstances. 
It  is  suggested  that  a  watchman  should  have  been  stationed 
at  the  place,  but,  looking  at  what  a  watchman's  duty  would 
have  been,  he  could  not  have  done  more  than  the  only 
witness  of  the  accident.  He  saw  the  deceased  begin  to 
cross  the  line,  and  twice  called  out  to  her,  but  she  was  deaf, 
Oind  stepped  into  danger,  and  so  met  with  her  death.  I 
cannot  help  saying  that  she  thoughtlessly  put  herself  in 
the  condition  of  taking  her  chance  of  a  train  approaching. 
I  do  not  say  that  in  no  case  is  a  railway  Company  bound 
to  place  a  watchman  where  the  railway  crosses  a  footway 
on  the  level ;  but  to  require  it  the  circumstances  must  be 
exceptional.  In  cases  like  this,  if  it  were  loosely  lefl  to 
the  jury  whether  there  ought  not  to  have  been  a  watchman, 
there  would  be  no  limit  to  the  liability  of  railway  Com- 
panies ;  they  must  have  a  watchman  on  each  side  of  the 
line,  and  the  watchman  must  not  only  call  out,  but  take 
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hold  of  some  people  and  stop  ihem,  for  in  the  case  of  a        1865. 
deaf  person  calling  out  would  be  of  no  use.     I  give  my 


Stcbley 
judgment  in  favour  of  the  defendants,  because  I  can  see       ^   ^^ 

LOKDOH 

no  evidence  whatever  of  negligence  on  their  part.  a»i> 

North 

Rule  absolute.       j^^^^.^ 


Stapley  and   Another,    Executors  of    John    Stapley,       ^^^'  25. 
deceased,    o.  The    London,    Buiguton    and    South 
Coast  Railway  Company. 

1  HE   declaration   stated   that   the   defendants    arc    the  The  defend. 
Company  incorporated  by  an  Act  passed  in  the  session  of  intersected 
parliament,  &c.  (9  &   10  Vict.  c.  cclxxxiii.).     And  after  and^aCTu^ 
said  Act  came  into  operation,  and  before  and  at  the  time  Jvej^c^e  uT 
of  the  committing  of  the  grievance  hereinafter  mentioned,  f^'**^^*?'*  ?** 
the  defendants  were  the  proprietors  of  a  certain  railway  ant's  line. 

.  .  .  At  the  place 

in  that  Act  mentioned,  to  wit,  a  railway  from  Brighton  to  of  intenectioQ 
Chichester,  and  were  then  possessed  of  the  said  railway,  gates  opened 
and  were  then  also  possessed  of  divers  carriages  and  loco-  and  there 
motive  engines  then  used  by  them  for  the  pur[)ose  of  carry-  ^yel  nt^ 
ing  passengers  and  goods  along  the  said  railway,  for  reward  ^  t^  line 
to  the  defendants ;  and  the  said  railway  crossed  a  certain  ^'^'^i*^^°mu 
highway  on  a  level  at  a  place  near  to  a  certain  station  of  plaintifi;  a 

•'  *  rctum-ticket 

the  defendants  used  by  them  for  such  passengers  as  afore-  holder,  while 

said,  called  the  Portslade  station,  and  to  which  station  there  Une  at  this 

was  an  approach  from  the  said  highway  across  the  said  the^>assenger 

railway,   used   by  such   passengers  as   aforesaid  with  the  kju^'tvan 

knowledge  and  leave  of  the  defendants,  and  the  defendants  ^^g^^^' 

and  the  said  railway  were  then  subject  to  the  provisions  t}»«  time  of 

■^  "^  '  ^  the  accident 

relating  to  railways  crossing  highways  on  a  level,  contained  one  of  the 

swing  gates 
was  partially 
open  and  there  was  no  gatekeeper. — Held,  that  this  circumstance  (which  was  in  contravention 
of  the  proTiaions  by  statute  and  by  the  defendant's  rules  for  the  protection  of  cairiaffe  traffic 
iloDg  me  rwid)  constituted  an  inritation  to  the  plaintiff  to  cross  the  line,  and  eviaence  for 
the  jury  of  til*  defendants'  negligence. 
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1865.        in  ^  referred  to  by  the  said  Act  and  the  Acts  iDCorporated 

^Ip''^^       therewith.     And  the  defendants,  by  their  servants,  then  so 

V,  negligently,  and  unskilfully,  managed  the  said  railway  and 

Lou  DON,  / 

Briobtov  certain  gates,  erected  by  the  defendants,  as  required  by 
South  Coait  ^he  said  statutes,  on  the  said  highway  where  the  same  was 
^'  so  crossed  by  the  said  railway  and  so  neglected  their  duty 
in  respect  thereof,  and  omitted  and  failed  to  provide  a 
proper  and  safe  access  to  the  said  station  from  the 
said  highway  for  such  passengers  as  aforesaid,  and  so 
negligently  and  unskilfully  drove  and  managed  a  loco- 
motive engine  and  divers  carriages  attached  thereto  upon 
and  along  the  said  railway  at  the  said  place  where  the 
same  so  crossed  the  said  railway,  and  so  drove  the  said 
engines  and  carriages  there  without  giving  any  notice  or 
signal  of  the  approach  thereof,  that  therefore,  and  in  the 
lifetime  of  the  said  John  Stapley,  and  whilst  he  was  law- 
fully on  his  way  from  the  said  highway  at  the  last  men- 
tioned place  through  the  said  gates  and  across  the  said 
railway  to  the  said  station  for  the  purpose  of  becoming  a 
passenger  to  be  carried  by  the  defendants  on  the  said  rail- 
way, and  whibt  he  was  lawfully  on  the  said  railway,  the 
last  mentioned  engine  and  carriages  were  driven  and  struck 
against  the  said  John  Stapley,  and  he  was  thereby  wounded 
and  injured,  and  by  reason  of  the  wounds  and  injuries 
thereby  occasioned  to  him  as  aforesaid,  the  said  John 
Stapley,  afterwards,  and  within  twelve  calendar  months 
next  before  this  suit,  died,  &c. 

Fleas: — First:  not  guilty.  Second :  a  denial  that  John 
Stapley  was  lawfully  on  the  said  railway  as  alleged. — Issues 
thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  Sit- 
tings after  Trinity  Term,  1865,  the  following  facts  appeared : 
— Portslade  is  a  station  between  Brighton  and  Worthing 
on  the  defendants'  line  of  railway,  three  or  four  miles  from 
Brighton.    Between  Brighton  and  Fortslade  the  line  has 
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a  slight  incline  from  Brii^hton.  On  the  day  of  the  accident, 
John  Stapley,  the  deceased,  having  come  from  Worthing 
to  Portslade  with  a  return  ticket,  as  he  was  frequently  in 
the  habit  of  doing,  was  on  his  way  to  the  Portslade  station 
to  meet  a  train  back  to  Worthing.  Stapley  was  on  foot,  SouTu'coAtr 
and  the  road  along  which  he  walked  (which  is  a  public  ^^^''^^  ^^- 
carriage  and  footway)  crosses  the  defendants'  line  at  the 
Portslade  station  upon  the  level,  passing  within  about  a 
yard  of  the  passengers'  platform.  The  station  for  passen- 
gers, as  well  as  the  platform,  is  on  the  south  side  of  the 
line ;  consequently,  Stapley,  coming  from  the  north  side, 
had  to  cross  over.  On  each  side  of  the  line  where  the 
road  crosses  it  as  above  mentioned  there  are  swing  gates, 
and  also  irtwivel  gate  or  turnstile  for  foot  passengers.  The 
swing  gates  open  in  the  middle  both  wajs.  Ordinarily 
they  stand  shut  across  the  road,  leaving  the  line  clear ;  but 
IK  ben  for  the  passage  of  traffic  along  the  road  they  require 
opening,  the  practice  is  to  open  them  across  the  line,  which 
is  thereby  closed  (a).     The  swivel  gates  (which  only  admit 


(a)  The  8  &  9  Vict.  c.  20, 
I.  47,  enacts,  **If  the  railway 
cross  anj  turnpike  road  or  pub- 
lic carriage  road  on  a  level, 
the  Companj  shall  erect  and  at 
aH  times  maintain  good  and 
fofficient  gates  across  such  road, 
on  each  side  of  the  railway  where 
the  same  shall  communicate  there* 
with,  and  shall  employ  proper 
persons  to  open  and  shut  such 
gates;  and  such  gates  shall  be 
kept  constantly  closed  across  such 
road  on  both  sides  of  the  railway, 
except  during  the  time  when 
horses,  cattle,  carts,  or  carriages 
pstsing  along  the  same  shall  have 
to  cross  such  railway;  and  such 
giUes  shall  be  of  such  dimensions 
sod  io  coDstmcted  as  when  closed 
to  fenee  in  the  railway,  and  pre- 


vent cattle  or  horses  passing  along 
the  road  from  entering  upon  the 
railway ;  and  the  person  entrusted 
with  the  care  of  such  gates  shall 
cause  the  same  to  be  closed  as 
soon  as  such  horses,  &c.,  shall 
have  passed  through  the  same 
under  a  penalty  of  40t.  for  every 
default  therein.** 

Among  the  rules  and  regula- 
tions which  the  defendants  issue 
for  observance  by  their  servants 
are  the  following  with  respect  to 
level  crossings. 

219.  Unless  a  written  order  is 
given  to  the  contrary,  the  gates 
must  be  kept  shut  across  the 
carriage  road,  except  when  re* 
quired  to  be  opened  to  permit  of 
the  railway  being  crossed. 

220.  Whenever  it  is  required 
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1865.  ^^^  passage  of  foot  passengers)  are  never  fastened.  Express 
trains  from  Brighton  do  not  stop  at  Portslade.  An  express 
is  due  to  pass  Portslade  a  few  minutes  before  the  stopping 
train  which  Stapley  was  on  his  way  to  meet,  and  this 
South'coast  cypress  was  four  minutes  overdue  when  Stapley  reached 
the  railway,  the  stopping  train  being  not  yet  due.  No 
servant  of  the  Company  was  at  the  gates  or  on  the  platform, 
so  that  Stapley  was  not  seen  when  he  commenced  crossing 
the  line.  When  first  seen  he  was  crossing  in  a  transverse 
direction  (as  was  the  constant  practice  among  railway  pas* 
sengers)  from  the  gates  on  the  north  side  to  the  platform 
on  the  south  side ;  but  whether  he  had  got  upon  the  line 
by  passing  through  the  swivel  gate  or  the  swing  gates  did  not 
appear.  One  of  the  swing  gates  on  the  north  side  vtHs  partially 
open  into  the  road.  Half  an  hour  before  it  had  been  seen 
closed.  The  gates  on  the  south  side  were  closed,  thongh 
not  fastened.  A  |K>rter,  who  came  on  the  platform  while 
Stapley  was  in  the  act  of  crossing,  saw  the  express  train 
coming  up  from  Brighton  and  described  Stapley  as  walking 
slowly  across  the  railway  with  his  head  down.  The  porter 
shouted,  but  Stapley,  who  was  partially  deaf,  walked  on 
without  apparently  hearing,  and  was  struck  by  the  buffer 
of  the  engine,  and  killed  when  close  to  the  platform.  The 
driver  of  the  express,  when  he  saw  Stapley,  whisded,  but 


to  cross  the  railway  the  gateman 
must,  before  opening  the  gates, 
satisfy  himself  that  no  train  or 
engine  is  due,  or  in  sight;  he 
must  then  shew  bis  stop  signals, 
which  must  be  exhibited  until 
the  way  is  clear. 

The  2  &  3  Vict.  c.  45,  s.  1,  also 
enacts : — **  That,  wherever  a  rail- 
road crosses  or  shall  hereafter 
cross  any  turnpike  road,  or  any 
highway  or  statute  labour  road 
for  carts  or  carriages,  the  pro- 
prietors   or    dhrectors    of    th« 


Ck>mpany  of  proprietors  of  the 
said  railroad  shall  make  and 
maintain  good  and  sufficient  gates 
across  each  end  of  such  turnpike 
or  other  road  at  each  of  the  said 
crossings,  and  shall  employ  good 
and  proper  persons  to  open  and 
shut  such  gates,  so  that  the  per- 
sons, carts  or  carriages  passing 
along  such  turnpike  or  highway 
shall  not  be  exposed  to  any  dan- 
ger or  damage  by  the  passing  of 
any  carriages  or  engines  along 
the  said  railroad,  kc. 
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at  that  time  the  accident  was  inevitable.  The  excuse  giren 
for  not  whistliDg  on  approaching  the  station  was  that,  when 
iignals  can  be  clearly  seen  from  a  distance,  as  at  Portslade,  v. 

it  is  not  the  practice  to  whistle.     The  signals  were  stated     Baiohto'v 
to  be  right  for  passing  the  station.     From  the  Portslade   soctb  Coast 


BUtion  a  train  coming  from  Brighton  is^visible  at  600  yards'  ^*^^^^^  ^• 
distance^  at  which  point  there  b  a  bridge  intercepting  the 
new  beyond  Shortly  before  the  accident  one  of  the 
defendants' servants  had  been  killed  at  Portslade,  and  it 
was  aoggested  by  the  pUuntiff's  counsel  that  the  reason 
there  was  no  gatekeeper  was  that  at  the  time  of  the  acci- 
dent the  staff  at  the  station  was  incomplete.  An  additional 
servant  had  been  employed  since  the  accident  It  was 
fiirther  shewn  that  the  station  master  was  away  on  leave, 
but  m  '^relieving  station  clerk"  (whose  regular  duty  is  to 
sapplj  the  place  of  any  station  master  away  on  leave)  was 
acting  in  his  place. 

The  learned  Judge  left  to  the  jury  the  question  whether 
the  accident  resulted  from  any  want  of  due  precaution  on 
the  defendants*  part,  or  from  the  carelessness  of  the  de- 
ceased, and  the  jury  found  for  the  plaintifis. 

Bavill,  on  a  fcMrmer  day  in  this  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds  that  the  verdict  was  against 
the  weight  of  evidence ;  and  that  the  deceased  had,  by  his 
own  want  of  care,  contributed  to  the  accident;  also  on  the 
ground  of  misdirection  in  this,  that  the  learned  Judge  ought 
to  have  directed  a  verdict  for  the  defendants ;  against  which 

Manisty,  Oarth  and  M.  GriffUks  shewed  cause. — Con- 
ceding, for  the  purpose  of  argument,  that  the  statutory  pro* 
vidons  as  to  level  crossings  do  not  relate  to  the  protection 
of  persons  on  foot,  still  the  facts  of  this  case  disclose  evidence 
of  negligence  on  the  part  of  the  railway  Company.  It  is 
true  that  in  the  earlier  cases  it  has  been  said  that,  in  autho- 

VOL.  IV.— «.  ^  a  u 
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1865.  rizing  the  use  of  locomotive  engines,  the  legislature  has 

^^"^Tr'  sanctioned  the  use  of  a  dangerous  instruoient :  Rex  ?• 

»•  '  Pease  (a);  but  that  proposition  has  since  been  qualified. 

Brighton  Later  cases  establish  that,  in  the  use  of  that  instrument 

AND 

SouTu  Coast   the   railway    Company  is  bound  to  adopt  all  practicable 

Railway  Co.  t  1 1.  i    .       i.  •         . 

means   to  protect  the  public,  and  in  this  respect  is  not 

relieved  from  its  common  law  liability.  Vaughan  v.  The 
Taff  Vale  Railway  Company  {b)  asserts  that  principle. 
Although  the  decision  of  the  Court  below  was  there  re- 
versed, that  was  because  the  case  on  appeal  shewed  the 
defendants  had  taken  all  practicable  precautions  which 
science  could  suggest  to  avert  mischief.  Under  circum- 
stances like  the  present  the  sufficiency  of  the  precautions 
is  for  the  jury  to  determine :  Bilbee  v.  Tlie  London^  Brighr 
ton  and  South  Coast  Railway  Company  (c).  In  Marfell  v. 
The  South  Wales  Railway  Company  {d)  the  defendants, 
though  not  under  any  statutory  obligation,  were  held  res- 
ponsible for  negligence  in  leaving  open  certain  gates  con- 
necting their  line  with  a  tramway,  which  also  belonged  to 
them,  at  the  suit  of  persons  using  the  tramway  for  hire  by 
the  defendants*  license.  The  invitation  to  use  the  defend- 
ants* tramway  in  that  case  cannot  be  distinguished  from 
the  invitation  here  to  use  the  station.  If  affirmative  evi. 
dence  of  negligence  be  necessary  it  is  here  shewn.  But  it 
is  not  necessary  in  many  cases :  Byrne  v.  Boadle  (e\  Scott 
V.  The  London  Dock  Company  (/).  The  negligence  in 
this  case  consisted  in  the  absence  of  all  precautions  rather 
than  in  any  one  specific  omission.  The  damage  flowing 
directly  firom  the  omission  of  a  duty  imposed  by  statute, 
the  defendants  are  responsible  for  it,  whatever  the  purpose 
might  be  for  which  the  duty  was  imposed. — [They  also 
contended  that  the  verdict  was  not  against  evidence.] 

(a)  4  B.  &  Ad.  30.  (d)  8  C.  B.  N.  S.  625. 

(6)  «  H.  &  N.  679.  (e)  2  H.  &  C.  722. 

i/f)  IS  C.  B.  N.  S.  584.  (/)  9  H.  &  C.  596. 
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Bavilly  Garth  and  Hannen^  in  support  of  the  rule. — The        1865. 
dutj  which,  by  statute,  is  imposed  on  the  defendants  as  to      ^-^^^-^ 

•^  '      ^  '  "^^  ^  8TAFL1T 

gates  and  gatemen  at  level  crossings  has  no  relation  to  foot  *• 

passengers,     root  passengers,  therefore,  can-  maintain  no     bbiohtov 
action  founded  on  the  neglect  of  that  duty.     It  is  said,   gorra  Coas-* 
however,  with  truth,  that  a  duty  is  imposed  on  the  defend-  B.iii.wat  Co. 
aots  at  common  law  to  use  doe  care,  but  of  the  neglect  of 
that  duty  there  was  in  this  case  no  evidence.     The  main 
aignment  has  been  that  an  invitation  was  held  out  to  the 
deceased  by  which  he  was  induced  to  cross  the  line.     But 
the  circumstance  that  one  of  the  gates  was  partially  oprn, 
not  across  the  line,  but  into  the  road  so  that  the  line  was 
dear,  conld  constitute  no  such  invitation.     In  Wilkinson  v. 
Forrie  (a)  stronger  facts  were  held  no  evidence  of  invita- 
tion.    Here  it  was  the  duty  of  the  deceased  being  in  a 
dangerous  place  to  be  on  the  look  out  for  danger.    As 
regards  the  management  of  the  express  train,  to  fix  the 
defendants  with  negligence  in  that  respect  affirmative  proof 
of  negligence  should  have  been  adduced :  Cotton  v.  Wood  {b) 
^[They  also  contended  that  the  verdict  was  against  evi- 
dence,  and  that  the  deceased  by  his  own  want  of  care  had 
contributed  to  the  accident.] 

Cur.  adv.  vult. 

Channbll,  B.,  now  said. — The  judgment  which  I  am 
about  to  deliver  is  that  of  my  brother  Pigott  and  myself. 

This  action  was  tried  before  the  Lord  Chief  Baron,  when 
the  jury  found  a  verdict  for  the  plaintiffs.  Early  in  the  pre- 
sent Term  an  application  was  made  for  a  new  trial  on  the 
ground,  first,  that  the  verdict  was  against  the  weight  of  evi- 
dence ;  secondly,  that  the  deceased,  by  his  own  negligence, 
had  contributed  to  the  accident ;  and,  thirdly,  that  there  was 
no  evidence  for  the  jury  of  negligence  on  the  part  of  the 
(•)  1  B.  ft  C.  6S3.  ih)  8  C.  B.  N.  8.  568. 

H  2 


100  EXCHBOCBR  RBP0BT8. 

1865«       defendants.     The  rule  was  argued  before  the  Lord  Chief 

^JT*"^^      Baron,  my  brother  PigoU  and  myself.    When  the  argument 

^    ^  was  concluded  we  took  time  to  consider  our  judgment, 

IiOiiDO]r»  ^  ... 

BaioBTov     there  being  another  case  (a)  pending  somewhat  similar  in 
fiouTB  GoAm  its  circumstances. 

My  brother  PigcU  and  myself  are  of  opinion  that  the 
rule  should  be  dischaiged.  With  respect  to  the  two  first 
grounds  we  do  not  consider  that  the  verdict  was  against  the 
weight  of  evidence^  or  that  the  deceased  was  guilty  of 
such  contributory  negligence  as  to  disentitle  the  plaintifls 
to  recover. 

But  it  was  argued  that  there  was  no  evidence  for  the 
jury  of  negligence  on  the  part  of  the  defendants,  and  that 
the  Lord  Chief  Baron  ought  to  have  withdrawn^  the  case 
from  their  consideration.  The  deceased  was  knocked  down 
and  killed  by  an  express  train  at  the  Fortslade  station  of 
the  defendants'  railway ;  and  the  station  was  at  a  point 
which  intersected  a  public  carriage  way  and  a  public  foot- 
way. On  each  side  of  the  carriage  way  there  were  swing 
gates,  which  were  not  kept  fastened.  Besides  the  gates 
Ibr  carriage  traflBc  there  was  a  swivel-gate,  or  tiumstile,  for 
foot  passengers  to  pass  through  when  the  carriage  gates 
were  shut  The  express  train  was  four  minutes  after  its 
time,  and  the  deceased,  when  he  was  knocked  down,  was 
crossing  the  railway  somewhat  in  a  transverse  direction 
towards  the  platform  of  the  station.  It  was  contended 
that  the  deceased,  especially  as  he  was  deaf,  should  have 
taken  care  to  ascertain  whether  a  train  was  approaching, 
and  should  have  crossed  the  railway  in  a  straight  line,  and 
that  if  he  had  done  so,  the  accident  would  not  have  oc- 
curred. But,  as  I  before  stated,  we  think  that  the  verdict 
ought  not  to  be  disturbed  on  the  ground  of  contributory 
negligence  on  the  part  of  the  deceased. 

(a)  SiMey  v.  Tht  Louden  and  North  Westsm  Raihcag  Company^ 
caUe^  p.  83. 
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At  the  time  of  the  accident  one  of  the  carriage  gates  was 
open,  whidi  aboat  half  an  hour  before  the  accident  took      g^j^p^^^ 
place  was  shut     It  did  not  appear  who  opened  it,  nor  •• 

whether  the  deceased  came  upon  the  railway  through  the  Brightos 
carriage  gate  or  the  turnstile*  The  219th  and  220th  rules  Sovth  Coa«f 
of  the  Company  provide  that  the  gates  across  the  carriage 
road  shall  be  kept  shut,  ex^pt  when  required  to  be  opened, 
to  permit  the  railway  to  be  crossed,  and  that  the  gateman, 
b^re  opening  them,  shall  satisfy  himself  that  no  train  or 
engine  is  due  or  in  sight  But  it  was  argued  that,  what* 
ever  obligation  the  rules  imposed  on  the  Company  was  for 
the  protection  of  persons  crossing  the  railway  with  carriages 
or  cattle,  and  had  no  application  to  foot  passengers.  In 
this  case  the  gate  was  open,  no  gateman  was  present,  and 
the  train  was  overdue.  There  is  no  doubt  that  a  carriage 
passenger  would  have  had  a  right  to  complain  of  that  as 
negligence,  and  we  think  that  it  held  out  an  implied  invi- 
tation to  foot  passengers  to  cross  the  line;  and  that  it 
amounts  to  negligence  for  which  the  Company  are  liable. 

We  think  the  principle  of  this  case  is  the  same  as  in  the 
case  of  Bilbee  v.  The  London,  Brighton  and  South  Coast 
Railway  Company  (a)..  We  adopt  the  opinion  there  ex- 
pressed by  Erie,  C.  J.,  that  it  is  the  duty  of  the  Courts  not 
to  impose  upon  railway  Companies  burthens  larger  than  the 
legislature  has  intended  that  they  should  bear ;  and  we  do 
not  mean  to  lay  it  down  as  a  rule  that  they  are  bound  to 
place  guards  at  every  footway ;  but  at  the  same  time,  although 
they  may  in  certain  cases  be  authorized  to  cross  a  carriage 
way  or  footway  on  the  level,  the  legislature  has  not  exempted 
them  from  the  common  law  obligation  of  using  due  and 
ordinary  care  in  the  conduct  and  management  of  their  rail- 
way, so  as  to  prevent  accidents  to  persons  crossing  it     We 

(a)  18  C.  B.  N.  S.  584. 
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1865.      '  ai«  of  opinion  that  the  evidence  was  properly  submitted  to 
^^^^      the  jury,  and  that  there  is  no  ground  for  a  new  trial. 

Bbigbton         Pollock,  C.  B. — I  entirely  concur  with  the  judgment 
.  South  Ckun  delivered  by  my  brother  Channell     I  thought  at  the  trial 

that  I  could  not  withdraw  from  the  jury  the  negligence  of 
the  (Company  with  reference  to  opening  and  shutting  the 
gates  of  the  carriage  way.  It  seemed  to  be  admitted  that 
if  this  had  been  the  case  of  a  carriage  passenger,  the  Com- 
,pany  would  have  been  liable ;  but  it  was  contended  that 
because  the  deceased  was  a  foot  passenger  he  had  no  right 
to  avail  himself  of  the  gate  for  carriage  passengers.  But 
there  ought  to  have  been  a  man  at  the  gate,  and  there  was 
not.  llie  reason  given  at  the  trial  was  that  a  man  had 
not  been  appointed  specially  for  that  purpose,  and  in  the 
absence  of  the  station  master  the  same  person  performed 
the  office  of  station  master  and  gateman.  The  deceased 
coming  to  the  spot,  looking  around  him,  and  seeing  no 
man  attending  the  gate,  would  naturally  conclude  that  no 
train  was  expected  It  is  said  that  the  deceased  ought, 
nevertheless,  to  have  taken  care  to  ascertain  that  no  train 
was  approaching,  but  when  circumstances  existed  which 
amounted  to  a  declaration  by  the  Company  that  no  train 
was  expected,  it  cannot  be  said  that  there  was  not  negli- 
gence on  the  part  of  the  Company  which  may  have  de* 
ceived  the  deceased,  and  induced  him  to  cross  the  line. 
The  rule  will,  therefore  be  discharged,  and  I  own  that  I 
am  not  dissatisfied  with  the  result  at  which  the  Court  has 
arrived. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 
[^Appeal from  tfie  Court  of  Exchequer.) 


1865. 


RoBBBTB  and  Another  v.  Rose.  Wor.SO. 


T 


HIS  was  an  appeal  by  the  plaintifis  against  the  decision  A  person,  in ^ 

«  ,  Abating  a  nni* 

of  the  Court  of  Exchequer  in  making  absolute  a  rule  ob-  sanoe  to  his 

taioed  by  the  defendant  to  enter  a  nonsuit ;  and  in  dis-  fus^w 

cbai|{ing  a  rule  obtained  by  the  plaintiflFs  to  enter  a  verdict  ^^ Siemo' 

for  them  on  the  third  issue.     The  pleadings  and  facts  fully  ^^^^^ 

appear  in  the  report  of  the  case  in  the  Court  below  :  3  H.  ^^^  ^^}J  ^ 

•^  far  as  IS  neces- 

&  C.  162.  fuay  to  abate 

the  nuisance. 
It  is  the 

MelKsh  {Matthews  with  him)  argued  for  the  plaititifis  (a),  son,  who 
-^First,  the  allegation  in  the  replication  to  the  second  plea  ^^  j^?l^ 
to  the  new  assignment,  that  the  water  might  have  been  abated  nni- 
iawfully  obstructed  lower  down  the  watercourse  in  the  land  -J^^Tthe  way 

least  ix^jurions 
to  the  owner  of  the  land  entered. 

Where  there  is  an  alternative  way  of  abating  a  nuisance,  which  involves  an  interference 
vith  the  property  of  an  innocent  persou,  or  a  wrongdoer,  the  interference  must  be  with 
thenrqperty  of  the  wronedoer. 

The  plaintiffis,  by  parol  licence  from  L.  and  the  defendant,  constructed  a  watercourse, 
throng  which  the  water  flowed  from  their  collieiy  across  the  land  of  L.  and  of  the  defend- 
ant into  a  canal.  The  defendant  revoked  his  license  and  entered  upon  the  land  of  L.  and 
obstructed  the  watercourse,  whereby  the  plaintiffs'  mines  were  flooded.  If  the  obstruction 
had  been  made  lower  down  on  the  defendant's  land,  there  would  have  been  less  damage 
sUogether,  and  none  to  the  plaintiffi  but  some  damage  to  L.  The  damage  to  L.  might  have 
been  obviated  at  triflijig  expense  by  mechanical  arrangements,  but  L.*s  assent  to  such 
amogements  was  never  asked. — Heid^  in  the  Exchequer  Chamber  (affirming  the  judgment 
of  the  Court  of  Exchequer)  that  the  watercourse  was  obstructed  in  a  reasonable  way,  since 
the  other  mode  would  have  caused  damage  to  an  innocent  third  party. 

(a)    Before  Blackbum^  J.,  Mellor^  J.,  Montague  Smith  J^  and 
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1865.  occupied  by  Lowe,  was  proved.  If  a  person  can  abate  a 
nuisance  by  some  act  on  his  own  land,  he  is  not  justified 
in  entering  on  his  neighbour's  land.  [Blackburn,  J. — The 
inevitable  consequence  of  the  defendant  stopping  the  water 
lower  down  would  have  been  to  flood  Lowe's  land.]  Lowe 
could  not  have  maintained  an  action  for  the  stoppage,  for  he 
had  no  right  to  a  watercourse  over  the  defendant's  land. 
In  an  action  upon  the  case  for  a  nuisance  the  plaintiff 
must  shew  himself  entitled  to  the  thing  to  which  the 
nuisance  was  done  at  the  time  of  the  nuisance :  as  in  an 
action  upon  the  case  for  diverting  hb  watercourse  to  hb 
mill,  he  must  shew  that  he  was  seised  of  the  mill  at  the 
time:  R.  Cro.  EL  751,  Com.  Dig.  Action  upon  the  Case 
for  a  Nuisance  (E.  l.)«  As  the  defendant  might  have 
lawfully  obstructed  the  water  upon  his  own  land  he 
was  not  justified  in  causing  damage  to  the  plaintiff 
by  stopping  it  higher  up  on  the  land  of  Lowe.  [Black' 
bum,  J. — Could  the  defendant  justify  the  doing  mischief 
to  Lowe's  property  without  shewing  that  he  was  a  party 
to  the  nuisance  ?]  A  person  has  no  right  to  enter 
upon  the  land  of  another  to  abate  a  nuisance  unless 
it  is  absolutely  necessary.  [Lush,  J.  —  Suppose  there 
were  two  spots  upon  the  defendant's  land  at  which  he 
might  have  stopped  the  water,  would  he  be  bound  to  do 
it  ut  the  one  rather  than  the  other?]  He  would  be 
bound  to  do  it  where  it  would  be  least  injurious  to  the 
plaintiffs*  As  Lowe  had  no  right  to  have  the  water 
flow  through  the  defendants'  land,  what  action  could  he 
maintain  against  the  defendant  for  stopping  it  ?  [Black' 
burn,  J. — Why  not  trespass  for  fiooduig  his  land?]  The 
remedy,  if  any,  would  be  against  the  plaintiff,  who  first 
caused  the  water  to  flow :  Scott  v.  Shepherd  (a).     Perhaps 

(a)  2  W.  Black.  892. 
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the  defendant  would  not  have  been  jnstified  in  stopping 
the  water  on  his  land  without  giving  notice  to  Lowe« 
[Blacibum,  J. — If  he  had  done  so,  no  doubt  Lowe  would 
have  revoked  his  license,  and  stopped  the  water  from 
coming  on  his  land,  so  that  the  same  result  would  have 
fi)Uowed.]  The  authorities  are  collected  in  Gale  on  Ease- 
ments^ p.  520,  3rd  ed,  and  there  is  no  instance  of  an 
abatement  of  a  nuisance  bj  the  act  of  the  party  aggrieved, 
except  upon  his  own  land  or  upon  the  land  of  the  person 
who  caused  the  nuisance. 

Secondly,  the  learned  Judge  was  wrong  in  directing  a 
ferdict  for  the  defendant  on  the  third  plea  to  the  second 
counL  It  was  a  material  part  of  the  issue  on  that  plea, 
whether  the  plaintifis  had  the  license  of  the  occupier  to 
have  the  water  flow  over  the  land  on  which  the  defendant 
obstructed  it.  The  plaintiff  had  such  a  license,  and  it  was 
never  revoked.  The  defendant's  revocation  only  applied 
to  the  land  lower  down. 

Gray  (with  whom  was  Macnamara)  appeared  for  the 
defendant,  but  was  not  called  upon  to  argue. 

Blackbubn,  J. — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  affirmed.  On  one  point, 
however,  my  brother  Montague  Smith  entertains  some 
doubt 

We  all  agree  that  a  person  may  justify  an  inter* 
ference  with  the  property  of  another  for  the  purpose 
of  abating  a  nuisance,  if  that  person  is  the  wrongdoer, 
but  only  so  far  as  his  interference  is  necessary  to 
abate  the  nuisance.  We  also  agree  that  it  is  the  duty  of 
a  person  who  enters  upon  the  land  of  another  in  aba- 
ting a  nuisance,  to  do  it  in  the  way  least  injurious  to  the 
owner  of  the  laud.     We  also  agree  that  where  there  b  an 
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alternative  way  of  abating  a  nuisance,  if  one  way  would 
cause  injury  to  the  property  of  an  innocent  third  party 
or  to  the  public,  that  cannot  be  justified,  although  the 
nuisance  may  be  abated  by  interference  with  the  property 
of  the  wrongdoer.  Therefore,  where  the  alternative  way 
involves  an  interference  either  with  the  property  of  an 
innocent  person  or  the  wrongdoer,  the  interference  must  be 
with  the  property  of  the  wrongdoer. 

Applying  those  principles  to  the  present  case,  it  appears 
that  a  license  was  originally  given  to  the  plaintiffs  by  the 
defendant's  lessor  and  Lowe  to  make  and  use  a  watercourse 
which  flowed  across  Lowe's  land,  and  then  across  the 
defendant's  into  a  canal.  The  effect  of  this  was  that  there 
was  a  revocable  license,  which  was  to  remain  in  force  so 
long  only  as  Lowe  permitted  the  water  to  flow  across  his 
land,  and  the  defendant  also  authorized  it  to  flow  across 
his  land.  When  the  defendant  revoked  the  license  and 
said  that  the  water  should  no  longer  flow  across  his  land, 
the  plaintiffs,  having  notice  of  the  revocation,  were  wrong- 
doers in  continuing  to  pump  the  water  into  the  watercourse 
on  Lowe*s  land ;  for  he  had  authorized  the  plaintiffs  to  use 
that  watercourse  so  long  only  as  the  water  would  flow 
through  it  into  the  watercourse  on  the  defendant's  land. 
If  the  defendant  had  come  to  Lowe  and  said,  *^  I  will  no 
longer  allow  the  water  to  flow  on  to  my  land ;  you  must 
revoke  yonr  license,"  Lowe  would,  no  doubt,  have  said  to 
the  plaintiffs,  **  Stop  the  water  coming  on  my  land,  unless 
you  can  make  some  arrangement  by  which  it  may  be  car- 
ried away."  It  is  clear  that  after  that  the  plaintiffs  would 
have  had  no  right  to  complain  if  Lowe  had  stopped  the 
water  from  coming  on  his  land ;  and  if  he  had  done  so, 
the  very  mischief  would  have  ensued  of  which  the  plain- 
tiffs now  complain,  the  only  difference  being  that  it  would 
have  been  caused  by  Lowe  instead  of  the  defendant. 
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Now,  could  the  defendant  have  lawfully  put  a  dam  and        1865. 

obstructed  the  water  on  his  own  land  at  the  place  I  (a)  when 

the  inevitable  consequence  woiild  be  to  flood  Lowe's  land  ? 

That  would  have  been  a  wrong  to  Lowe,  and  his  cause  of 

complaint  would  have  been,  not  that  the  defendant  ob* 

structed  the  watercourse  upon  his  own  land  (which  he  had 

aright  to  do),  but  that,  without  justification,  he  caused  the 

water  to  flood  Lowe's  land.     That  would  have   been  a 

trespass.     Therefore,  if  the  defendant  had   stopped  the 

water  in  the  way  in  which  the  plaintiSs  say  that  he  ought 

to  have  stopped  it,  he  would  have  done  a  wrong  to  Lowe, 

an  innocent  third  person.     That  being  so,  in  estimating 

what  was  a  reasonable  way  of  abating  the  nuisance,  we 

must  look  at  the  mischief  actually  done  to  the  wrongdoer's 

property,  and  at  the  same  time  consider  the  mischief  which 

would  have  been  done  to  the  property  of  an  innocent  third 

person,  if  the  water  had  been  stopped  in  any  other  way ; 

and  it  certainly  seems  that  the  fair  and  reasonable  way  was 

^  8top  it  without  doing  injury  to  an  innocent  person. 

But  then  the  defendant,  in   stopping  the  water  at  the 
point  A  (a)  necessarily  committed  a  trespass  against  Lowe 
bj  crossing  his  land ;  and  my  brother  Montague  Smith  enter- 
tained some  doubt  whether,  as  in  either  way  of  stopping 
the  water  some  wrong  would  be  done  to  Lowe,  that  did 
Hot  raise  a  question  for  the  jury,  and  afford  ground  for  a 
new  trial.     The  majority  of  the  Court  however  think  as  to 
this  point,  which  was  not  raised  at  the  trial,  that  though 
(he  relative  amount  of  these  two  wrongs   might  raise  a 
qiiesfion  for  the  jury,  the  slightness  of  the  one  wrong, 
coupled  with  the  fact  that  Lowe  made  no  complaint,  brings 
the  case  within  the  rule  that  a  nonsuit  shall  not  be  dis- 
turbed because  there  may  have  been  a  scintilla  of  evidence 
for  the  jury,  which  if  it  had  been  left  tu  them  would  not 
have  warranted  a  verdict  for  the  plaintiff. 

(o)  See  the  plan,  3  H.  &  C.  162. 
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ISQ6.  MsLLOB,  J,y  and  Lush,  J.,  concurred. 


Montague  Smith,  J. — ^I  agree  with  the  principles  of. 
the  decision  pronounced  by  my  brother  Blackburn.     My 
only  doubt  was^  whether  it  was  not  a  question  for  the  jury, 
upon  the  evidence,  whether  the  defendant  had  stopped  the 
water  in  a  way  which  was  least  injurious  to  I^we.     If  the 
defendant  could  have  entered  upon  Lowe*s  land  without  com- 
mitting a  trespass,  or  if  he  could  have  stopped  the  water  at 
the  point  I  (a)  without  flooding  Lowe's  land  and  subjecting 
himself  to  an  action  at  his  suit,  I  should  have  thought  that 
he  would  have  been  liable  to  the  plaintiffs,  because,  having 
two  courses  open  to  him,  he  adopted  that  which  did  the 
most  injury  to  them.     But  it  appears  by  the  evidence  that 
the  defendant  could  not  have   stopped  the  water  at  the 
point  I  without  flooding  Lowe's  land ;  and  if  that  fact  had 
stood  alone,  no  doubt  the  nonsuit  would  have  been  right 
But  it  also  appears  that,  by  stopping  the  water  at  the  point 
A.  {a\  the  defendant  committed  a  wrong  against  Lowe^ 
and  subjected  himself  to  an  action  at  his  suit   Then  comes 
the  question  whether  greater  mischief  was  done  to  Lowe 
by  stopping  the  water  at  the  point  A  than  would  have 
been  done  to  him  if  it  had  been  stopped  at  point  L     That 
seemed  to  me  a  question  for  the  jury.     But  upon  the  facts^ 
I  think  that  the  jury  were  not  warranted  in  coming  to  the 
conclusion  which  they  did.      I  do  not  dissent  from  the 
view  taken  by  the  other  members  of  the  Court,  and  only 
express  a  doubt  whether  there  was  not  some  evidence  for 
the  jury.     However,  upon  the  whole  I  think  that  substan* 
tial  justice  has  been  done,  and  that  the  judgment  of  the 
Court  below  should  be  affirmed. 

Judgment  affirmed. 

(a)  See  the  plan,  3  U.  &  C.  162. 
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1865. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Whittakbb  and  Another  v.  Lowe.  Nov.  20, 

1  HIS  was  an  appeal  from  the  decision  of  the  Court  of  In  estimating 

v    1  •         .  •  1  1.  ^®  requisite 

Exchequer  in  discharging  a  rule  to  enter  a  verdict  for  the  majority  in 

plaintiffs,  pursuant  to  leave  reserved  at  the  trial  (a).  senting  ere- 

The  cause  was  tried,  before  Mellor,  J.,  at  the  Manchester  ^^e  192nd  " 

Spring  Assizes,  1865,  when  it  appeared  that  the  action  was  *^^Banif- 

brooght  to  recover  the  sum  of  346/.  19s.,  the  balance  due  Hf^^^}* 

from  the  defendant  to  the  plaintiffs  for  work  done  by  them  w^curities  held 

*  "by  them  must 

>S  millwrights.  bo  taken  into 

account. 
The  only  defence  relied  upon  by  the  defendant  was, 

that  after  action  brought  a  deed  of  arrangement,  under  the 

192od  section  of  the   Bankruptcy  Act,   1861,  had  been 

^tered  into  between  the  defendant  and  his  creditors. 
This  deed  was  not  executed  or  assented  to  by  the  plain- 

tifi,'  and  the  sole  question  was,  whether  it  was  executed 
or  assented  to  in  writing  by  a  majority  in  number  represent- 
ing three-fourths  in  value  of  the  defendant's  creditors. 

It  was  proved  that  if,  in  estimating  the  vahie  of  the  debts 
of  the  creditors  who  executed  or  assented  to  the  deed,  the 
value  of  the  securities  held  by  them  ought  to  be  deducted, 
three-fourths  in  value  had  not  assented ;  but  if  the  value 
of  such  securities  ought  not  by  law  to  be  deducted,  a 
majority  in  number  representing   three-fourths  in   value 

(a)  Not  reported,  the  Court      Twquand  v.  JUosi^  17  C.  B.  N. 
of  Ezcbequer  having  diacharged      S.  16. 
the  rale,  on    th«   authority  of 
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bad  executed  the  deed,  or  assented  in  writing  to  its  pro- 
yisions. 

The  learaed  Judge  ruled,  on  the  authority  of  Turqitand 
y.  Moss  (a),  that  the  value  of  the  securities  held  by  cre- 
ditors should  not  be  de<lucted  in  order  to  arrive  at  the 
value  of  their  debts,  and  directed  the  jury  to  find  a  verdict 
for  the  defendant,  leave  being  reserved  to  the  plaintifis  to 
move  to  enter  the  verdict  for  them  for  346/.  19s. 

The  question  for  the  opinion  of  the  Court  of  Appeal 
is,  whether  or  not,  in  estimating  the  value  of  the  debts 
of  creditors,  who  under  the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  are  required  to  assent  to  a  deed  made 
between  a  debtor  and  his  creditors,  in  order  to  make  it 
binding  on  non-assenting  creditors  the  value  of  securities 
held  by  creditors  ought  to  be  deducted. 

If  the  Court  shall  be  of  opinion  in  the  negative,  the 
verdict  for  the  defendant  shall  stand,  but  if  the  Court  shall 
be  of  opinion  in  the  affirmative,  a  verdict  is  to  be  entered 
for  the  plaintiffs  for  346/.  Ids.,  with  judgment  accordingly. 

HoVier  argued  for  the  plaintiffs  (i). — In  estimating  the 
three-fourths  in  value  of  assenting  creditors,  under  the  first 
condition  of  the  192nd  section  of  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134),  securities  held  by  creditors 
ought  not  to  be  taken  into  account.  The  authorities  on 
this  subject  are  not  uniform.  In  Ex  parte  Godden  (c)  the 
Lords  Justices  held  that  the  debts  due  to  secured  as  well 
as  unsecured  creditors  must  be  taken  into  account.  But 
there  it  was  not  necessary  to  decide  the  point,  because  the 
deed  was  bad  on  the  ground  that  it  did  not  extend  to  all 
the  creditors.  \^BlachbuTn,  J. — Two  points  were  raised, 
upon  either  of  which  the  case  might  have  been  disposed  of, 

(a)  17  C.  B.  N.  S.  15.  SmUh^  J.,  and  Lvsh,  J. 

(fr)  Before  WUUs,  J.,  Bhek-         (c)  1  De  Gex,  J.  &  S.  260. 
hem,  J.,  MeUor^  J.,  dfontague 
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but  this  point  was  expressly  decided.]    There  no  mention        1865, 
was  made  of  secured  creditors^  and  the  question  was  rather 
whether  thej  should  be  reckoned  at  all.     [Blackburn^  J.— 
The  judgment  of  Knight  Bruce,  L.  J.,  is  that  creditors 
holding  security,  good  or  bad,  as  well  as  creditors  wholly 
without  security,  must  he  reckoned.]     That  is,  in  ascer- 
taining the  number  of  creditors,  not  the  value  of  their  debts. 
The  value  of  the  creditor's  debts  must  be  ascertained  in  the 
manner  provided  by  the  97th  section  for  the  purposes  of  a 
petition,  viz.,  after  deducting  the  value  of  the  property 
comprised  in  the  securities.     Turquand  v.  Moss  {a)  was 
decided  on  the  authority  of  Ex  parte  Cfodden  ;  and  Byles^  J., 
said  that,  but  for  that  decision,  he  should  have  felt  inclined 
to  adopt  a  different  conclusion.  [Montague  Smith,  J. — There 
Erkf  C.  J.,  does  not  altc^ther  rely  on  the  decision  in  Ex 
parte  Godden,  but  gives  as  one  reason  for  his  judgment  that 
the  Act  of  1861  omits  the  proviso  contained  in  the  224th 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849.] 
In  Ex  parte  Spyer  (b)  Lord  Westbury,  C,  said  that  secured 
creditors  rank  under  a  deed  of  trust  for  the  amount  remain- 
ing after  deduction  of  the  value  of  their  securities.     In 
Ex  parte  Smith  (c)  Lord  Westbury^  C,  expressed  an  opinion 
that  the  value  of  a  debt  was  the  amount  of  the  debt  minus 
the  property  held  by  the  creditor.     In  a  Court  of  appeal 
this  matter  must  be  considered  as  res  Integra.     The  object 
of  the  legislature  was  to  give  the  creditors  a  control  over 
the  property  of  the  debtor  in  proportion  to  their  interest 
in  it ;  but  if,  in  ascertaining  the  value  of  the  debts^  seen- 
rities  are  to  be  reckoned,  the  consequence  will  be  that 
secured  creditors,  although  they   may   have  no  interest 
whatever  in  the  debtor^s    property,   will   bind  the  unse- 
cured creditor?,  and  compel  them  to  accept  a  composition, 

(a)  17C.  B.  N.8.  15.  (e)  Not   reported,   except   in 

\h)  32  L.  J.  Bank.  62.  64.  the  law  7ifme«,  vol.  10,  p.  651. 


112  XZCHBQTJn  RBPORTB. 

1865.  however  small.  The  word  **  value,"  in  the  first  condition 
of  the  192nd  section^  does  not  mean  **  value  in  amount." 
The  97th  section  shews  that  the  value  of  a  debt  is  the 
amount  after  deducting  the  value  of  the  securities.  [Bhck- 
bum^  J. — That  section  is  carefully  worded  to  confine  its 
operation  to  a  petition  in  bankruptcy.]  By  the  197th 
section  the  value  is  to  be  ascertained  according  to  the  law 
and  practice  in  bankruptcy,  unless  the  deed  otherwise 
provides.  In  the  109th  section,  ''the  majority  in  value  of 
the  creditors"  means  the  majority  who  have  proved  their 
debts,  in  which  case  they  must  have  given  up  or  realized 
their  securities.  [Jlfe/for,  J. — The  110th  section  seems  to 
refer  to  the  majority  in  value  of  creditcMS,  whether  they 
have  proved  or  not.]  By  the  116th  section  the  creditor's 
assignees  are  to  be  chosen  by  "  the  majority  in  value  of  the 
creditors  who  have  proved  their  debts."  The  **  majority 
in  value  of  the  creditors,"  in  the  122nd  section,  has  the 
same  meaning. — He  also  referred  to  the  124di,  185th  and 
188th  sections. 

R.  G.  Williams  appeared  for  the  defendant,  but  was  not 
called  upon  to  argue. 

WiLLES,  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed.  The  question  turns  on 
the  true  construction  of  the  first  condition  of  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  which  requires  the 
assent  of  **a  majority  in  number,  representing  three-foiuths 
in  value  of  the  creditors  of  such  debtor  whose  debts  shall 
respectively  amount  to  10^  and  upwards;"  and  the  point 
to  be  decided  is,  whether,  in  ascertaining  the  persons  who 
answer  the  description  of  creditors  representing  three* 
fourths  in  value,  securities  held  by  creditors  are  to  be  taken 
into  account 
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Three  answeiB  have  been  suggested.  Firsts  that  the 
same  test  must  be  applied  in  ascertaining  the  creditors  who 
constitute  a  majority  in  number,  as  in  ascertaining  those 
who  represent  three-fourths  in  value;  and  that,  in  both 
cases  fuUj  secured  creditors  must  be  excluded* 

Secondly,  it  b  said  that  because  it  b  impossible  that  a 
person  holding  security  for  his  debt  should  be  thereby 
rendered  not  a  creditor,  therefore  as  he  cannot  be  excluded 
from  the  majority  in  number^  this  section^  dealing  with  the 
same  class  of  persons  for  both  purposes,  must  mean  that, 
in  estimating  the  three-fourths  in  value,  he  is  to  be 
reckoned  in  respect  of  the  debt  due  to  him.  That  was 
the  answer  given  by  the  Lords  Justices  in  JEx  parte  God- 
den  (a),  and  by  the  Court  of  Common  Pleas  in  Turquand 
T.  Mots  (&).  In  the  latter  case  my  brother  Bylee  observed 
that  but  for  the  decision  in  Ex  parte  Godden  he  should  have 
adopted  a  different  conclusion,  but  he  did  not  suggest  any 
distinction  between  the  mode  of  ascertaining  the  majority 
in  number  and  the  three-fourths  in  value.  He  seems  to  have 
considered  that  as  it  might  be  unjust  and  inconvenient  to 
include  the  secured  debts,  creditors  whose  debts  were  fully 
secured  ought  to  be  altogether  excluded,  in  estimating  the 
three  fourths  in  value. 

The  third  answer  is  that  given  by  Lord  Westbury,  C,  in 
Ex  parte  StnitAf  viz.,  that  a  person  holding  security  for  his 
debt  must  still  be  ranked  in  the  nunnber  of  creditors, 
although  possibly  upon  a  sale  of  the  security  a  greater 
amount  than  his  debt  may  be  realized ;  but  inasmuch  as  it 
is  impossible  to  tell  whether  he  is  a  creditor  in  value  until 
his  security  has  been  realized,  and  inasmuch  as  his  debt  is 
practically  of  no  value  in  the  case  of  bis  being  at  no  risk, 
the  amount  of  bis  security  must  be  deducted  in  ascertaining 
the  three-fourths  in  value  of  the  creditors.  Therefore,  the 
(a)  1  De  Gez,  J.  &  S.  260.  (h)  17  C.  B.  N.  S.  15. 

VOL.  IT. — H.  kC.  I  EXCII. 
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1865.  Lord  Cbanoenor  Boggeated  difibrent  methods  in  ascertain- 
ing the  majority  in  mtmber  and  the  three-foorths  in  vabte 
of  oreditoft. 

It  b  obrioas  that  the  question  turns  upon,  the  constme- 
tion  of  the  wcxd  **  value.*  The  weight  of  authority,  and 
indeed  of  reasmiingy  is  in  fiivour  of  reckoning  as  '*  a  credi- 
tor^ a  person  whose  debt  is  even  fully  secured.  Such  is 
the  literal  OHistruction  of  the  language  of  the  first  condition 
of  the  192nd  section;  and  inasmuch  as  a  person  holding 
security  may  nevertherless  have  some  interest  in  the 
debtor's  property,  he  must  be  reckoned  in  ascertaining  the 
majority  in  number  of  creditors.  But  it  is  argued  that  the 
construction  of  that  condition  negatives  the  taking  securities 
into  account  in  reckoning  the  three-fourths  in  value  of 
creditors.  But  it  b  not  likely  that  the  legislature  would 
have  left  it  to  a  sense  of  justice  or  convenience  to  deter- 
mine whether  a  person  whose  debt  is  secured  is  to  be 
treated  as  a  creditor  in  value  to  the  whole  amount  of  his 
debt,  or  only  to  the  extent  of  the  probable  or  possible 
balance  due  when  hb  security  b  realized.  It  b  argued 
that  the  legblature  has  made  a  dbtinction  between  creditors 
who  hold  security  and  those  who  do  not.  I  can  well 
understand  a  man  of  business  saying,  **  My  security  may 
never  be  realized ;  it  may  iail  or  rise  in  value :  I  do  not 
choose  to  sell  at  present,  because  my  debtor,  who  has  an 
interest  in  the  surplus  after  satis&ction  of  my  debt,  may 
complain."  In  such  a  case,  who  b  to  settle  what  b  the 
value  of  the  debt  ?  There  would  be  a  variety  of  persons 
differing  in  their  valuation,  and  aflSrming  that  the  security 
was  of  more  or  less  value ;  and  it  is  far  better  that  ail  the 
creditors  should  be  included  in  respect  of  their  entire  debts, 
by  which  the  test  of  value  would  be  free  from  difficulty. 
It  may  be  said  that  it  would  be  sufficient  to  take  intp 
account  the  probable  value  of  the  securities  at  the  time  the 
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deed  was  executed ;  and  that  secured  creditors  ought  not 
to  have  the  inequitable  right  of  interfering  with  the  pro- 
perty  of  the  debtor^  in  which  they  have  not  so  irreat  an  v. 

interest  as  unsecured  creditors.  But  arguments  may  be 
advanced  on  both  sides»  and  we  must  look  to  the  language 
of  the  Act  in  order  to  ascertain  what  passed  in  the  mind  of 
the  Ic^slature  when  the  enactment  was  framed.  I  decline 
to  decide  upon  the  ground  of  policy. 

The  real  question  is,  what  is  the  meaning  of  "  value  of 
ereditors**  taken  with  its  context  in  the  first  condition  of 
the  192nd  section.  The  ''value  of  creditors  of  such  debtor** 
18  a  loose  expression,  and  should  be  read,  the  ''  value  of 
the  debts  owing  to  the  creditors  of  such  debtor/'  Does 
that  mean  the  value  of  the  debts  in  monies  numbered,  or 
the  value  after  the  securities  are  realised,  or,  as  might  be 
suggested,  the  value  which  the  debts  would  fetch  in  the 
market  ?  PrimS  facie,  I  should  be  disposed  to  adopt  the 
construction  that  the  **  value  of  a  debt"  is  the  amount  of 
the  debt  itself.  That  is  adopted  by  the  legislature  as  being 
the  meaning  of  the  word  ''value,**  in  the  116th  section, 
which  enacts  that  it  shall  be  competent  to  "  the  majority 
in  value  of  the  creditors  who  have  proved  debts  to  choose 
an  assignee  or  assignees  of  the  bankrupt's  estate  and  effects. 
The  term  "  value  of  the  creditors,**  in  the  first  condition  of 
the  192nd  section  has  the  same  meaning.  In  the  116th 
section  "value''  clearly  means  "amount,**  because  the 
enactment  only  deals  with  creditors  who  have  proved 
debts.  I  find  a  confirmation  of  that  construction  in  the 
97th  section,  which  provides  that  "  in  the  computation  of 

• 

debts  for  the  purposes  of  any  petition  under  this  Act,  there 
shall  be  reckoned  as  debts  sums  due  to  creditors  holding 
mortgages  or  other  available  securities  or  liens,  after  deduct- 
ing the  value  of  the  property  comprised  in  such  mortgages, 

I  2 
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securities  or  lien,"  That  is  an  express  enactment  that  per- 
sons holding  mort^^es  and  other  securities  are  '^  creditors;* 
and  that  for  the  purposes  of  a  petition  under  the  Act,  the 
debts  are  to  be  computed  after  deducting  the  value  of  the 
property  comprised  in  such  mortgages.  So  that,  where  an 
uncertainty  exists  as  to  the  value  of  the  debts,  there  is  an 
express  provision  respecting  it ;  and  any  uncertainty  as  to 
the  value  of  the  property  comprised  in  the  securities  would 
come  under  the  consideration  of  the  Court  of  Bankruptcy, 
who  would,  no  doubt,  take  proper  means  to  ascertain  its 
value.  The  97th  section  proceeds  to  say  that  *^  such  interest 
and  costs  as  shall  be  due  in  respect  of  any  of  the  debts** 
shall  be  reckoned  as  debts.  There  is,  therefore,  an  inten- 
tion expressed  in  that  section  to  provide  for  the  mode  of 
ascertaining  the  amount  of  debts  for  a  particular  purpose ; 
and  the  section  is  an  aflBrmative  and  express  enactment  on 
this  subject  with  respect  to  a  different  class  of  debts  and  a 
different  class  of  creditors. 

But  not  only  the  rule,  ''expressio  unius  est  exclusio 
alterius,''  applies  to  the  construction  of  the  192nd  and 
97  th  sections ;  but  another  circumstance  is  to  be  considered, 
because  it  forms  part  of  the  history  of  this  Act, — I  mean 
the  circumstance  that  the  12  &  13  Vict  c.  106,  in  dealing 
with  a  cognate  matter,  did  in  express  terms  introduce  the 
provision  which  we  are  now  asked  to  introduce  by  con- 
struction. That  provision  is  to  be  found  at  the  end  of  the 
224th  section  of  the  12  &  13  Vict  c.  106,— one  of  the 
sections  repealed  by  the  Act  of  1861,  and  for  which  the 
192nd  section  of  that  Act  is  substituted.  The  224th 
section  of  the  12  &  13  Vict  c.  106,  contains  this  proviso: 
<*  that  every  creditor  shall  be  accounted  a  creditor  in  value 
in  respect  of  such  amount  only  as  upon  an  account  foirly 
stated,  after  allowing  the  value  of  mortgaged  property  and 
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oth^McA  available  securities  or  liens  firom  such  trader  shall 

appear  to  be  the  balance  due  to  him/'  The  omission  of  the 

word  ^'such/*  in  the  97th  section  of  the  Act  of  1861,  in  my 

opinion  makes  no  difference.     It  seems  as  if  the  person  who 

framed  the  224th  section  of  the  12  &  13  Vict  c.  106,  felt 

this  very  difficulty  as  to  who  is  to  settle  the  amount  due 

after  deducting  the  value  of  mortgages  or  other  securities, 

and  met  it  by  introducing  the  words  *^  upon  an  account 

Curly  stated,  after  allowing  the  value  of  mortgaged  property 

and  other  such  available  securities,''  &c.     That  proviso  is 

omitted  in  the  192nd  section  of  the  Act  of  1861.     I  am 

almost  inclined  to  say  that  the  legislature,  by  the  express 

language  of  that  enactment  has,  as  it  were,  ostentatiously 

diewn  an  intention  that  the  proviso  so  repealed,  and  only 

made  applicable  to  a  different  subject-matter,  should  not 

applj  to  a  case  like  this.     Looking  at  the  true  construction 

cf  the  Act,  and  setting  aside  all  considerations  of  mere 

policy  or  convenience,  it  would  seem  that  the  just  conclusion 

is  that  at  which  the  Court  of  Exchequer  arrived. 

Blackburn,  J. —  I  am  of  the  same  opinion.  The  qiies- 
tiun  depends  entirely  upon  the  construction  of  the  statute. 
Can  we  see,  by  its  language,  that  the  legislature  intended 
it  should  bear  the  construction  contended  for  on  behalf  of 
the  plaintiffs  ?  It  is  plain  that  a  creditor  who  holds  security 
for  bis  debt  is  nevertheless  a  **  creditor."  Ue  may  sue  the 
debtor,  recover  judgment  and  issue  execution,  so  long  as 
bankruptcy  does  not  intervene.  The  only  difference  between 
him  and  an  unsecured  creditor  is,  that  he  has  the  means  of 
making  available  the  property  which  he  holds  as  security, 
or  of  availing  himself  of  his  remedy  against  sureties,  if 
any ;  but  until  the  property  is  realized,  he  is  a  creditor  to 
the  amount  of  the  debt  due  to  him.     Under  the  old  law 
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1865.  b®  might  be  a  petitioning  creditor,  although  his  ■eciirity 
was  not  given  up  or  realized.  So  stood  the  law  when  the 
Act  of  1849  passed,  and  that  Act  left  untouched  his  rights 
as  a  petitioning  creditor.  By  the  224th  section  of  thai 
Act,  there  was  for  the  first  time  introduced  a  power  of 
making  arrangements  by  deed  for  a  composition.  Thai 
section  enacted  that  every  deed  of  arrangement  between 
a  trader  and  his  creditors,  signed  by  six-sevenths  in  number 
and  value  of  those  creditors  whose  debts  amounted  to  lOL 
and  upwards,  should  be  binding  upon  all  the  creditors; 
and  upon  that  was  engrafted  the  proviso,  '*  that  every  cre- 
ditor shall  be  accounted  a  creditor  in  value  in  respect  of 
such  amount  only  as,  upon  an  account  fairly  stated,  after 
allowing  the  value  of  mortgaged  property  and  other  such 
available  securities  or  liens  from  such  trader,  shall  appear 
to  be  the  balance  due  to  him."  Without  that  proviso  the 
plain  meaning  of  the  enactment  would  have  been  ^'six- 
sevenths  in  number  and  value  of  those  creditors  whose 
debts  amount  to  10/.  and  upwards,"  that  is,  **  number  of 
creditors  and  amount  of  debts.^'  But  the  legislature  has 
expressly  said  that  in  reckoning  the  amount  the  fair  value 
of  the  securities  shall  be  deducted,  and  the  creditor  shall 
only  be  accounted  a  creditor  for  value  in  respect  of  the 
balance.  By  the  Act  of  1861,  which  is  in  pari  materifi^ 
the  legislature  repealed  the  224th  section  of  the  former 
Act,  and  re-enacted  it  without  the  proviso;  and  at  the 
same  time  inserted  a  similar  provision  in  the  97th  section, 
probably  because  in  the  cases  there  contemplated  the  value 
of  the  securities  could  be  more  easily  ascertained.  But, 
whatever  may  be  the  reason,  it  seems  to  me  that  when  we 
find  the  legislature  deliberately  repealing  an  enactment 
and  re-enacting  it  without  a  proviso,  we  certainly  ought  to 
understand  that  they  do  not  mean  what  they  formerly  said. 
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bat  what  they  now  say.    The  weight  of  authority  is  also  in        1865. 
&Toar  of  this  construction,  but  a  Court  of  error  is  not 
bound  by  the  authorities  of  the  Courts  below.     I  therefore 
think  that  the  judgment  of  the  Court  below  should  be 

Effirmed* 

Mellor,  J.,  MoNTAQtJB  Smith,  J.,  and  LubHi  J.|  con- 
curred. 

Judgment  affirmed. 


MEMORANDA. 

In  the  previous  Trinity  Vacation  Lord  Westhury  resigned 
the  Great  Seal,  and  on  the  7th  of  July,  186/>|  it  was  deli- 
vered to  Lord  Cranwarth. 

In  this  Michaelmas  Vacation  the  following  gentlemen 
vere  appointed  Her  Majesty's  Counsel : — Henry  Hopley 
^ite,  Esq.,  of  the  Middle  Temple,  The  Honorable  Evelyn 
MeBfCume  Ashley,  of  Lincoln's  Inn,  Henry  William  Cripps, 
Ssq.,  of  the  Middle  Temple,  John  Robert  Davison,  Esq.,  of 
the  Middle  Temple,  and  WUKam  Vernon  Harcourt,  Esq., 
of  the  loner  Temple. 
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REGULiE   GENERALES. 

BBGuiJi  The  Commisrionen  of  Her  Majestj's  Treasury,  and  the  Right 

GxaxEALM.  Honourable  Sir  Fbkdsbick  Pollock,  Knight,  Lord  Chief  Baron 
of  Her  Majesty's  Court  of  Exchequer,  and  Sir  Geobgs  Bkamwbll, 
Knight,  and  Sir  William  Fry  Chahhbll,  Knight,  Baronrof  the  said 
Court,  do  hereby  in  pursuance  and  execution  of  the  powers  in  that 
behalf  conUined  In  "^The  Crown  Suits,  &c.,  Act,  1865,** ''  The  Com- 
mon  Law  Courts  (Fees)  Act,  18G5,'*  and  of  every  or  any  other  power 
enabling  them  in  this  behalf,  appoint  and  direct : — 

1.  That  the  fees  set  forth  in  Schedule  A.,  hereafter  mentioned, 
shall  be  charged  in  proceedings  in  suits,  commenced  by  English  infor- 
mation  in  this  Court,  and  such  fees  shall  be  collected,  not  in  money, 
but  by  means  of  stamps,  denoting  the  amount  of  such  fees. 

2.  Such  stamps  shall  be  stamped  or  affixed,  at  the  expense  of  the 
parties  liable  to  pay  the  fees,  on  or  to  the  vellum,  parchment,  or 
paper  on  which  the  proceedings,  in  respect  whereof  such  fees  are 
payable,  are  written  or  printed,  or  which  may  be  otherwise  used  in 
reference  to  such  proceedings;  and  where  any  of  such  fees  are 
payable  in  respect  of  any  matter  or  thing  to  be  done  in  the  office  of 
the  Queen's  Remembrancer,  and  it  has  not  been  customary  to  use  in. 
reference  to  such  matter  or  thing  any  written  or  printed  document 
or  paper  whereon  the  stamps  could  be  stamped  or  affixed,  the  party,  or 
his  solicitor,  requiring  such  matter  or  thing  to  be  so  done,  shall  make 
application  for  the  same  by  a  short  note  or  memorandum  in  writing, 
and  a  stamp,  denoting  the  amount  of  the  fee  so  payable,  shall  be 
stamped  on  or  affixed  to  such  note  or  memorandum. 

3.  Every  officer  in  the  Queen's  Remembrancer's  office,  who  shall 
receive  any  document  to  which  a  stamp  shall  be  affixed,  pursuant  to 
the  provisions  hereinbefore  contained,  shall,  immediately  upon  the 
receipt  of  such  document,  cancel  or  deface  the  stamp  thereon  by 
obliterating  the  same  by  means  of  a  stamp  and  printing  ink,  shewing 
the  date  of  cancellation,  and  no  such  document  shall  be  filed  or  deli- 
vered out  until  the  stamp  thereon  shall  have  been  cancelled  or 
defaced  in  manner  aforesaid. 

4.  Where  stamps  impressed  upon  adhesive  ]  aper  are  used,  care 
should  be  taken  60  to  select  the  stamps  required  to  make  up  the 
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imoiuit  to  be  affixed  to  anj  document  m  that  no  greater  number  of  1665 

itampB  may  be  affixed  thereto  than  is  actually  necessary.  y^^^^^^^ 

5.  These  rules  shall  come  into  operation  on  the  1st  day  of  January,  ^Bsgvlji 

1866. 

The  ScBKDULB  A.  above  referred  to. 

£    e.    d. 

For  every  oath  or  declaration  of  a  witness  examined  before 

the  Queen's  Remembrancer  or  other  officer  .020 

Upon  every  application  to  inspect  affidavits  and  depositions, 

including  the  inspections  .  •  •  •  .030 

For  making  all  office  and  other  copies,  per  folio  of  seventy- 
two  words  •  .  •  •  •  .004 
The  fee  of  6<f.  shall  be  charged  and  taken  m  re-- 
spect  of  any  odd  sum  o{  4d.or  Sd, 

For  filing  every  information  •  •  •  .10    0 

Upon  entering  every  appearance  if  not  more  than  three 
defendanU  ....  070 

If  more  than  three  and  not  more  than  six  defendants         •    0  14    0 
And  the  same  proportion  for  every  like  number 
of  defendants 

For  erery  certificate  •  .  •  •  .050 

For  marking  every  copy  of  an  information  or  other  docu« 
ment  to  be  served  or  for  delivery  .  .  .050 

For  every  writ  of  distringas,  subpoena,  or  att-achment        .050 

For  aealing  every  other  writ  .  .  .  .10    0 

Upon  erery  application  for  a  search  for  a  record,  and  for 
searching  .  .  .  .  .  .020 

UjJOQ  every  application  to  inspect  a  record,  and  for  inspect- 
ing the  same         .  .  .  .  .  .050 

Upon  every  application  to  inspect  exhibits  if  occupied  not 
more  than  one  hour  .  .  .  •  .050 

If  occupied  more  than  one  hour,  per  diem  .  .    0  10    0 

Upon  every  application  for  the  ufficer*8  attendance  in  ano- 
ther Court  per  diem,  and  for  his  attendance,  besides 
reasonable  expenses  of  the  officer  •  .  .10    0 

Upon  the  like  application  for  attendance  in  the  Court  of 
£xchef|uer,  per  diem        •  .  .  .  •    0  10    0 

For  filing  supplemental  statements,  or  statement  for  rc- 
viv<ir         .  .  •  .  •  .  .    0  10    0 

For  filing  answer      .  .  •  .  .  .050 

For  filing  every  affidavit,  including  schedules  and  exhibits, 
or  other  documents  not  named  in  this  Schedule  .020 
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1865 
y^*M       ^^^  amending  everj  record  of  an  information 

BBGULii       For  every  decree  or  decretal  order  made  bj  the  Court  on 
GsMKRALflS.         the  orii^nal  hearing  of  a  cause,  or  on  further  directions 
For  everj  order  or  motion  of  course 
For  everj  other  order  5«.,  but  if  more  than  five  folios  It. 

per  folio  extra. 
On  every  petition  of  rehearing        .... 
For  every  warrant  or  summons        .... 
For  signing  every  report  if  not  more  than  five  folios 
If  more  than  five  folios,  Is.  per  folio  extra. 
Upon  the  taxation  of  every  bill  of  costs  as  taxed,  where 

the  amount  shall  not  exceed  £20  ,  .  .    0  10    0 

For  every  additional  £20  or  fractional  part  thereof,  a  fur- 
ther fee  of  .  .  .  .  .    0  10    0 
On  references  to  the  Queen*s  Remembrancer,  per  hour      •    0  10    0 

Schedule  B. 

Fees  to  be  received  under  the  30th  section  of  the  Crown  SuOSf  JT'tf., 

Act,  1865. 

£    «.   d. 
The  Queen*s  Remembrancer,  or  such  other  officer  of  the 

Court  as  may  be  authorized  to  take  evidence  as  men- 
tioned in  the  Crown  Suits,  &c..  Act,  1865,  sect.  21,  shall 
be  entitled  to  receivCi  when  the  examination  is  at  the 
office,  for  every  hour  in  which  he  is  employed  in  the 
examination  of  witnesses,  the  sum  of       •  .  •  0  10    0 

An  examiner  especially  appointed  by  an  order  of  the 
Court  or  a  Judge,  for  every  day  in  which  he  is  bon& 
fide  employed  in  the  examination  of  witnesses,  the 
sum  of      •  .  .  .  .330 

If  at  a  distance  from  his  place  of  residence,  one  guinea 
per  diem  for  his  expenses,  exclusive  of  travelling. 

For  travelling  expenses  the  amount  actually  and  reason- 
ably paid  £  «.  d.,  but  in  no  case  to  exceed  U.  per  mile 
one  way. 

Given  under  our  hands,  at  the  Treasury  Chambers,  Whitehall,  this 

18th  day  of  December,  1865. 

£.  H.  Knatchbull-Huoesseh. 
W.  P.  Adam. 

We,  the  undersigned.  Lord  Chief  Baron,  and  two  Barons  of  Her 
Majesty*;!  Court  of  £xchequer«  do  hereby  signify  our  concur- 
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mice  in  tbe  before  mentioned  Rules  and  Table  of  Fees,  and  do 
appoint  such  fees  to  be  taken  in  conformitj  with  the  provisions 
of  the  aforesaid  Act. 

Frxd.  Pollock,  Lord  Chief  Baron  of  Her  Majest/s 

Court  of  Exchequer. 
G.  Bkamwkll,         *»  Barons  of  Her  Majestj*s 
W.  F.  Chahxxll,   /     Court  of  Exchequer. 


RrouuB 

Oememalmb. 


Inpursuanoe  of  an  Act  passed  in  the  Session  of  Parliament  held  in 
tbe  15th  &  16  years  of  the  reign  of  Her  Majestjr,  chap.  73,  intituled 
**  An  Act  to  make  provision  for  a  permanent  Establishment  of  Officers 
to  perform  the  duties  at  Nisi  Prius  in  the  Superior  Courts  of  common 
law,  and  for  the  pajment  of  such  officers  and  the  Judges*  clerks  hj 
salaries,  and  to  abolish  certain  offices  in  those  Courts,**  we,  the  under- 
ligned,  have  caused  the  undermentioned  altered  and  amended  Table 
of  Fees  to  be  prepared  specifying  the  fees  proper  to  be  demanded 
and  taken  bj  the  Associates  in  the  Superior  Courts  of  common  law, 
namely:— 


£ 
I 


0 
0 
0 


d. 
0 

0 

0 


On  entering  any  cause  for  trial 

On  receiving  the  record       .  .  .  •  .1 

On  retoruing  the  postea      •  .  •  .  •    1 

On  re-entering  and  receiving  the  record  of  any  cause  which 

lias  been  withdrawn  or  struck  out  •  •  .10    0 

On  receiving  a  writ  of  subpcena  to  attend  any  Court         .10    0 
For  attendance  at  any  Coun  on  a  writ  of  subpcena  for 
every  day  after  the  first  day         .  .  .  .10    0 

All  other  fees  than  those  before  mentioned  are  hereby  abolished, 
>od  are  not  to  be  taken  by  any  person  in  the  Associates*  Offices  under 
^J  pretence  whatever. 

A.  £.  CocuuRN,  Lord  Chief  Justice  of  the  Court 
of  Queen*s  Bench. 

W.  Eklb,  Lord  Chief  Justice  of  the  Court  of 
Common  Pleas. 

Fbed.  Pollock,  Lord  Chief  Baron  of  the  Court 
of  Exchequer. 

G.  Bb  AM  WELL,  Baron  of  the  Court  of  Exche- 
quer. 

CouH  Blackburh,  Justice  of  the  Court  of 
Queen*8  Bench. 

Montagus  Smith,  Justice  of  the  Court  of  Com- 
mon Pleas. 


BBOUUi 
Gx«BBAUa» 
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REGULiE  GENERALES. 

Reouue  Wubrkas  by  an  Act  passed  in  the  Session  of  Parliament  held  in 

GjMiBALSs.  the  28th  jear  of  the  reign  of  Her  Majestj,  cap.  45,  entitled  *'  An  Act 
to  provide  for  the  collection  hy  means  of  Stamps  of  Fees  payable  in 
the  superior  Courts  of  law  at  Westminster,  and  in  the  offices  belong- 
ing thereto,**  it  is  provided  bj  the  third  section  thereof,  that  the 
Commi8.*<ioners  of  Her  Majestj*8  Treasury,  with  the  concurrence  of 
the  Lord  Chief  Justices  and  of  the  Lord  Chief  Baron,  may,  from 
time  to  time,  make  such  rules  as  seem  fit  for  regulating  the  use  of 
the  stamps  under  this  Act,  and  particularly  for  prescribing  the  appli- 
cation thereof  to  documents  from  time  to  time  in  use  or  required  to 
be  used  for  the  purposes  of  such  stamps,  and  for  ensuring  the  proper 
cancellation  of  adhesive  stamps,  and  keeping  account  of  such  stamps. 
Now  we,  being  two  of  the  Lords  Commissioners  of  Her  Majesty*8 
Treasury,  with  the  concurrence  of  the  Lord  Chief  Justices  and  of  the 
Lord  Chief  Baron,  do  hereby  order  and  direct  that  the  following 
rules  be  observed  in  respect  to  stamps  used  in  the  superior  Courts  of 
common  law,  and  in  the  several  offices  connected  therewith;  the 
Crown  Office,  Queen*s  Bench ;  the  Office  of  Registration  of  Certifi- 
cates, &c.,  of  Acknowledgments  of  Deeds  of  Married  Women,  Court 
of  Common  Pleas ;  the  Office  of  Registrar  of  Judgments,  &c^  Com- 
mon Pleas;  the  Queen's  Bench  Remembrancer's  Office;  Court  of 
Exchequer,  and  in  the  Judges*  Chambers,  to  take  eficct  on  and  afler 
the  1st  day  of  January,  1866  : — 

1 .  The  stamps  to  be  used  for  collecting  the  fees  payable  in  the 
several  offices  in  the  Courts  of  common  law  at  Westminster,  and  in 
the  Judges*  Chambers,  by  virtue  of  the  above  Act,  shall,  subject  to  the 
provisions  of  the  seventh  and  eighth  of  these  rules,  be  stampe<l  or 
affixed  at  the  expense  of  the  parties  liable  to  pay  such  fees  on  or  to 
the  vellum,  parchment,  or  paper  on  which  the  proceedings,  in  respect 
whereof  such  fees  are  payable,  are  written  or  printed,  or  which  may 
be  otherwise  used  in  reference  to  such  proceedings. 

2.  Where  any  of  such  fees  are  payable  in  respect  of  any  matter  or 
thing  to  be  done  by  any  officer  or  in  any  office  of  the  said  Courts,  or 
at  the  Judges*  Chambers,  and  it  shall  not  have  been  customary  to  use 
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inj  written  or  printed  document  or  paper  in  reference  to  sucb  matter         1865 

or  thing  whereon  the  stamp  could  be  stamped  or  affixed,  the  partj,        v^^-^^^^z 

or  his  sttornejr  re«|uiring  such  matter  or  thing  to  be  done,  or  per-        Reoul^ 

mitted  to  be  done,  shall  make  application  for  the  same  bj  a  praecipe 

or  short  note  in  writing  or  print,  and  a  stamp  denoting  tEe  amount 

of  the  fee  so  payable  shall  be  stamped  or  affixed  to  such  prsocipe  or 

note. 

S.  AH  adhesire  stamps  affixed  to  any  paper  or  document  presented 
to  or  kept  in  the  possession  of  anj  of  the  officers  of  the  said  Courts, 
or  of  the  clerks  to  the  Judges,  shall,  before  the  Act  is  done  or  per- 
mitted to  be  done,  in  respect  of  which  the  fee  denoted  by  such  stamp 
is  ptjable,  be  effectually  cancelled  by  some  officer  of  the  said  Courts, 
or  bj  one  of  the  said  clerks  to  the  Judges,  by  obliterating  the  same 
bj  means  of  a  hand-stamp  and  printing  ink,  shewing  the  date  of  the 
caocelUtion,  and  no  such  document  shall  be  filed  or  delivered  out 
until  the  stamp  thereon  shall  have  been  cancelled  or  defaced  in  man- 
ner iforesaid. 

4.  That  when  any  summons,  order  or  other  document  has  been 
issued  by  mistake,  and  the  stamp  thereon  has  been  cancelled  without 
^y\iig  been  legitimately  used,  the  Master,  Associate  or  other  proper 
officer  of  the  department  to  which  the  fee  is  payable,  or  the  Judge's 
derk,  shall  certify  that  such  stamps  are  fit  subjects  for  allowance, 
•ad  it  shall  be  competent  to  the  Board  of  Inland  Revenue,  upon  the 
pftteotatton  of  such  certificate,  to  allow  the  amount  thereof. 

5,  That  distributors  of  stamps,  and  all  persons  licensed  to  sell 
stamps  in  England  and  Wales,  shall  be  permitted  to  sell  the  stamps 
above  referred  to,  and  that  an  office  be  provided  in  or  attached  to  the 
Jndges*  Chambers  for  the  sale  of  stamps. 

S,  The  sereral  officers  of  the  said  Courts,  and  the  clerks  to  the 
several  Judges  shall,  on  or  before  the  30th  day  of  April  in  each  year, 
make  out  an  account  of  all  stamps  cancelled  in  their  respective  offices, 
specifying  the  number  of  each  denomination,  and  shall  render  such 
account  to  the  Lords  Commissioners  of  Her  Majesty's  Treasury,  and 
the  first  of  such  accounts  shall  be  for  the  three  months  ended  31st 
March,  1866,  and  the  second  of  such  accounts  for  the  year  ended  31st 
March,  1867,  and  so  forth. 

7.  And  we  do  hereby  order  and  direct  that  the  stamps  to  be  used 
hr  collecting  the  feet  payable  in  the  offices  of  the  several  Masters  of 
the  Courts  of  common  law,  shall  be  stamped  or  affixed  at  the  expense 
of  the  parties  liable  to  pay  such  fees  on  the  several  documents  men- 
in  the  aeeond  column  of  the  subjoined  table. 
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1865. 

Reoulji 
Okmkrales. 


Fee9  taken  in  the  offices  of  the  Masters  of 
the  Courts  of  Queen's  Bench,  Common 
Pleas  and  Exchequer^  in  respect  of 

Eyeryimt        .... 
Every  Appearance 


Filing  every  document 

Amending  any  proceeding       • 

Every  rule 

Every  judgment 

Taxing  bill  of  costs 

References    to,  or   Examinations  by 

Masters 
Payment  of  money  into  Court 
Every  certificate 
Office  copies  of  documents 
Searches 

Every  affidavit  or  affirmation  . 
Allowance   and   justification  of  bail 

taking  special  bail  as  Commissioners 
Filing  affidavit  and  enrolling  articles 

of  clerkship  .  .  •  . 

Every  re-admission  of  an  attorney 


Stamp  to  be  affixed  upon 

Praecipe 

Appearance  piece,  which 
shidl  be  of  linen  paper 
of  the  same  size  and 
shape  as  the  parchment 
appearance  pieces  here- 
tofore used 

Document  filed 

Order  to  amend 

Rule 

Entry  in  Masters*  book 

Bill  taxed 

Certificate,  examination  or 
Report 

Entry  in  Masters*  books 

Certificate 

Office  Copy 

Prsscipe  or  note  filed 

Affidavit,  &c 

Bail  Piece 

Entry  in  Masters'  book 
Rule  for  re-admission. 


8.  And  we  do  further  order  and  direct,  that  a  book  or  books  be 
kept  in  the  offices  of  the  Associates  of  the  Courts  of  Queen*8  Bench, 
Common  Pleas  and  Exchequer,  in  which  book  or  books  shall  be 
entered  the  names  of  the  several  causes,  against  which  shall  be  placed 
adhesive  stamps  of  the  value  required  during  the  different  stages, 
and  it  shall  be  the  duty  of  the  Associate,  or  of  such  one  of  his  clerks 
as  he  shall  direct  to  do  it,  to  cancel  such  stamps  in  the  manner 
hereinbefore  provided,  immediately  afler  they  are  placed  in  such  books. 
Given  under  our  hands,  at  the  Treasury  Chambers,  Whitehall,  this 
15th  day  of  December,  1865. 

RUSSBIX. 

£.  H.  Khatchbuix-Huoxsssv. 

We  do  hereby  signify  oar  concurrence  in  the  before  mentioned 
Rules  and  Regulations. 

A.  E.  CocxBUBN,  Lord  Chief  Justice  of  the  Court 

of  Queen*s  Bench. 
W.  Ebli^  Lord  Chief  Justice  of  the  Court  of 

Common  Pleas. 
Frxd.  Poixock,  Lord  Chief  Baron  of  the  Court  of 

Exchequer. 
IfUh  JHember^  1865. 


(Bxt^tqntt  Xlepott^ 
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1866. 


Spencer  and  Edwin  Hewbtt  v.  Cecile  Demett.  Jan.  17. 

Declaration  for  goods  sold  and  delivered.  Proof  of  a 

debt  under  an 

Plea. — The  defendant,  for  defence  on  equitable  grounds,  adjudication 
sajs  that,  after  the  accruing  of  the  plaintiff  s  claim,  and  cannot  be 
after  the  passing  of  the  Bankruptcy  Act,  1861,  and  before  ^a^^  asaoT 
this  suit,  the  defendant  committed  an  act  of  bankruptcy,  ^^^^  an^ 
and  became  bankrupt  within  the  meaning  of  the  statutes  **^^°°/^^* 
in  force  concerning  bankrupts,  and  thereupon  a  petition 
for  adjudication  of  bankruptcy  against  herself,  the  defend- 
ant, was  duly  filed  by  the  defendant  in  the  Court  of  bank- 
ruptcy, according  to  the  said  statute,  and  such  proceedings 
were  had  in   the   matter  of  the  said  petition,  that  the 
defendant  was  by  the  said  Court  duly  adjudged  bankrupt, 
and  thereupon,  and  after  the  commencement  of  this  suit, 
but  before  the  plaintifis  declared  therein,  at  a  certain  sitting 
duly  appointed  by  the  said  Court  of  Bankruptcy  in  that 
behalf  the  plaintiff  E<lwin  was  duly  appointed  by  the  said 
Court  to  be,  and  became,  the  assignee^  of  the  estate  and 
effects  of  the  defendant  under  her  said  bankruptcy,  and 
the  plaintifis  then  and  there  duly  proved  the  debt  and 
claim  for  which  this  action  is  brought  under  the  said  peti- 
tion, and  elected  to  take  the  benefit  of  such  petition,  with 
respect  to  such  debt  and  claim,  whereby  the  dcf<^ndant  was 
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1866.  A^^  IS  '^^  equity  discharged  irom  the  said  debt  and  claim  of 
the  plaintiffs,  and  their  said  proof  of  their  said  debt  is  still 
in  force  and  effect. 

Demurrer,  and  joinder  therein. 

Holl,  in  support  of  the  demurrer. — The  plea  is  framed 
upon  the  182nd  section  of  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Vict.  c.  106),  which  provides  that  the 
proving  a  debt  under  a  petition  for  adjudication  in  bank- 
ruptcj  bj  any  creditor  shall  be  deemed  an  election  by  such 
creditor  to  take  the  benefit  of  such  petition  with  respect  to 
the  debt  so  proved.     But  that  enactment  is  similar  in  terms 
to  the  14th  section  of  the  49  Geo.  3,  c.  121,  upon  which 
it  was  decided,  in  the  case  of  Harley  v.  Greenwood  (a),  that 
proof  of  a  debt  under  a  commission  in  bankruptcy  cannot 
be  pleaded  in  bar  to  an  action  at  law  brought  for  the  same 
debt     There  Bayley^  J.,  in  his  judgment  points  out  the 
inconvenience  and   injustice  which   would  result  if  the 
creditor  should  be  barred  of  his  remedy  at  law  in  conse- 
quence of  having  proved  his  debt   The  reasoning  applies 
equally  to  an  equitable  as  a  legal  plea.     Until  the  final 
examination  it  cannot  be  known  whether  the  bankruptcy 
may  not  be  superseded.     The  defendant  might  have  ob- 
jected to  the  proof  on  the  ground  that  this  action  was 
pending;    or  she  might  have  applied  to  the  Court  of 
Bankruptcy  to  expunge  the  debt,  or  to  this  Court  to  stay 
the  proceedings.     The  case  of  Elder  v.  Beaumont  (b)  is 
distinguishable.    That  was  an  action  on  a  covenant  by  a 
debtor  to  pay  the  premiums  on  a  policy  of  insurance  on 
his  life,  which  was  assigned  to  the  plaintiff  as  a  security. 
There  was  a  plea  on  equitable  grounds,  that  the  plaintiff 
proved  part  of  the  principal  debt  under  the  defendant's 

(a)  5  B  &  Aid.  95.  (b)  S  £.  &  B.  353. 
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baDkniptcy,  and  elected  to  take  the  benefit  of  the  petition 
in  respect  of  the  debt ;  and  the  question  was,  whether  the 
whole  debt  was  satisfied  so  as  to  render  it  unjust  and 
against  conscience  to  sue  upon  the  covenant  to  pay  the 
premiums  on  the  policy  intended  to  secure  that  debt.  At 
the  trial,  it  appeared  that  the  plaintiff  proved  for  the 
balaDce  of  the  debt,  but  expressly  reserved  the  sum  secured 
by  the  policy.  The  Court  considered  that  the  averment 
in  the  plea  must  be  understood  as  an  election  in  fact  to 
take  the  benefit  of  the  petition  for  the  whole  debt ;  and 
therefore  the  plea  was  good  on  demurrer^  but^  not  being 
proved,  the  plaintiff  had  a  verdict.  In  Ex  parte  Diack  {a) 
the  Court  of  Review  in  Bankruptcy  intimated  that  if  the 
proof  were  on  the  same  bill  as  that  on  which  the  action 
was  commenced  they  would  issue  a  perpetual  injunction 
to  restrain  the  action  ;  but  as  the  evidence  did  not  render 
the  fact  clear,  the  matter  was  referred  to  the  Commissioner. 

«/.  Brown,  in  support  of  the  plea. — The  matter  stands  on 
ft  different  footing  from  what  it  did  before  pleas  on  equi- 
table grounds  were  allowed.     No  doubt,  at  that  time  wh.en 
ft  creditor,  by  proving  his  debt,  elected  to  take  the  benefit 
of  a  petition  in  bankruptcy,  the  proper  course  was  to  apply 
for  a  stay  of  proceedings.     But  the  83rd  section  of  the 
Common  Law  Procedure  Act,  1854,  has  enabled  a  defend- 
ant  to  plead  an  equitable  defence  in  any  case  in  which,  if 
judgment  were  obtained,  he  would  be  entitled  to  relief  on 
equitable  grounds.     Therefore,  the  question  is,  whether,  as 
the  plaintiffs  have  elected  to  prove  their  debt,  a  Court  of 
equity  would  grant  the  defendant  relief  by  perpetual  in- 
junction.    Ex  parte  Diack  (a)  is  an  authority  to  that  effect 
It  is  said  that  there   cannot  be  a  perpetual  injunction, 
because  the  bankruptcy  may  be  superseded ;  but  in  that 

(a)  2  Mont.  &  A.  675. 
VOL.  rV. — H.  &  C.  K  SXCH. 
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1868. 


Spsmobb 

9. 

Demett. 


case  application  may  be  made  to  dissolve  the  injunction. 
[^Martin,  B. — Harley  v.  Greenwood  (a)  is  directly  in  point.] 
In  the  case  oi  Elder  v.  Beaumont  (6)  the  Court  considered 
that  there  would  have  been  a  good  equitable  answer  if  the 
plaintiff  had  proved  for  the  whole  debt.  [Pollock^  C  B. 
— A  Court  of  equity  would  only  grant  relief  quousque. 
An  equitable  plea  must  shew  that  not  only  the  plaintiff  is 
not  entitled  to  maintain  his  action,  but  that  he  never  will  be.] 

Per  Curiam  (c). — The  plea  is  bad,  and  the  plaintiflb  are 

entitled  to  judgment.     The  defendant,  however,  may  apply 

at  Chambers,  on  affidavits  to  set  aside  the  judgment  and 

stay  the   proceedings,   on   payment  of  the   costs  of  the 

demurrer. 

Judgment  for  the  plaintiff. 


(a)  5  B.  &  Aid.  95. 
(6)  8  £.  &  B.  353. 


(c)  PoUock,  C.  B.,  Martin,  B., 
Channell,  B.,  and  Pigott,  B. 


Jan,  31. 


Baxendale  and  Others  v.  The  London  and  South 
Western  Railway  Company. 


D 


The  defend-      X^ECLARATION    for  work  done,    money  paid  and 

ants,  a  rail- 
way Company,  money  received  for  the  plaintiffs^  use. 
bound  by 
their  act  of 

parliament  to  take  the  same  rates  and  tolls  from  all  persons  alike  under  the  same  or  similar 
circumstances,  charged  a  tonnage  rate  upon  goods  over  1  cwt.,  and  a  higher  rate  for  articles 
under  that  weight.  When  several  parcels,  each  under  1  cwt.,  were  delivered  to  the  defend- 
ants by  one  person  in  a  single  consignment,  at  one  and  the  same  time,  and  addressed  to  the 
same  consignee,  the  defendants  charged  a  tonnage  rate  upon  their  aggre^te  weight.  The 
plaintiflb,  common  carriers,  sent  by  the  defendants'  railway  large  consignments  of  goods 
airected  to  themselves  as  consignees,  each  consignment,  consisting  of  sever^  j^kages,  many 
of  them  having  the  names  and  addresses  of  the  persons  to  whom  the  plaintiffs  intended  to 
deliver  them.  The  defendants  charged  the  plaintifi&  for  each  package  contained  in  each 
consignment  according  to  the  weight  of  the  package. — Heldt  an  inequality  of  charge,  and 
that  the  plaintiffs  were  entitled  to  recover  bade  the  excess. 

The  plaintiff^  carried  goods  from  London  to  the  Isle  of  Wight,  using  the  defendants*  rail- 
way for  the  carriage  to  Southampton.  The  defendants,  whose  railway  did  not  extend  beyond 
Southampton,  also  carried  goods  from  London  to  the  Isle  of  Wight.  The  defenuantu 
charged  the  plaintiff  for  the  carriage  of  goods  from  London  to  Southampton  a  higher  rate 
in  proportion  than,  under  a  contract  to  carry  from  London  to  the  Isle  of  Wight^  they 
changed  their  customers  for  the  carriage  between  London  and  Southampton ;  but  for  the 
carriage  between  the  two  latter  places  they  charged  the  plaintiffs  and  the  rest  of  the  public 
alike. — Heldy  no  inequality  of  charge. 
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Plea, — Except  as  to  9/.,  parcel,  &c.,  never  indebted^  and        18G6. 

as  to  9i,  payment  into  Court ;  and  that  the  said  sum  is    ^^^"'"^'^^ 
.  Baxendalb 

sufficient  to   satisfy   the  claim  of   the   plaintiffs. — Issues  v. 

,  ^  SOUTB 

thereon.  .  Wbstiiui 

The  cause  came  on  for  trial,  before  Martin,  B.,  at  the 
I/ondon  Sittings  after  Trinity  Term,  1864,  when  a  verdict 
was  entered  for  the  plaintiffs,  subject  to  a  special  case  (so 
far  as  material)  as  follows: — 

The  plaintiffs  are,  and  for  many  years  have  been,  carry- 
ing on  business  under  the  style  of  Pickford  &  Co.,  com- 
mon carriers,  carrying  goods  to  and  from  different  parts  of 
Cngland.  They  are  in  the  habit  of  employing  various 
railway  Companies  as  common  carriers  for  the  carriage  of 
goods,  including  the  defendants. 

The  defendants  are  the  proprietors  of  the  South  Western 
Railway,  and  are  incorporated  by  the  4  &  5  Wm.  4,  c.  88. 
Their  railway  runs  (amongst  other  places)  from  their  sta- 
tion at  Nine  Elms,  London,  to  Guildford  and  to  South- 
ampton. By  sect.  149  of  the  Act,  th<x  Company  are 
authorized  to  take  tonnage  rates  for  certain  specified  goods 
at  3d*  per  ton  per  mile,  for  certain  other  s|)ecified  goods  at 
6(L  per  ton  per  mile. 

By  sect.  155,  '*  It  shall  be  lawful  for  the  said  Company 
from  time  to  time  to  make  such  orders  for  ascertaining  and 
fixing  the  price  or  sum  to  be  charged  or  taken  by  the  said 
Company  in  respect  of  small  parcels  (not  exceeding 
500  lbs.  weight),  specie,  &c.,  to  be  carried  upon  the  said 
railway,  and  from  time  to  time  to  repeal  or  vary  the  same 
as  to  them  shall  seem  proper:  Provided  always  that  the 
provisions  hereinbefore  contained  as  to  parcels  shall  not 
extend  to  goods,  articles,  matters  and  things  sent  in  large 
aggregate  quantities,  although  made  up  of  separate  and 
distinct  parcels,  but  only  to  single  and  undivided  parcels.'' 
By  sect.  156,  **  It  shall  be  lawful  for  the  said  Company, 
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and  they  are  hereby  authorized  to  carry  and  convey  upon 

the  said  railway  all  such  goods>  articles,  matters  and  things, 

^  »•  &c.,  as  shall  be  offered  to  them  for  that  purpose,  and  all 

South  ^ 

Wbstkrh  such  persqns  as  shall  apply  to  be  carried  along  the  said 
railway,  or  any  part  thereof,  and  to  demand,  receive  and 
recover  to  and  for  the  use  and  benefit  of  the  said  Com- 
pany, for  such  carriage  and  conveyance  as  aforesaid  of  all 
goods,  articles,  matters  and  things,  &c.,  in  addition  to  the 
usual  rates  and  tolls  hereinbefore  authorized  to  be  charged 
and  received,  such  sums  of  money  as  the  said  Company  or 
the  said  directors  may  from  time  to  time  fix  and  require.** 

By  sect.  1 5j8,  **  It  shall  be  lawful  for  the  said  Company, 
from  time  to  time,  and  so  often  as  they  shall  think  fit,  to 
reduce  all  or  any  of  the  rates,  tolls  or  sums  by  this  Act 
authorized  to  be  taken ;  and  afterwards  from  time  to  time 
again  to  raise  the  same,  or  any  of  them,  so  that  the  same 
respectively  shall  not  at  any  time  exceed  the  amount  by 
this  Act  authorized:  Provided  always  that  the  said  Com- 
pany shall  not .  partially  raise  or  lower  the  rates,  tolls  or 
sums  payable  under  this  Act ;  but  all  such  rates,  tolls  and 
sums  shall  be  so  fixed  as  that  the  same  shall  be  taken  from 
all  persons  alike  under  the  same  or  similar  circumstances." 

The  defendants  carry  on  the  ordinary  business  of  a  rail- 
way Company  upon  the  said  line  of  railway,  and  also  carry 
on  the  business  of  common  carriers  between  the  several 
stations  mentioned  above  and  the  other  stations  upon  their 
line,  and  also  between  their  several  stations  and  places 
beyond  the  limits  of  their  line. 

The  grounds  of  complaint  alleged  by  the  plaintifis 
against  the  defendants,  and  in  respect  of  which  this  action 
is  brought,  are  three  in  number  only,  namely : — 

1st  In  respect  of  overchai]ges  upon  consignments  of 
goods,  by  charging  for  their  carriage  rates  according  to 
the  weight  of  packages  contained  in  these  consignments 
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tikeo  separately,  instead  of  a  tonnage  rate  upon  the  whole        18G6« 
of  the  consignments  by  the  plaintiffs  of  the  same  class  of 
goods.  V. 

2nd.    Overcharges  in  not  allowing  to  the  plaintiffs  a     Wnrsiv 
suflScient  deduction  or  rebate  for  the  collection,  delivery      ^"''^^ 
and  cartage  of  goods,  both  in  London  and  in  the  country, 
when  those  services  were  not  performed  by  the  defendants. 

3rd.  Overcharges  by  chgaring  upon  goods  carried  for 
the  plaintiffs  by  the  defendants  firom  Nine  Elms  to  South- 
ampton station,  thence  to  be  forwarded  by  the  plaintifis 
to  the  Isle  of  Wight  rates  which  are  higher  than  those 
charged  to  other  persons  under  the  same  or  similar  cir- 
comstances. 

The  &ct8  upon  which  the  plaintifis*  first  claim  arises  are 
as  follows: — The  defendants  are  in  the  habit  of  charging 
for  goods  carried  by  them  upon  their  line  according  to  two 
different  rates,  viz.,  a  tonnage  rate  upon  goods  weighing 
over  1  cwt,  and  a  small  parcels  rates  for- articles  under  that 
weight.  The  small  parcels  rate  is  considerably  higher  than 
the  tonnage  rate. 

When  goods  are  delivered  to  the  defendants  for  carriage 
by  one  person  in  a  single  consignment,  at  one  and  the 
same  time,  and  are  addressed  to  the  same  consignee,  the 
defendants  are  in  the  habit  of  adding  the  weight  of  all 
Buch  small  packages  under  1  cwt.  together,  and  charging 
for  them  upon  their  aggregate  weight  or  tonnage  rate, 
although  such  goods  consist  of  a  number  of  small  packages, 
each  singly  weighing  under  1  cwt. 

The  plaintiffs  have  been  and  are  in  the  habit  of  sending 
by  the*  defendants  from  one  station  on  their  railway  to 
another  large  consignments  of  goods,  each  consignment 
frequently  consisting  of  a  number  of  small  parcels.  In 
efeiy  such  case  the  plaintifis  themselves  delivered  the  goods 
to  the  defendants  at  the  station  whence  they  were  to  go, 
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SOVTR 


directed  and  consigned  to  the  plaintifis  at  the  station  to 
which  they  were  to  be  carried,  and  where  tbej  were  to 
be  delivered  to  the  plaintifis,  and  at  such  last  mentioned 
WxsTKRH  station  the  plaintiffs  themselves  received  them  from  the 
defendants.  In  such  cases  the  plaintifis  delivered  to  the 
defendants  with  each  consignment  a  declaration  or  ticking- 
off  note,  which  contained  the  name  of  the  plaintifis*  6rm 
as  the  consignors,  and  also  as  the  consignees  of  the  goods, 
also  the  description  (but  not  the  weight)  of  the  goods,  and 
the  station  to  which  they  were  to  be  carried.  Each  pack- 
age comprised  in  any  consignment  was  labelled  with  a 
label,  on  which  was  printed,  in  plain  letters,  **  Pickford 
&  Co.,  Guildford  Station."  Many  of  such  packages  had, 
in  addition  to  such  label,  the  names  and  addresses  of  the 
persons  to  whom  the  plaintiffs  intended  to  deliver  them, 
and  had  been  desired  by  their  customers  so  to  deliver  them, 
such  addresses  being  conspicuously  shewn  on  such  pack- 
ages. Where  goods  were  delivered  by  the  plaintifis  to  the 
defendants,  to  be  carried  and  delivered  by  the  defendants 
for  the  plaintifis  to  persons  other  than  the  plaintiffs  them- 
selves, the  names  of  such  other  persons  were  inserted  as 
consignees  in  the  consignment  note  or  declaration,  and  the 
goods  were  addressed  to  them  only,  and  no  such  label  as 
before  mentioned  of  ''  Pickford  &  Ca*  was  affixed  on  the 
goods. 

Down  to  the  29th  February,  1864,  whenever  consign- 
ments of  goods  were  delivered  to  the  defendants  by  the 
plaintifis,  and  labelled  to,  directed  and  consigned  to  the 
plaintifis  themselves  in  manner  before  described,  the  defend- 
ants charged  the  plaintifis  the  tonnage  rate  upon  the^nggre- 
gate  weight  of  such  consignment,  whatever  the  weight  of 
the  several  packages  of  which  it  was  composed  might  be, 
and  that  whether  the  names  of  the  persons  to  whom  the 
plaintifis  intended  to  deliver  the  packages  after  they  had 
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received  them  at  the  defendants'  station  appeared  upon 

the  packages  or  not ;  and  if  thej  did  appear,  whether  the 

same  name  appeared  upon  all  the  packages  in  any  one  v. 

consignment  or  a   different    name   appeared  upon   each      Webtirn 

Railway  Co^ 
package. 

In  February,  1864,  the  plaintiffs  received  from  the 
defendants  a  notice  that  on  the  29th  of  that  month  the 
rates  theretofore  charged  for  the  plaintiffs'  goods  traffic 
wonid  be  cancelled  and  revised  rates  commence. 

From  and  after  the  1st  March,  1864,  the  defendants 
altered  the  system  and  the  rate  of  charge,  and  the  only 
terms  on  which  they  would  carry  for  the  plaintifis  were 
then  adopted  by  them  as  hereinafter  mentioned,  that  is  to 
saj,  they  charged  the  plaintiffs  separately  for  each  package 
contained  in  each  consignment  sent  by  the  plaintiffs  by  the 
defendants'  railway,  and  labelled,  directed  and  consigned 
by  the  plaintiffs  to  themselves  in  the  manner  before  men- 
tioned,  at  the  tonnage  rate  or  small  parcels  rate,  according 
to  die  weight  of  each  package  singly,  wherever  the  names 
of  the  persons  to  whom  the  plaintifis  intended  to  deliver 
them  after  being  received  at  the  defendants'  station  ap- 
peared upon  the  packages  in  addition  to  the  plaintiffs' 
l&bel,  except  in  those  cases  in  which  the  same  name 
appeared  upon  two  or  more  packages  in  the  same  consign* 
inent,  in  which  case  the  defendants  lumped  together  the 
weight  of  the  last  mentioned  packages  and  charged  the 
tonnage  rate  upon  their  aggregate  weight. — No  difference 
vas  made  by  the  defendants  in  thus  charging  the  plaintifis 
and  in  charging  any  others  of  the  public  who  sent  goods 
tinder  similar  circumstances. 

Between  the  1st  and  26th  March,  1864,  the  plaintifis 
*ent  by  the  defendants'  railway,  labelled,  directed  and  con- 
signed to  themselves  at  various  stations,  in  the  manner 
^ady  described,  numerous  consignments  of  goods,  each 
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consignment  being  in  the  aggregate  of  more  than  1  cwt, 
though  composed  of  a  number  of  packages  varying  in  size, 
V*  some  being  under  and  some  over  1  cwt,  and  upon  these 

South  t      j   /.  •  i     «  mi- 

Westbrh  the  defendants  charged  in  the  manner  stated  above.  The 
plaintiffs  paid  the  charges  under  protest,  and  now  seek  to 
recover  back  50/.  Ss.  1</.,  the  difference  between  the  rate 
upon  each  package,  which  they  were  actually  charged,  and 
the  tonnage  rate  upon  each  consignment,  which  they  allege 
ought  to  have  been  charged. 

(The  second  claim  was  abandoned  on  the  argument  by 
the  defendants'  counsel,  and  therefore  the  facts  upon  which 
it  arises  are  omitted.) 

The  third  claim  of  the  plaintiffs  arises  under  the  follow- 
ing circumstances. — The  plaintiffs,  in  the  course  of  theii 
business  as  carriers,  are  in  the  habit  of  carrying  goods  foi 
their  customers  from  London  to  Cowes  and  Newport,  in 
the  Isle  of  Wight,  and  in  so  doing  they  make  use  of  the 
defendants'  railway  for  the  carriage  of  goods  from  the  Nine 
Elms  station  to  their  Southampton  station,  but  all  carriage 
and  cartage  of  the  goods  off  the  line  has  been  done  by  the 
plaintifis  themselves,  and  such  goods  have  been  consigned 
by  the  plaintiffs  to  themselves  at  Southampton  only,  and 
not  to  Cowes  or  Newport.  For  the  carriage  of  these  goodi 
between  Nine  Elms  and  Southampton  station,  the  defend- 
ants have  charged  the  plaintifis  uniform  rates  of  11 «.  &f., 
I6s.  M.  and  19«.  7d.  per  ton,  according  to  the  classes  oi 
the  goods,  being  the  same  rates  as  the  defendants  have 
charged  the  rest  of  the  public  for  similar  goods  between 
Nine  Elms  and  Southampton. 

The  defendants,  by  arrangements  with  owners  of  steam- 
boats and  sailing  ships  or  vessels,  in  their  capacity  ol 
carriers,  have  also  themselves  been  in  the  habit  of  carrying 
goods  by  their  railway  from  London  to  Cowes  and  New- 
port   For  the  carriage  of  goods  from  London  to  Cowes 
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and  Newport  they  have  charged  their  customers  uniform 

rates  of  20s,  and  26«.  Sd.  per  ton,  according  to  the  classes 

of  the  goods ;  which  charges  included  collection  in  London  v. 

,  80UTB 

aod  cartage  to  Nine  Elms^  conTcyance  on  the  railway  from      Wisnair 

Nine  Elms  to  Southampton  station,  carriage  by  tramway 
from  that  station  to  the  wharf,  and  wharf  dues  there,  and 
carriage  by  boats  from  Southampton  to  Cowes  and  New- 
port, but  has  not  included  delivery  beyond  the  quays  at 
Cowes  and  Newport 

The  actual  cost  both  to  the  plaintifis  and  defendants  of 

collection  and  cartage  of  such  goods  to  Nine  Elms  station, 

and  the  fair  market  price  of  such  collection  and  cartage  is 

not  leas  than  6s.  per  ton.     The  actual  cost  to  the  plaintiffs, 

and  the  fair  market  price  of  the  conveyance  of  such  goods 

from  Southampton  station  to  Cowes  and  Newport,  including 

cartage  to  the  wharf  at  Southampton,  dues  there,  and  boat 

carriage  thence  to  Cowes  and  Newport,  is  not  less  than  8s, 

per  ton,  of  which  sum  the  cost  of  cartage  to  the  wharf  at 

Southampton  is  not  less  than  Is.  6d.^  and  the  residue  con- 

nats  of  the  charges  for  wharf  dues  and  the  cost  of  boatage. 

The  actual  cost  to  the  defendants  of  the  conveyance  of 

SQcb  goods  from  the  Southampton  station  to  Cowes  and 

Newport,  including  carriage  by  the  defendants'  tramway 

from  the  Southampton  station  to  the  wharf  at  Southampton, 

does  there,  and  boat  carriage  thence  to  Cowes  and  New- 

port,  does  not  average  more  than  55.  Ad.  per  ton,  of  which 

som  4dL  is  the  cost  of  the  carriage  by  tramway  from  the 

station  to  the  wharf,  and  the  residue  consists  of  a  lump 

anm  paid  by  the  defendants  by  arrangement  to  the  owners 

of  steam  boats  and  sailing  ships  or  vessels  conveying  the 

goods,  for  wharf  dues  and  cartage  (a). 

(a)  The  case  also  s^ted  that  special  contracts   in  which   the 

the  defendants  carried  goods  for  defendants  charged  lower  rates 

KNBe  of  their  customers  resident  those  above  mentioned. 
at  Cowes  and   Newport  under 
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The  plaintiff  allege  that  under  the  circumstances  herein 

set  forth  the  actual  charge  made  by  the  defendants  to  their 

V,  Cowes  and  Newport  customers  for  the  carriage  of  their 

South 
Wkstikr      goods  from  Nine  Elms  to  Southampton  station  is  onljr  at 

the  rate  of  Is,  per  ton,  and  the  plaintiffs  therefore  claim  to 

be  entitled  to  have  their  goods  carried  at  a  corresponding 

rate* 

Between  the  1st  January  and  26th  March,  1864,  the 
plaintifi?  sent  large  quantities  of  goods  consigned  to  them- 
selves  at  Southampton,  intended  for  Newport  and  Cowes 
respectively  (but  the  actual  destination  was  not  declared  to 
the  defendants),  by  the  defendants'  railway  from  Nine  Elms 
to  Southampton  station,  where  the  plaintiffs  received  the 
same,  and  the  plaintiffs  were  obliged  to  pay,  and  did  pay, 
therefore,  under  protest,  for  these  goods  at  the  rates  above 
mentioned.  The  plaintiffs  now  seek  to  recover  back  the 
difference  between  the  amount  so  paid  and  the  amount 
which  they  ought  to  have  been  charged  for  the  same  goodSj 
and  which  is,  as  they  contend,  Ts.  per  ton. 

The  Court  is  to  be  at  liberty,  if  it  shall  think  fit,  to  draw 
inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  is,  whethei 
the  plaintiffs  are  entitled  to  recover  from  the  defendants 
the  before  mentioned  sums,  or  any  and  what  part  thereof. 

If  the  Court  shall  be  of  opinion  in  the  aflSrmative,  judg- 
ment is  to  be  entered  for  the  plaintiflfs  for  such  sum  as  the 
Court  shall  direct.  If  the  Court  shall  be  of  opinion  in  the 
negative,  judgment  of  nou  pros,  is  to  be  entered. 

Bovill  (Diffby  with  him)  argued  for  the  plain tiflb  (a). 
(Jan.  22). — First,  the  defendants  are  not  entitled  to  charge 
the  plaintiffs  separately  for  parcels  which  form  portions  o1 
one  consignment,  but  are  bound  to  dharge  for  the  whole 

(a)  Before  PoUockj  C.  B.,  Martin,  B.,  ChanneU,  B.,  and  Pigottf  B. 
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consignment  at  a  tonnage  rate.     The  onlj  difference  be- 
tween ibis  case  and  that  of  **  packed  parcels"  is  that  there 

the  seTeral  parcels  are  made  up  into  one  package,  here  v* 

South 

tbey  are  delivered  separately,  but  inchided  in  one  consign-  Wkstbbm 
mentnote.  [Ckannell^B, — If  the  parcels  were  packed  in 
one  box,  there  would  be  a  packed  parcel ;  so  if  all  the 
parcels  were  tied  together,  there  would  be  but  one  parcel ; 
then  bas  not  the  direction  '*  Pickford  &  Co.,"  in  the  con- 
ngnxnent  note,  the  same  effect  as  if  they  had  been  tied 
togetber?]  It  has.  The  defendants  take  from  others  of 
the  pnblic  packages  sent  by  one  consignor  to  one  consignee, 
and  charge  for  the  whole  a  tonnage  rate,  and  therefore  they 
have  no  right  to  charge  the  plaiutifis  the  small  parcels  rate. 
The  names  on  the  parcels  of  the  persons  to  whom  the 
plaintiflb  intended  to  deliver  them  is  no  direction  to  the 
defendants,  but  a  private  mark  of  the  plaintiffs.  The 
defendants  were  bound  to  deliver  the  parcels  to  the  plain- 
tifi  at  the  station,  not  to  the  persons  whose  names  and 
addresses  were  upon  them.  Where  it  is  intended  that  the 
defendants  should  deliver  a  parcel  to  a  person  whose  name 
ia  upon  it,  his  name  is  inserted  in  the  consignment  note  as 
consignee,  and  the  plaintiffs  do  not  put  the  label  **  Pickford 
&  Co."  on  the  parcel.  [Channelly  B. — Would  it  be  a  per- 
formance of  the  defendants'  contract  to  deliver  a  parcel  to 
^6  person  whose  name  was  upon  it  ?]  They  have  no 
authority  to  do  so.  [Piffott,  B. — They  know  from  the 
course  of  business  that  the  label  contains  the  direction  to 
^hicb  they  must  attend.]  The  case  is  concluded  by  the 
aotborities :  Pickford  v.  The  Grand  Junction  Railway/  Com" 
panjf  (a),  Crouch  v.  The  Great  Northern  Railway  Com- 
P(tny  (J),   Sutton  v.    The   Great  Western  Railway    Com- 

(fl)  10  M.  &  W*  899.  {h)  \  1  Exch.  742. 

(c)  3  H.  &  C.  800. 
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1866.  Secondly,  the  defendants  are  bound  to  make  a  deduction 

^'^^^'^^      for  the  collection,  delivery  and   cartage  of  goods,  where 

Sax EM  DALE 

9,  those  services  are  not  performed  by  them.     {Wood^  for  the 

Wkstebv      defendants,  stated  that  he  did  not  intend  to  argue  this 

Bailwat  Co.        .   ^  . 
pomt.) 

Thirdly,  the  defendants  are  not  justified  in  charging  the 
plaintiffs  for  goods  carried  from  the  station  at  Nine  Elms 
to  Southampton  the  same  rate  as  they  charge  other  persons 
for  carrying  goods  from  that  station  to  the  Isle  of  Wight 
A  similar  overcharge  was  attempted  with  respect  to  the 
collection,  delivery  and  cartage  of  goods,  and  it  was  decided 
that  the  Company  had  no  right  to  make  it :  Pickford  v. 
The  Grand  Junction  Railway/  Company  (a),  Baxendale  ▼• 
The  Great  Western  Railway  Company  (A),  Garton  v.  27i< 
Bristol  and  Exeter  Railway  Company  (c).  IMartins  B.— 
The  act  of  parliament  requires  that  the  Company  shall 
charge  -all  persons  equally  for  carriage  upon  their  line. 
The  question  in  this  case  is  not  the  same  as  that  in  I^ek- 
ford  V.  The  Grand  Junction  Railway  Company  (a).  The 
cartage  of  goods  from  Camden  Town  to  Cheapside  musi 
necessarily  cost  a  considerable  sum,  and  to  the  London 
Docks  a  greater  sum,  and  when  the  Company  charged 
Messrs.  Pickford  the  same  for  goods  delivered  at  Camden 
Town  as  they  charged  to  a  warehousekecper  for  the  goodf 
delivered  in  Cheapside  there  was  obviously  an  inequalitj 
of  charge.  But  here  the  defendants  charged  the  plaintifli 
and  all  other  persons  alike  for  the  carriage  of  goods  froni 
Nine  Elms  station  to  Southampton.]  It  is  equally  unrea- 
sonable to  make  the  same  chaise  to  a  person  who  receive! 
goods  at  Southampton  as  to  a  person  who  requires  them  t< 
be  delivered  at  Cowes.  ^Channell,  B. — The  defendant! 
fulfilled  their  contract  by  delivering  the  goods  to  the  plain- 

(a)  10  M.  &  W.  399.  16  C.  B.  N.  S.  187. 

(*)  14  C.B.N.S.  1 ;  in  error,         (c)  6  C.  B.  N.  S.  689. 
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tifi  at  Southampton,  and  then  they  became  carriers^  beyond        1866. 

their  line  to  the  Isle  of  Wight,  which  is  authorized  by  their    ^^^^j^^ 

Act.    The  plaintifilsy  having  received  the  goods  at  South-  ^• 

amptoD,  also  became  carriers  to  the  Isle  of  Wicrht ;  but  if     Wkstbrh 
/     '  ^  RailwatCo. 

the  defendants  are  enabled,  from  circumstances,  to  carry  to 

the  Isle  of  Wight  at  a  cheaper  rate  than  the  plaintiffs,  why 
should  they  not  have  the  benefit  of  that  ?  Martin,  B.— 
It  is  not  a  carriage  by  railway,  but  by  another  mode  of 
coDTeyance.  That  is  different  from  a  delivery  in  London 
of  goods  which  arrived  at  the  Camden  Town  station. 
Pigott,  B. — Can  the  delivery  of  goods  at  the  Isle  of  Wight 
be  called  a  delivery  of  goods  carried  from  London  to 
SoQtbampton  ?]  Suppose,  in  the  case  of  Pichford  v.  The 
Grand  Junction  Railway  Company  (a),  the  goods,  instead  of 
being  delivered  in  London,  had  been  carried  by  a  steam 
boat  to  Richmond,  what  difference  would  that  have  made 
io  the  principle  of  the  decision  ?  [^Pigott,  B. — Here  the 
goods  are  not  carried  under  the  like  circumstances,  for  they 
are  oaly  carried  for  the  plaintiffs  to  Southampton,  but  for 
other  people  to  Cowes.]  There  is  an  inequality  of  charge 
fivthe  carriage  between  London  and  Southampton.  Taking 
the  lowest  scale,  the  defendants  charge  20«.  per  ton  for  the 
Cttriage  to  the  Isle  of  Wight.  That  includes  the  costs  of 
^<>  per  ton  for  collection  in  London,  and  5«.  4rf.  for  deliver- 
ing at  Cowes,  which,  deducted  from  the  20«.,  leave  9s.  Sd. 
as  the  sum  which  they  ought  to  charge  the  defendants  for  the 
carriage  from  Nine  Elms  station  to  Southampton,  but,  instead 
of  that,  they  charge  them  11  «•  Sd. — Again,  the  highest  charge 
to  the  general  public  to  Cowes  is  26«.  8^.,  and,  if  the  two 
SQQs  of  5$.  and  5s.  4td.  be  deducted,  the  proper  charge  is 
16i.  id.  for  the  carriage  on  the  railway.  The  subject  is 
elaborately  discussed  in  the  judgment  of  Cockburn^  C.  J., 
in  Baxendale  ▼.  The  Great  Western  Railway  Company  (i), 
(ff)  10  IL  &  W.  399.  (h)  6  C.  B.  N.  S.  309.  354. 
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which  is  a  conchisive  authority  that  in  this  case  there  is  an 
inequality   of  charge.     It  is   clear  that   there   must  be  a 
r.  deduction   in  respect   of  the  cost  of  collection,  and  the 

South 
Westcrh      authorities  shew  that  there  must  also  be  a  deduction  in 

respect  of  delivery  beyond  the  limits  of  the  railway  ?  Then 

can  the  distance  make  any  difference^  or  the  mode  in  which 

the  goods  are  conveyed  ? 

Wborf,  for  the  defendants.— The  first  point  has  never 
been  decided.  It  is  not  intended  to  impugn  the  case  of 
Sutton  V.  The  Great  Jl'estern  Railway  Company  (a),  or  the 
other  decisions  as  to  packed  parcels.  The  law  on  that 
subject  is  clear,  but  this  case  is  distinguishable.  When  the 
plaintiffs  send  parcels  by  the  defendants'  railway  they 
deliver  to  them  a  ticking-off  note,  in  which  the  weight  of 
each  parcel  is  stmted.  Other  persons  send  goods  to  the 
defendants  without  any  ticking-off  note,  and  when  the 
p]ainti0s  do  so  they  are  charged  at  the  same  rate.  In  all 
the  decided  cfes«s  there  has  been  inequality.  It  is  con* 
ceded  that  the  deleodtnts  have  a  right  to  fix  the  charge ; 
and  it  b  &Hind  as  a  fict  that  for  the  carriage  of  goods 
bctw<<en  the  $titiv>as  ihev  charge  the  defendants  and  the 
pubSc  in  (Eeneral  at  the  same  rate  under  similar  circum- 
ii|anc<^  In  the  cft»  of  Bmremdak  ▼.  The  Great  Western 
lUikt^  Ommymm  \i)  CWAhua,  C.  J.,  said  that  the  Courts 
wef^  ft^uctant  to  interfiwe  with  the  mode  in  which  railway 
i\impaiik«  eanM  on  tWir  business,  unless  they  were 
<4<«r^  $^«6^i  ibat  ibe  Company  was  seeking  to  promote 
il$  o«ti  ai>ran;^^:c^  by  establishing  an  inequality.  In 
J^MviMMr  Tx  T%t  SimA  Emsierm  Railway  Company  (c)  the 
Ij^K^  ^tft'  i^k^^kal  wiik  those  in  the  present  case,  with 
iV^  <^*^v«  viT  tW  label  *'  Pickford  &  Co.**  upon  the 

Mt>  ^  HX  0.  ^Ml.  (i)  5  C.  B.  309.  352. 

<<')  4  C>  a  B.  N.  S.  63. 
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packages,  and  the  Court  held  that   the    Company  were        18G6. 
entitled  to  make  the  charge.     [Channell^  B.— There  the      ^-^v-*^ 
parties  to  the  contract  were  the  railway  Company  and  the  v. 

consignees :  Pickford  &  Co.  were  merely  the  agents.  Here      Wksterw 
the  goods  are  consigned  by  the  plaintiffs  to  themselves.] 

With  respect  to  the  third  claim,  there  is  no  complaint 
that  the  defendants  charge  the  plaintiffs  more  than  other 
persons  for  the  carriage  of  their  goods  from  Nine  Elms 
station  to  the  Isle  of  Wight ;  but  the  complaint  is  that  the 
defendants  charge  their  custonrers  in  the  Isle  of  Wight  less 
in  proportion  than  they  charge  the  plaintiffs  for  the  carriage 
from  Nine  Elms  station  to  Southampton.     The  defendants 
haTe  a  right  to  do  so.     They  may  make  what  contracts 
they  think  fit.     They  may  charge  less  in  proportion  for  a 
long  distance  on  their  line  than  for  a  short  distance,  pro- 
vided they  charge  all  persons  alike  under  similar  circum- 
stances.   They  may  also  do  the  same  where  they  carry 
bejond  their  line.     In  Jones  v.  The  Eastern  Counties  Rail' 
my  Company  (a)  the  Court  of  Common  Pleas  refused  to 
grant  a  rule  under  the  Railway  Traffic  Act,  1854,  to  com- 
pel the  defendants  to  issue  season  tickets  between  Col- 
chester and  Ix)udon  on  the  same  terms  as  they  issued  them 
between  Ipswich  and  London.     Hazier  v.  The  Caledonian 
RoSway  Company  (b)  is  also  an  authority  that  a  railway 
Company   may  charge   less  in  proportion  for  carriage  a 
longer  than  a  shorter  distance  on  their  line.     Iff  Garton  v. 
The  Bristol  and  Exeter  Railway  Company  (c)   Cockbum, 
C.  J.,  said  that  **  it  has  never  been  held  unreasonable  to 
charge  a  lower  rate  for  goods  which  have  travelled  a  long 
way.    And  Hilly  J.,  said: — "The   goods   for  which  the 
defendants  charge   less  are  such  as  have  been  carried  by 
'through  traffic'  from  Manchester  to  Exeter,  but  the  goods 

(a)  3  C.  B.  N.  S.  718.  (b)  17  Scotch.  Seas.  Caa.  302. 

(c)  1  B.  &  S.  11-2  ;  30  L.  J.  Q.  B.  291.    ' 
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1866.        which  the  plaintiffs  send  from  Bristol  to  Exeter  are  not 

^^-*>^^       so.**     Cromptouy  J.,  said : — "  It  is  charging  other  people 
Baxendali  ,  . 

r.  too  little,  nor  you  too  much.'*]   In  all  the  cases  which  seem 

Wbsterm      opposed  to  this  view  inequality  was  the  principle  of  the 
iLWAT     .    jgj.jgjj^j^^  ^jjj  jj  would  be  going  a  step  further  to  hold  that 

inequality  is  not  a  necessary  ingredient.  The  defendants 
have  a  right  to  chaise  for  the  "  through  traffic"  at  a  cheaper 
rate  than  from  station  to  station,  provided  they  charge  all 
persons  alike."  [Martin ,  B. — The  defendants  have  a  rail- 
way from  London  to  Southampton,  and  as  a  condition  of 
granting  it  the  legislature  imposed  on  them  the  terms  of 
carrying  upon  an  equality.  But  then  they  carry  to  places 
beyond  their  line,  and  they  choose  to  do  that  for  a  certain 
sum,  including  collection  in  London  and  delivery  at  the 
Isle  of  Wight.  They  offer  to  the  plaintiffs  to  carry  for 
them  at  the  same  rate,  but  the  plaintiffs  say,  *'  We  prefer 
carrying  to  the  Isle  of  Wight  ourselves,  and  we  require 
you  to  carry  for  us  from  Nine  Elms  to  Southampton.  It  is 
true  you  only  charge  us  what  you  charge  other  persons  for  the 
carriage  to  Southampton,  but  we  will  analyze  your  charges 
to  the  Isle  of  Wight,  and  if  by  deducting  what  is  reason- 
able for  collecting  in  London  and  carrying  from  Southamp* 
ton  to  the  Isle  of  Wight,  the  residue  is  less  than  you 
charge  us  to  Southampton,  that  is  all  we  will  pay  you."] 
As  regards  London  and  Southampton  there  is  no  inequality, 
for  there  i^no  charge  for  collecting  and  carrying  to  Nine 
Elms  station,  but  the  charge  is  from  that  station  to  South- 
ampton. Where  it  is  a  *'  through  rate**  the  defendants  are 
bound  to  allow  a  reasonable  sum  for  collection  and  delivery. 
Here  it  is  a  ^'  station  to  station  rate."  But  there  is  in  fact 
no  disproportion  in  the  chaises.  The  defendants  charge 
for  the  carriage  of  goods  from  London  to  Cowes  and  New- 
port uniform  rates  of  20s.  and  26«.  8J.  per  ton,  according 
to  the  clasdes  of  goods.    The  station  to  station  rates  are 
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III.  SI,  I6s.  3d,  I9s.  Id.   From  the  20«.  must  be  deducted        i866. 
the  it,  for  collection.     ITie  defendants,  having  a  tramway,      *^-^v-w/ 

are  enabled  to  carry  goods  from  the  Southampton  station  v. 

L      t     i«  •  1        •  Sooth 

to  toe  wharf  at  Ad.  per  ton,  while  it  costs  the  plaintiffs  l&      Wbstebh 

W,  and  if  6$.  Ad.  be  deducted  from  the  20*.,  14*.  8d. 
remains,  which  is  not  less  in  proportion  to  the  whole  dis- 
tance than  the  plaintiffs  are  charged  for  the  ^carriage  from 
Nine  Elms  station  to  Southampton. 

BmU  replied. 

Cur.  adv.  vult 

CuANNELL,  B.,  now  Said.  —  This  is  an  action  by  the 
plaintifi  who  carry  on  business  as  common  carriers  under 
the  style  or  firm  of  Pickford  &  Co.,  against  the  London 
wd  South  Western  Railway  Company,  to  recover  the 
amount  of  certain  overcharges,  which  the  plaintifis  allege 
the  defendants  have  made  upon  them,  and  which  they  have 
ptid  under  protest  At  the  trial,  before  my  brother  Martin, 
a  verdict  was  entered  for  the  plaintiffs,  subject  to  a  special 
^  which  has  been  argued  before  us  in  the  present  Term. 
Uy  brother  Martin  went  to  Chambers  before  the  argument 
vas  concluded,  and  therefore  the  judgment  I  am  about  to 
^ver  must  be  considered  as  the  judgment  of  the  Lord 
Chief  Baron,  my  brother  Pigott  and  myself,  although  I 
Wieve  my  brother  Martin  concurs  in  our  view. 

The  defendants  carried  on  the  business  of  common  car- 
ers upon  their  railway ;  and  on  their  line  between  Nine 
Elmsstation,  London,  and  Southampton,  they  carried  goods 
delivered  to  them  by  the  plaintifis.  Three  specific  claims 
^  made  on  behalf  of  the  plaintiffs,  and  we  are  to  see 
whether  they  are  entitled  to  recover  beyond  the  amount 
paid  into  Court  The  question  turns  on  the  Act  which 
u^rporated  the   Company,  4   &  5  Wm.  4,  c.  Ixxxviii., 

▼OL.  IT. ^H.  ft  C.  L  SXCH. 
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1866.        8S.  149,  155,  156  and  especially  158,  sometimes  called  the 

^^"^'^^      "  equality  clause,"  which  contains  a  proviso  that  the  Com- 

«'•  pany  shall  not  partially  raise  or  lower  the  rates,  tolls  or 

Westeen     sums  payable  "  under  this  Act,  but  all  such  rates,  tolls  and 

sums  shall  be  so  fixed  as  that  the  same  shall  be  taken  from 

all  persons  alike  under  the  same  or  similar  circumstances.* 

In  actions  Against   other  railway  Companies  there   have 

been  decisions  upon  words  the  same,  or  nearly  the  same  as 

this  proviso.  The  case,  having  set  out  the  material  sections 

of  the  Act,  states  the  heads  of  claim,  and  the  grounds  upon 

which  each  is  made ;  and  it  then  proceeds  to  state  the  facts 

on  which  tlie  plaintiffs  found  their  right  to  recover  under 

each  head. 

The  first  head  is  ''overcharges  upon  consignment  of 
goods^  by  charging  for  their  carriage  rates  according  to  the 
weight  of  packages  contained  in  these  consignments  taken 
separately,  instead  of  tonnage  rate  upon  the  whole  of  the 
consignments  by  the  plaintiffs  of  the  same  class  of  goods.** 
Under  this  head  various  particulars  are  stated,  and  it  shews 
the  way  in  which  packages  were  entered  in  the  ticking-off 
note,  which  was  delivered  by  the  plaintiffs  to  the  defend- 
ants with  each  consignment — that  they  were  sometimes 
addressed  to  the  persons  to  whom  the  plaintifis  intended  to 
deliver  them,  but  always  had  upon  them  a  label  with 
*•  Pickford  &  Co.,  Guildford  Station."  It  is  not  necessary, 
however,  to  recapitulate  the  facts  in  detail ;  it  is  sufficient 
to  say  that,  having  carefully  considered  them  we  are  of 
opinion  that,  as  regards  the  first  head  of  claim,  the  case  is 
within  the  authorities  cited  as  to  packed  parcels,  and  that 
the  plaintifiB  are  entitled  to  recover. 

With  regard  to  the  second  head  of  claim,  the  defendants' 
counsel  very  properly  admitted  that  he  could  not  support 
it,  and  therefore,  upon  that  head,  the  plaintifis  are  also 
entitled  to  recover. 
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He  third  head  of  claim  is  for  '' overcharges  by  charging        1866. 
upon  goods   carried  for  the  plainlifis  by  the  defendants    ^^^^^iidali 

from  Nine  Elms  to  Southampton  station,  and  thence  to  be        „  <*• 

^  South 

Swrwarded  by  the  plaintiffs  to  the  Isle  of  Wieht,  rates  which      Westebit 

L-  L        1  ,  ,  ,  J        .       Railway  Co. 

•re  higher  than  those  charged  to  other  persons  under  the 

same  or  similar  circumstances*"  It  appears  that  the  de- 
fendants collected  parcels  in  }^ondon,  and  carried  them  on 
their  railway  to  their  station  at  Southampton,  and  thence 
bj  means  of  a  tramway  to  a  wharf  at  Southampton ;  from 
whence,  by  means  of  steam-boats,  they  landed  them  on  a 
wharf  at  Cowes  or  Newport,  in  the  Isle  of  Wight.  The 
defendants  also  carried  for  the  plaintifis  from  London  to 
Southampton  goods  which  the  plaintiffs  received  at  the 
Southampton  station  and  delivered  to  their  consignees  at 
Southampton  and  in  the  Isle  of  Wight. 

It  is  said  that  the  cost  which  the  defendants  incurred  in 
ctrrjmg  goods  from  Southampton  to  the  Isle  of  Wight  by 
tramway  and  steam-boats  was  less  than  that   necessarily 
incurred  by    the    plain tiSs    in    carrying  goods   for   their 
ctwtomers    from    Southampton    to    the    Isle    of    Wight, 
and  we  are  called  upon  to  determine  what  would  be  a 
proper  deduction  from  the  defendants'  charge  for  carriage 
under  one  contract  for  the  receipt  of  goods  in  London  and 
delivery  of  them  at  Newport,  when  they  carry  to  South- 
•"jpton  only.    We  consider  that  the  defendants  are  entitled 
to  do  what  they  profess  to  do,  viz.,  to  carry  on  the  business 
of  common  carriers  from  London,  or  any  place  in  London, 
to  Newport  or  other  places  in  the  Isle  of  Wight,  and  to 
^  their  railway   so   far  as  it  is  available,  that  is  from 
I^ndon  to  Southampton,  and  then  to  act  as  carriers  beyond 
their  line,  from  Southampton  to  the  Isle  of  Wight. 

Several  cases  were  pressed  upon  us  with  the  view  of 
Mcwing  that  when  a  railway  Company  collects  goods  in 

L  2 
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1866.        London  or  its  immediate  neighbourhood,  and  delivers  them 

J'^^^    '       free  of  charo^e  at  a  station  on  their  railway  some  little  dis- 

*'•  tance  off,  the  collection  in  the  first  instance  and  the  subse- 

SOUTH  ^  .  1- 

Wkstkbn  quent  delivery  free  of  charge  constitute  an  equality  as 
regards  parties  who  are  charged  the  ordinary  rate  fixed  by 
the  Company  when  taking  upon  themselves  the  duty  of 
collecting  and  delivering  goods.  We  abide  by  these  deci- 
sions, but  they  are  not  applicable  to  the  present  case.  In 
the  decisions  to  which  I  refer,  the  collection  and  delivery  of 
goods  by  the  Company  was  auxiliary  or  subsidiary  to  their 
business,  not  as  common  carriers,  but  as  carriers  upon  their 
line  of  railway.  But  when  the  defendants  avail  themselves 
of  the  opportunity  of  chartering  steam-boats  to  carry  goods 
from  Southampton  to  the  Isle  of  Wight,  that  is  not  subsi- 
diary to  their  business  as  carriers  upon  their  railway,  but 
their  real  position  is  that  they  are  common  carriers  firom 
London  to  the  Isle  of  Wight,  availing  themselves  of  tbeii 
railway  so  far  as  it  serves  them  for  that  purpose.  Upon  the 
facts  stated  we  must  regard  what  has  been  done  as  bona  fide 
since  there  is  no  suggestion  of  mala  fides,  and  so  regarding 
it  we  think  there  is  not  necessarily  an  inequality.  Foi 
these  reasons  we  are  of  opinion  that  upon  the  first  and 
second  claims  there  must  be  judgment  for  the  plaintiflk,  but 
upon  the  third  claim  judgment  must  be  entered  for  the 
defendants. 

Judgment  accordingly. 
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1866. 


Noble  v.  Ward  and  Another.  Jan.  12. 

1  HE  first  count  of  the  declaration  stated^  that  it  was  The  plaintiff 
agreed  between  the  plaintiff  and  the  defendants  that  the  the  defendants 
plaintiff  would  sell  and  deliver  to  the  defendantSy  and  that  sLned  by'tho 
the  defendants  should  accept  from  the  plaintiff  within  a  ^eU ^ddeU."" 
certain  agreed  period,  which  elapsed  before  suit,  a  large  J®'»  *1^^"^® 
quantity  of  cloth  at  certain  prices  to  be  therefore  paid  by  (above  lOl, 

,     ,      in  value). 

the  defendants,  and  then  agreed  upon  between  the  plaintiff  Afterwards 
and  the  defendants ;  jet  the  defendants  refused  to  accept  breach  the 
«r  pay  for  the  said  cloth,  although  afterwards  and  before  f^uJ^gST 
auit  all  things  were  done  and  happened,   and   all  times  ^g^baU*'  ^ 
elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  tended  for  a 
goods  accepted  and  paid  for  by  the  defendants,  whereby  ^^^  (there 

...  .  being  neither 

the    plaintiff    lost    the    difference    between   the    agreed  accepunce 
price  and    the   lower  price   to    which    the   said    goods  under  the  ver« 

f  11  bal  arrange- 

'***•  mont)  that 

Pleas.— Firet:     A   denial    of   the    alleged    agreement,  l^'^^^l^t 

Second:  That  the  plaintiff  was  not  ready  and  willing  to  ^^^j^^'n^f^ ""^ 

deliver  the  said  cloth  within  the  said  agreed  period  and  rescind  the 

^  *  written  con- 

therein  made  default.      Fourth :    That  after  the   alleged  tract,  which 

®        the  plaintiff 

agreement,  and  before  any  breach  thereof,  it  was  agreed  might  there- 
b;  and  between  the  plaintiff  and  defendants  that  the  said 
tgreemeDt  should  be  rescinded,  and  the  plaintiff  and  the 
defendants  then  rescinded  the  same  accordingly. — Issues 
thereon. 

At  the  trial  before  Bramwelly  B.,  at  the  Manchester 
Summer  Assizes,  1865,  the  following  facts  appeared: 
^•The  plaintiff  is  a  manufacturer  at  Great  Harwood, 
And  the    defendants  are   merchants,   carrying    on    busi- 
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ness  ID  Manchester  under  the  name  of  Ward,  Armitage 
and  Co.  On  the  1 2th  of  August,  1864,  the  defendants 
gave  to  the  plaintiff  an  order  in  writing  (signed  by  the 
defendants)  for  500  pieces  32-inch  grey  [cloth,  &c.,  and 
1000  pieces  35-inch  grey  cloth,  &c.,  at  specified  prices,  "  to 
be  delivered  commence  in  three  to  four  weeks,  complete  in 
eight  to  nine  weeks,''  *'  same  material,  and  as  well  made  as 
sample  piece  delivered  to-day."  On  the  18th  of  August, 
1864,  the  defendants  gave  to  John  Uindle,  the  plaintiff's 
agent,  a  second  order  in  writing  (also  signed  by  the  defend- 
ants) for  500  pieces  32-inch  grey  cloth,  &c.,  and  1000 
pieces  35-inch  grey  cloth,  &c.,  at  specified  prices,  "  to  be 
delivered  to  follow  on  after  order  given  12th  instant,  and 
complete  in  ten  to  twelve  wceks,'^  '*  same  materials,  and  as 
well  made  as  sample  pieces  delivered  on  the  12th  instant'' 
On  the  10th  of  September,  1864,  the  plaintiff  made  a  first 
delivery  to  the  defendants  of  220  pieces  on  account  of  the 
first  mentioned  order,  but  the  defendants  refused  to  accept 
them,  insisting  that  they  were  deficient  in  the  reed.  After- 
wards, and  prior  to  the  27 ih  of  September,  1864,  the 
defendant  uiade  other  deliveries  on  account  of  the  first 
mentioned  order,  which  were  refused  for  the  same 
reason. 

On  the  27ih  of  September,  1864,  the  plaintiff  and 
defendants  agreed  to  rescind  and  do  away  with  the  first 
mentioned  contract,  to  extend  for  a  fortnight  the  time  for 
the  performance  of  the  contract  of  the  18th  of  August^ 
1864,  and  that  the  plaintiff  should  take  back  the  goods 
delivered  under  the  first  mentioned  contract.  The  goods 
delivered  as  aforesaid  under  the  first  mentioned  contract 
were  accordingly  taken  back  by  the  plaintiff. 

On  the  14th  of  October,  1864,  the  plaintiff  delivered  to 
the  defendants  130  pieces  of  the  said  35-inch  cloth. 

On  the  15th  of  October,   1864,  the  defendants  wrote 
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to  the  plaintiff,  and  the  plaintiff  received  the  following       1866. 

letter:— 

"Mr.  Mark  Noble. 

**  Victoria  Mill,  Great  Harwood. 

•*  Dear  Sir, 

"We  received  yesterday  an  invoice  for  130  pieces, 

35-iDcb,&c.     You  should  have  delivered  150  pieces  as  per 

agreement  with  you  September  27th ;  and,  as  you  have 

not  done  so,  we  must  be  under  the  necessity  of  cancelling 

the  order.     We  may  add  that  even  if  delivered  as  agreed 

ve  could  not  take  such  goods  as  you  have  sent,  for  they 

M€  not  yet «  20  reed. 

"  Yours,  &c., 

"  Ward,  Armitage  &  Co.*' 

On  the  same  day  the  plaintiff  wrote  to  the  defendants, 

and  the  defendants  received  the  following  letter : — 

"  Messrs.  Ward,  Armitage  &  Co. 

'*  Gentlemen, 

"  The  time  to  commence  delivering  the  order  taken 

August  18th  is  not  due  until  the  21st  instant,  according  to 

the  agreement  made  with  you  on  September  27th.     The 

doth  is  a  20  reed. 

"  Yours,  &c., 

"  Mark  Noble." 

On  the  21st  of  October,  1864,  the  plaintiff  tendered 
220  pieces  more,  and  afterwavds  and  before  the  17  th  of 
November,  1864,  he  tendered  the  remainder  of  the  1500 
pieces  mentioned  in  the  order  of  the  18th  of  August,  1864, 
bat  the  defendants  refused  to  accept  any  of  them. 

The  learned  Judge  being  of  opinion  that  the  contract  of 
the  18th  of  August  was  rescinded  by  the  parol  alteration 
of  the  27th  of  September,  and  that  the  contract,  as  altered. 
Dot  being  in  writing,  could  not  be  enforced,  directed  a 
DODSuit  to  be  entered. 
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1866.  MelUshy  in  last  Michaelmas  Term,  obtained  a  rule  nisi 

for  a  new  trial^  on  the  ground  that  the  plaintiff  was  entitled 
to  recover  on  the  contract  of  the  18tb  of  August,  1864, 
citing  Moore  v.  Campbell  {a) ;  against  which 

Holker  and  Baylis  shewed  cause  (6). —-The  written  con- 
tract of  the  18th  of  August  having  been  varied  by  parol, 
that  variation  necessarily  rescinds  the  contract.  It  is 
true  that  the  contract,  as  altered,  cannot  be  enforced  by 
action,  but  it  is  not  the  less  a  subsisting  contract :  Goes  ▼• 
Lord  Nugent  {c\  Stead  v.  Dawber{d).  Lord  Denman,  in 
the  latter  case,  expressly  said,  that  in  contemplation  of  law 
the  altered  contract  subsists,  though  the  statute  intervenes, 
and  takes  away  the  remedy  upon  it  That  a  party  may 
waive  the  performance  of  a  term  in  a  contract  without 
rescinding  the  contract  itself  is  not  denied.  And  that 
distinguishes  Moore  v.  Campbell  (a),  on  which  the  plaintiff 
relied  in  moving  for  the  rule,  from  Stead  v.  Dawber  (d). 
But  here,  as  in  Stead  v.  Dawber  {d)^  the  subsequent  ar- 
rangement by  parol  essentially  varied  the  written  contract. 
The  time  for  delivery  being  extended,  the  time  for  pay- 
ment is  extended  with  it.  That  amounts  to  an  absolute 
rescission  of  the  original  contract,  whereas  in  Moore  v.  Camp- 
bell (a),  Parke,  B.,  said,  that  the  parties  never  meant  to 
rescind  the  original  contract  absolutely.  There  the  inten- 
tion to  rescind  the  originahcontract  was  contingent  on  the 
new  contract  being  performed.  But  that  can  only  be  so 
where  the  new  contract  is  to  be  performed  before  or  at  the 
same  time  as  the  original  contract  Convenience  is  against 
the  plaintiff's  contention.  That  the  parol  agreement  is 
not  absolutely  void  is  clear,  since  part  payment  or  part 

(a)  10Exch.d2d.  Bnd  Pigott,  B. 

(b)  Nov.  18.     Before  PoOoeky         (c)  5  B.  &  Ad.  58. 
C.B.jBramwen,B^ChattnettyB.f         (d)  loA.&E.  57. 
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delirerj  woald  set  it  up.     Can  its  operation  as  a  rescission        1866. 

of  the  written  contract  depend  on  the  circumstance  of  part 

payment  or  part  delivery?    The  declared  intention  of  the 

parties  being  to  extend  the  time  for  payment  and  delivery, 

it  is  plainly  contrary  to  that  intention  that  even  before  the 

eitended  time  has  elapsed,  either  party  should   be  able 

to  turn  round  and  sue  on  the  original  contract.     Yet  that 

tt  the  inevitable  result,  if  the   original  contract    be  not 

J^eadDded. — They  also  argued  that  the  plaintiff  was  not 

f^uij  and  willing  to  deliver  under  the  contract  of  the  18th 

of  August,  and  cited  Hoare  v.  Rennie  (a). 

MdUth,  in  support  of  the  nile. — ^The  question  raised  is, 
whether,  where  the  Statute  of  Frauds  requires  a  contract 
^  be  in  writing,  every  material  alteration  of  the  written 
^^ntract  by  parol  necessarily  rescinds  it.      If  so,     the 
^Cention    of   the    parties  is  liable    to   be  defeated  by 
Uie  most   trivial  alteration,  the  only  enforceable  contract 
^ing  thereby  annulled.    The  language  of  the  17th  section 
of  the   Statute    of   Frauds    differs    materially    from   the 
language  of  the  4th  section.     The  4th  section  takes  away 
the  remedy  on  such   parol  contracts  as  come  within  its 
terms,  but  the  17th  section  affects  the  validity  of  the  con- 
tract itself.     The  17th  section  enacts  that  no  contract  for 
the  sale  of  goods  for  the  price  of  £10  or  upwards,  of  which 
there  is  no  written  memorandum,  '*  shall  be  allowed  to  be 
good/'  unless  certain  acts  are  done,  which  here  are  not 
But  if  the  parol  alteration  cannot  be  allowed  to  be  good  to 
create  anew  contract,  why  should  it  be  allowed  to  be  good 
to  rescind  the  old  one.     To  give  it  that  operation  w^ould 
be   to    defeat   the   intention    of   the    parties,    for    they 
never  intended  rescission  except  on  the  terms  of  the  con- 
tract, as  altered,  being  performed.     And  that  intention  is 
cmly  evidenced  by  the  abortive  attempt  to  make  a  new 

(a)  5  H.  &  N.  19. 
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contract.  [Bramwell,  B.— Suppose  the  written  contracf 
was  for  wine  of  a  particular  brandy  and  afterwards  the 
parties  agreed  by  parol  that  the  wine  should  be  of  a 
different  brand,  would  that  alteration  rescind  the  written 
contract?]  That  case  would  differ  from  the  present, 
since  there  the  subject-matter  of  the  contract  is  changed. 
With  regard  to  the  authorities,  Moore  v.  Campbell  (a) 
is  the  only  case  directly  in  point.  The  absence  of 
other  authorities  is  not  surprising,  since  neither  party 
is  in  general  prepared  to  carry  out  the  original  con- 
tract. Gos8  V.  Lord  Nugent  (i),  and  Stead  v.  Daio* 
ber  (c),  only  shew  that  the  altered  contract  can- 
not be  enforced,  not  that  the  original  contract  is 
rescinded.  On  the  other  hand,  in  Moore  v.  Camp^ 
bell  (a),  the  action  was  brought  on  the  original  con- 
tract which  was  iix  writing,  and  the  plea  was  that  it  was 
rescinded.  There,  as  here,  the  evidence  shewed  an 
alteration  by  parol  of  the  term  relating  to  delivery.  The 
Court,  while  granting  a  new  trial  on  another  point, 
delivered  on  this  point  a  considered  judgment  for  the 
guidance  of  the  Judge  upon  the  new  trial.  And  Parke,  B., 
said,  '*  If  a  new  valid  agreement  substituted  for  the  old  one 
before  breach  would  have  supported  the  plea,  we  need 
not  inquire,  for  the  agreement  was  void,  there  being 
neither  note  in  writing,  nor  part  payment,  nor  delivery, 
nor  acceptance  of  part  or  all.'^  That  case  is  directly  in 
point.  Smith  v.  Hudson  {d),  also  supports  the  view,  that 
until  acceptance  the  parol  agreement  is  void. — On  the 
second  point  he  argued  that  the  goods  were  tendered  in 
sufficient  time  under  the  contract  of  the  18th  of  August, 
and  urged  that  a  nonsuit  could  not  be  supported  on  a 
ground  not  taken  at  the  trial.  * 

Cur,  adv.  vuU. 

(a)  10  Exch.  323.  (c)  10  A.  &  E.  57. 

(*)  5  B.  &  Ad.  58.  {d)  34  L.  J.  N.  S.  Q.  B.  145. 
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Channkll^  B.  now  read  the  judgment  of 

Bramwell,  B.  (a). — This  case  was  tried  before  me  at 
Manchester  and  the  plaintiff  was  nonsuited.  The  case 
comes  before  us  on  a  rule  to  set  aside  that  nonsuit  I 
think  it  was  wrong,  at  least  on  the  ground  on  which  it 
proceeded.  The  action  was  for  not  accepting  goods  on  a 
sale  by  the  plaintiff  to  the  defendants.  The  defendants 
pleaded  among  other  things  that  the  contract  had  been 
rescinded  and  that  the  plaintiff  was  not  ready  and  willing 
to  deliver. 

The  facts  were,  that  a  contract  for  the  sale  and  delivery  of 
goods  from  the  plaintiff  to  the  defendants  at  a  future  day, 
was  entered  into  on  the  12th  of  August,  which  may  be 
called  contract  A.  That  another  contract  for  sale  and 
delivery  by  plaintiff  to  defendants,  also  at  a  future  day, 
was  entered  into  on  the  18th  of  August,  say  contract  B. 
That  before  any  of  the  days  of  delivery  had  arrived  the 
plaintiff  and  defendants  agreed  verbally  to  rescind  or  do 
away  with  contract  A.  and  to  extend  for  a  fortnight  the 
time  for  the  performance  of  contract  B. ;  that  is  to  say,  the 
plaintiff  had  a  fortnight  longer  to  deliver,  and  the  defen- 
dants a  fortnight  longer  to  take  and  pay  for  those  goods. 
This,  on  principle  and  authority,  was  a  third  contract ;  call 
it  C.  It  was  a  contract  in  which  all  that  was  to  be  done 
and  permitted  on  one  side,  was  the  consideration  for  all  that 
was  to  be  done  and  permitted  on  the  other.  See  per  Parke, 
B.  in  Marshall  v.  Lynn  {b).  It  remains  to  add  that  the 
declaration  would  fit  either  contract  B.  or  contract  C,  and 
that  goods  were  tendered  by  the  plaintiff  to  the  defendant 
in  time  for  either  of  those  contracts. 

My  note  and  my  recollection  of  my   ruling  are,   that 
contract  B.  was  rescinded,  and  contract  C.  not  enforce- 
able not  being  in  writing.     I  think  that  was  wrong.  Either 
(a)  See  post,  p.  157.  (h)  5  M.  &  W.  117. 
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1866.  contract  C.  was  within  the  Statute  of  Frauds  or  nqt.  If  not 
there  was  no  need  for  a  writing.  If,  yes,  it  was  because  it 
was  a  contract  for  the  sale  of  goods,  and  so  within  the  17th 
section  of  the  statute.  That  says  that  '*  no  contract  for 
the  sale  of  goods  for  the  price  of  lOL  or  upwards  shall  be 
allowed  to  be  good  except"  there  is  an  acceptance,  payment 
or  writing.  The  expression  *' allowed  to  be  good"  is  not  a 
very  happy  one;  but  whatever  its  meaning  may  be,  it 
includes  this  at  least,  that  it  shall  not  be  held  valid  nor 
enforced.  But  this  is  what  the  defendant  was  attempting 
to  do.  He  was  setting  up  this  contract  C.  as  a  valid 
contract  He  was  asking  that  it  should  be  allowed  to 
be  good  to  rescind  contract  B. 

It  is  attempted  to  say  that  what  took  place  when 
contract  C.  was  made  was  two-fold. — First,  the  old 
contracts  were  given  up,  secondly,  a  new  one  made.  But 
that  is  not  so,  what  was  done  was  all  done  at  once,  was 
all  one  transaction,-  one  bargain,  and  had  the  plaintiff 
asked  for  a  writing  at  the  time,  and  the  defendants 
refused  it,  it  would  all  have  been  undone  and  the  parties 
remitted  to  their  original  contracts.  I  think,  therefore, 
that  on  principle  it  was  wrong  to  hold  the  old  contract  was 
gone.  Moore  v.  Campbell  is  an  authority  to  the  same  effect. 
It  is  true  that  case  may  be  distinguished  on  the  facts,  vis., 
that  there  what  was  to  be  done  under  the  new  arrangement 
in  lieu  of  the  old  was  to  be  done  at  the  same  time,  so  that 
it  might  well  be  the  parties  meant  not  that  the  new  thing 
should  be  done,  but  if  done  should  be  in  lieu  of  the  old. 
Such  an  argument  could  not  be  used  in  this  case.  But  it 
was  not  the  ground  of  the  judgment  there,  which  is  that 
the  new  agreement  was  void.  The  cases  of  Goss  v.  Lord 
Nugent^  Stead  v.  Dawber  and  others,  only  show  that  the  new 
contract  C.  cannot  be  enforced,  not  that  the  old  contract  B. 
is  gone.     I  think  it  was  not.     Inconvenience  and  absurdity 
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niaj  arise  from  this.  For  instance,  if  the  defendants  signed  1866. 
the  new  contract  and  not  the  plaintiff,  the  plaintiff  would 
be  bound  to  the  old,  and  the  defendants  to  the  new,  or  if 
in  the  course  of  the  cause  a  writing  turned  up  signed  by 
the  plaintiff,  then  they  would  first  rely  on  the  old  and 
afterwards  on  the  new  contract.  But  this  is  no  more  than 
iiiay  happen  in  any  case  within  the  17th  section,  where 
there  has  been  one  contract  only. 

But  then  it  was  said  before  us  that  the  plaintiff  was  not 
Teady  and  willing  to  deliver  under  contract  B.     Probably 
^ot,  and  he  supposed  contract  C.  was  in  force.     In  answer 
to  this,  the  plaintiff  contended  before  us  this  point  was  not 
made  at  the  trial,  to  which  the  defendants  replied,  neither 
^^as  the  point  that  the  old  contract  was  in  force.     My  recol- 
lection is  so^  that  the  case  was  opened  and  maintained  as  on 
the  new  contract ;  but  I  agree  with  Mr.  Mellish  a  nonsuit 
ought  to  be  maintained  on  a  point  not  taken  at  the  trial, 
only  when  it  is  beyond  ail  doubt.     I  cannot  say  this  is. 
OoDseqiiently,!  think  the  nile  should  be  absolute,  but  under 
the  circumstances  the  costs  of  both  parties  of  the  first  trial 
ODght  to  abide  the  event  of  the  second. 

Chamnell,  B.,  said. — I  am  authorized  by  the  Lord  Chief 
Baron  and  my  brother  Pigott  to  say  that  the  judgment, 
which  I  have  read  as  the  judgment  of  my  brother  Bram- 
^%  is  one  in  which  we  all  agree. 

Rule  absolute. 
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1866. 


Jan,  29. 

A  Judge  has 
power,  under 
the  1  &  2 
Victc.  110, 
s.  14,  to  order 
shares  in  a 
joint  stock 
Company  to 
stana  cliarged 
with  payment 
of  a  judgment 
debt  recovered 
against  the 
registered 
owner  of  the 
shares,  al- 
though he 
holds  them 
as  trustee 
only. 


Cragg  v.  John  Taylor. 


o 


N  the  31st  of  August,  1865,  judgment  was  signed  in 
this  action  against  the  defendant  for  198/.  Is,  \d.  On  the 
4th  of  November  following  Martitiy  6.,  made  an  order  at 
Chambers,  under  the  1  &  2  Vict  c  110,  s.  14,  that  fifty 
shares  in  the  Glynrhonwy  Slate  Company  (Limited),  regis- 
tered in  the  name  of  the  defendant,  do  stand  charged  with 
payment  of  that  amount 

The  aflBdavit  in  support  of  the  order  stated  that  the 
Glynrhonwy  Slate  Company  was  incorporated  in  March, 
I860,  under  the  Joint  Stock  Companies*  Act,  1856;  and 
that  by  a  deed  of  transfer  under  the  hands  and  seals  of 
Vernon  Taylor,  a  registered  shareholder  in  the  Company, 
and  the  defendant,  dated  the  12th  July,  1865,-  Vernon 
Taylor,  in  consideration  of  IO5.  paid  to  him  by  the  defend- 
ant, bargained,  sold,  assigned  and  transferred  to  the  defend- 
ant fifty  shares  in  the  Company;  and  on  the  11th  Septem- 
ber the  deed  of  transfer  was  duly  registered  in  the  books 
of  the  Company. 

Colcj  in  the  present  Term,  obtained  a  rule  calling  on  the 
plaintiflT  to  shew  cause  why  the  order  of  Martin,  B.,  should 
not  be  rescinded.  The  aflBdavits  in  support  of  the  applica- 
tion stated  that  the  fifty  shares  were  transferred  to  the 
defendant  as  trustee  for  his  brother,  Vernon  Taylor,  and  in 
order  that  the  defendant  might  be  a  director  of  the  Com- 
pany for  the  support  of  his  brother's  interest,  and  that  the 
defendant  had  not  any  beneficial  interest  whatever  in  such 
shares. 


Mclntyre  now  shewed  cause. — The  order  was  correctly 
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made  under  the  I  &  2  Vict  c,  1 10,  s.  14  (a).  The  defend- 
ant's name  is  inserted  in  the  register  of  shareholders  of  the 
Company ;  and  by  the  Joint  Stock  Companies  Act,  1856 
(25  &  26  Vict  c.  89,  s.  23),  every  person  who  has  agreed 
to  become  a  member  of  the  Company,  and  whose  name  is 
entered  on  the  register  of  members,  shall  be  deemed  to  be 
•  member  of  the  Company.  The  defendant  having  held 
himself  out  as  a  member  cannot  defeat  a  judgment  creditor 
by  setting  up  a  secret  trust.  By  sect.  30,  *'  no  notice  of  any 
trust,  express,  implied,  or  constructive,  shall  be  entered  on 
the  register,  or  be  receivable  by  the  registrar."  The  words 
in  the  1  &  2  Vict  c.  110,  s.  14,  <*  standing  in  his  own 
naoie  in  his  own  rigkt^  mean  **  in  his  own  legal  right,**  not 
as  an  executor,  &c.  In  Fuller  v.  Earh  (6),  where  the 
shares  were  registered  in  the  name  of  the  defendant,  it  was 
held  that  they  were  properly  charged,  as  **  standing  in  his 
own  name  in  his  own  right,"  although  he  had  executed  a 
transfer  of  them,  and  delivered  it  together  with  the  certi- 
ficates to  the  transferee*  \Channe%  B. — The  43rd  section 
provides  for  the  entering  mortgages   upon  the  register.l 

(a)    Enacts :— ''  That    if  any  tively  as  he  shall  think  fit,  shall 

person  against  whom  any  judg-  stand  charged  with  the  payment 

uent  shall  have  been  entered  up  of  the  amount  for  which  judg- 

in  any  of  her  Majest7*s  superior  mentshall  have  been  so  recovered. 

Courts  at  Westminster  shall  have  and  interest  thereon,  and  such 

any  government  stock,  funds,  or  order  shall  entitle  the  judgment 

annuities,  or  any  stock  or  shares  creditor  to  all  such  remedies  as 

of  or  in  any  public  Company  in  he  would  have  been  entitled  to  if 

England  (whether  incorporated  such  charge  had  been  made  in 

or  not)  Mianding  in  hit  name  in  his  his    favour    by    the    judgment 

ownrighi  or  in  the  name  ofony  debtor:   Provided  that  no  pro- 

pereon  in  tnutfor  him^  it  shall  be  ceedings  shall  be  taken  to  have 

lawful  for  a  Judge  of  one  of  the  the  benefit  of  such  charge  until 

superior  Courts,  on  the  applica-  after  the  expiration  of  six  calen- 

tion  of  any  judgment  creditor,  to  dar  months  from  the  date  of  such 

order  that   such    stock,    funds,  order.** 

annuities,  or  shares,  or  such  of  (b)  7  Ezch.  796. 
them  or  such  part  thereof  retpee- 

TOL.  IT. — ^H.  &  a  M  EXGU. 
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1866  Baker  v.  Tynie  {a)  shews  that  whatever  the  nature  of  the 
interest,  and  however  uncertain  as  to  its  extent,  it  is  charge- 
able. [Martin^  B. — By  section  14  the  order  entitles  tin 
judgment  creditor  to  all  such  remedies  as  he  would  b« 
entitled  to  if  such  charge  had  been  made  by  the  judgment 
debtor;  therefore  all  that  the  judgment  creditor  obtains  \i 
a  charge  in  equity,  and  a  Court  of  equity  must  determine 
whether  the  judgment  debtor  has  any  beneficial  interest 
which  could  be  charged.] 

H,  T.  Cole,  in  support  of  the  rule.— The  legislatun 
could  never  have  intended  that  shares  standing  in  the  name 
of  a  trustee  should  be  charged  with  his  judgment  debts 
Shares  in  joint  stock  Companies  are  frequently  the  subjecl 
of  marriage  settlement,  and  if  a  Judge  has  power  to  charge 
them  whenever  a  judgment  is  recovered  against  the  trustees, 
the  cestui  que  trust  will  be  driven  to  a  Court  of  equity  tc 
get  rid  of  the  charge.  The  1  &  2  Vict.  c.  110,  s.  14,  ii 
carefully  framed  to  prevent  that  mischief  by  giving  a  powei 
to  charge  only  when  the  shares  are  standing  in  the  name 
of  the  judgment  debtor  in  his  own  right,  [^Pollock,  C.  B. — 
Would  not  a  trustee  be  liable  in  an  action  for  calls  ?]  He 
would  be  estopped  from  saying  that  he  was  not  the  holdei 
of  the  shares;  but  in  the   case  of  a  charging  order  the 

4 

question  is  whether  the  person  in  whose  name  the  shares 
are  registered  has  any  beneficial  interest  in  them.  [Piffottt 
B. — Can  this  Court  inquire  into  that?]  The  30th  section 
contemplates  a  trust,  because  it  provides  that  no  notice  ol 
any  trust  shall  be  entered  on  the  register.  By  the  14tfa 
section  shares  standing  in  the  name  of  a  trustee  for  the 
judgment  debtor  may  be  charged  for  his  debts,  but  they 
cannot  be  charged  for  the  debts  of  the  trustee. 

(a)  2  E.  &  E.  897. 
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Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 

be  discharged.     In  Rogers  v.  IloUaway  (a),  a  case  not  pre- 

eiselj  the  same  as  this,  but  in  which  the  question  was  as 

to  the  power  of  a  Judge  to  charge  stock  standing  in  the 

oames  of  trustees  for  the  defendant,  Tindaly  C.  J.,  said : 

"  Ume  entered  into  the  matter,  it  appears  we  should  have 

to    settle  a  complicated  question  of  equity,  and  that  we 

cannot  do." 

X  should  have  come  to  the  same  conclusion   without 

refierence  to  the  case  of  Sogers  v.  HoUoway.    The  25  &  26 

V^iot  c.  89,  s.  25,   requires  every  Company  under  that 

A.<rt  to  keep  a  register  of  its  members ;  and  the  43rd  sec- 

tiiosi  requires  them  to  keep  a  register  of  mortgages;  but 

tbe  30th   section    says    that   *'no   notice    of  any   trust, 

expressed,  implied  or  constructive,  shall  be  entered  on  the 

re^ster,  or  be  receivable  by  the  registrar."    From  that  we 

i^tty  infer  that,  although  there  may  be  an  inquiry  as  to 

whether  shares  are   held   by  a  mortgagee,  it  was  never 

intended  that  we  should  enter  into  the  question  whether 

shares  are  held  by  the  apparent  owner  as  trustee  for  some 

other  person.     As  in  an  ordinary  partnership  a  Court  of 

law  must  assume  that  each  member  of  the  firm  is  a  partner 

in  his  own  right,  whatever  equities  there  may  be  in  this 

c*se  we  cannot  take  them  into  consideration. 

Martin,  B. — I  am  of  the  same  opinion.     Although  my 

^inal  impression  was  against  the  order,  I  am  now  satis- 

fied  that  it  was  rightly  made,  and  ought  not  to  be  set  aside. 

^"^king  at  the  act  of  parliament,  it  is  plain  that  the  object 

^  the  legislature  was  that  the  names  of  all  the  members 

^^  ^e  Company  should  appear  upon  the  register,  that  is, 

*"*t  the  register  should  express  who  were  the  partners  in 

^'^  Company,  without  saying  whether  or  not  the  relation 

(a)  5  M.  &  G.  292. 
M   2 
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1866.  of  trustee  and  cestui  que  trust  existed^  The  30th  section 
says  that  no  notice  of  any  trust  shall  be  entered  on  the 
register,  or  be  receiTable  by  the  registrar,  that  is,  in  sub- 
stance, that  no  notice  of  any  trust  shall  be  taken  bj  the 
managing  body. 

The  facts  are  these. — The  real  owner  of  these  shares, 
being  unwilling  to  interfere  in  the  management  of  the 
Company,  transferred  them  to  the  defendant,  in  order  that 
he  might  be  a  director,  and  support  the  interest  of  the  real 
owner.  A  judgment  has  been  recovered  against  the  trans- 
feree of  the  shares,  and  it  is  contended  that  they  cannot  be 
charged  with  the  amount  of  the  judgment  debt  because 
the  debtor  is  not  the  real  and  beneficial  owner  of  them. 
It  is  not  necessary  to  consider  whether  a  Court  of  equity 
would  permit  the  real  owner  of  the  shares  to  place  a  mere 
nominal  person  on  the  register  whose  poverty,  perhaps, 
may  have  caused  him  to  be  selected ;  it  may  be  that  the 
legislature  never  meant  that  it  should  be  done,  but  how- 
ever that  may  be  no  injury  can  arise  from  this  order.  The 
1  &  2  Vict  c.  110,  s.  14,  authorizes  a  Judge  of  one  of  the 
superior  Courts  to  make  an  order  charging  stock  or  shares 
of  or  in  any  public  Company  standing  in  the  name  of  a 
judgment  debtor  ^*  in  his  own  right*^  or  in  the  name  of  a 
trustee  for  him.  In  my  opinion  the  words  **m  his  own 
right*'  mean  in  his  own  name,  not  as  an  executor.  Then 
the  section  goes .  on  to  say  that  **  such  order  shall  entitle 
the  judgment  creditor  to  all  such  remedies  as  he  woald 
have  been  entitled  to  if  such  charge  had  been  made  in  his 
favour  by  the  judgment  debtor."  Therefore  all  this  order 
does  is  to  give  the  plaintiff  a  right  to  insist  in  a  Court  of 
equity  that  he  is  entitled  to  the  same  benefit  as  if  the 
judgment  debtor  had  made  the  charge.  That  question 
cuuld  not  be  raised  if  we  set  aside  this  order.  If  the  judg« 
ment  creditor  would  have  had  any  rights  under  a  chai^ge 
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Made  by  the  jadgment  debtor  this  order  enables  him  to        1866. 
enforce  them  in  a  Court  of  equity ;  if  he  would  have  had 

00  such  rights  the  order  docs  not  confer  them  upon  him. 

1  eatertain  no  doubt  that  the  proper  course  is  to  let  the 
order  stand. 

Chaitnbll,  B. — I  am  also  of  opinion  that  the  rule  ought 
U>  be  discharged.  This  is  an  application  to  set  aside  an 
order  of  my  brother  Martin  under  the  1  &  2  Vict  c  110 
(telcen  in  connection  with  the  26  &  26  Vict.  c.  89),  which 
enables  a  Judge  to  charge  shares  in  a  public  Company 
stexiding  in  the  name  of  a  judgment  debtor  **  in  his  own 
rigbt,'^  or  in  the  name  of  a  trustee  for  him.  There  may 
be  cases  which  might  present  some  difficulty,  but  the  short 
S'^und  of  my  opinion  is  that  these  shares  are  standing  in 
^e  name  of  the  defendant  in  a  public  Company,  so  as  to 
put  it  in  the  power  of  a  Judge  to  charge  them,  and  there- 
fore prim4  facie  the  chai|;ing  order  is  right. 

The  order  is  sought  to  be  impeached  on  the  ground  that 
tbe  shares  were  transferred  into  the  name  of  the  defendant 
by  hb  brother  for  the  purpose  of  protecting  his  interest  in 
Ae  Company.  But  whether  the  true  nature  of  the  trans- 
action is  such  that  the  defendant  is  a  trustee  and  holds 
Ae  shares  for  a  particular  purpose  only,  and  that,  being 
a  trustee,  he  committed  a  breach  of  trust  by  allowing  a 
judgment  to  be  recovered  against  him,  so  that  the  shares 
became  charged,  a  Court  of  law  cannot  take  these  matter. 
^uto  consideration.  I  am  satisfied  that  the  order  was  right^ 
although  the  defendant  may  be  responsible  for  hi^ving 
^^aosed  a  charge  upon  trust  property.  No  proceedings  can 
^  taken  to  have  the  benefit  of  the  charge  until  the  ezpira* 
tioQ  of  six  months  from  the  date  of  the  order ;  so  that 
^l^eie  is  abundant  time  for  any  person  who  claims  an  equi* 
^le  interest  in  these  shares  to  establish  his  right.    I  am' 
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confirmed  in  this  view  b;  the  principle  of  the  decision  in 
Rogers  v.  Hollaway,  which  in  my  opinion  is  correct. 

PiGOTT,  B. — I  agree  with  the  rest  of  the  Court,  and  am 
satisfied  that  the  order  of  my  brother  Martin  is  right,  j^s 
to  whether  the  relation  of  trustee  and  cestui  que  trust  may 
be  created  with  respect  to  these  shares,  I  give  no  opinion : 
that  is  a  question  for  a  Court  of  equity  to  determine.  I 
think  the  principle  laid  down  by  Tifidal,  C.  J.,  in  Roger$ 
V.  Holhnoay  governs  this  case.  A  doubtful  state  of  facts 
may  arise  upon  affidavits,  and  we  ought  not,  by  discharging 
the  order,  to  preclude  the  parties  from  trying  the  question 
in  a  Court  of  equity. 

Rule  discharged. 


Jtn,  17.      The  Ramsoate  Victoria   Hotel   Company,   LnnTED, 

v.  montefiorb. 

The  Same  v.  Goldsmid. 

*  MONTEFIORE  V.   ThB    RaMSOATE  VICTORIA   HoTEL 

Company,  Limited. 

XN  the  first  of  the  above  actions,  the  declaration  stated 
that,  before  suit,  to  wit,  on,  &c.,  the  defendant,  having 
then  paid  to  the  plaintifis'  bankers  the  sum  of  50/.,  as  and 
Srert^^aw*  ^^  ^'*y  ®^  ^  deposit  on  application  of  1/.  per  share  on  fifty 
Sl^t^*^  shares  in  the  said  Company,  in  consideration  thereof,  and 
within  area-    that  the  plaintifis,  at  the  request  and  on  the  application  of 

Bonable  time, 

otherwise  the    the  defendant,  would  allot  to  him  fifty  shares  of  20/.  each 

allottee  may 
refufie  to 

accept  them,  and  recover  back  the  deposit,  whether  or  not  he  has  withdrawn  his  application. 
Shares  applied  for  on  the  8th  June  were  allotted  on  the  23rd  Noyember. — HM^  not  an 
allotment  within  a  reasonable  time. 


Where  an 
application 
is  made  for 
shares  in  a 
joint  stock 
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ID  the  said  Ramsgate  Victoria  Hotel  Company^  Limited,  .     1866. 

the  defendant  agreed  to  accept  such  shares,  or  any  smaller     J*^"^^^ 

nomber  of  shares  that  mic^ht  be  allotted  to  him,  and  to  pay      Victoria 
;  ^  .  Hotel  Co. 

the  deposit  and  calls  thereon,  and  to  sign  the  articles  of  v. 

MONTEFIOBB. 

ss»)ciation  of  the   Company  at  such   time  and   in  such 

manner  as  the    directors  of    the  said   Company   might 

appoint — Averments :  that  before  this  suit,  in  pursuance 

of  the  said  application  and  request  of  the  defendant,  the 

plainti^  did  allot  to  the  defendant  6fty  shares  of  and  in 

the  said  Ramsgate  Victoria  Hotel  Company,  Liniited,  and 

the  deposit  and  call  payable  and  agreed  by  the  defendant 

as  aforesaid  to  be  paid  on  such  allotment  was  and  is  the 

sam  of  iL  per  share,  amounting  to  the  sum  of  200/.,  of  all 

^hich  the  defendant  had  due  notice :  Yet  the  defendant, 

although  often  requested  so  to  do,  and  although  all  things 

have  happened  &c.,  necessary  to  entitle  the  plaintiffs  to 

"^^e  and  recover  the  said  sum  of  200L,  being  the  said 

deposit  and  call  of  4/.  per  share  on  allotment  of  the  said 

fifty  shares  to  the  said  defendant  in  the  said  Company, 

^d  to  entitle  the  plaintiff  to  maintain  this  action,  yet  the 

defendant  did  not  nor  would  accept  the  said  shares,  and 

did  not  nor  would  pay  the  deposit  and  call  thereon,  &c. 

Pleas  (inter  alia). — Fifthly:  that  before  the  plaintiffs 
allotted  to  the  defendant  any  of  the  said  shares,  the  defend- 
ant withdrew  his  said  application  for  the  said  shares,  and 
gave  notice  to  the  plaintiffs  that  he  withdrew  his  said 
application,  and  that  he  abandoned  and  renounced  the  said 
agreement,  which  said  notice  the  plaintiffs  received  before 
the  making  of  the  said  allotment ;  and  the  defendant  then, 
as  he  lawfully  might,  refused  to  accept  the  said  shares  and 
to  pay  the  said  deposit  and  calls,  which  is  the  breach  of 
agreement  complained  of.' 

Sixthly. — That  the  plaintifis  did  not,  within  a  reasonable 
time  in  that  behalf,  allot  to  him  any  of  the  said  shares ; 
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1866.        ^T^^  the  defendant,  before  any  such  allotment,  and  after 
such  reasonable  time  as  aforesaid  bad  elapsed,  withdrew, 


Ramsoats 


HoVTiriORB. 


Victoria      and  gave  notice  to  the  plaintiSs  that  he  withdrew,  his  said 
Hotel  Co.  .  '^ 

V,  application  for  the  said  shares,  and  the  defendant  then,  as 

he  lawfully  might,  refused  to  accept  the  said  shares,  and 

to  pay  the  said  deposit  and  calls,  which  is  the  breach  of 

agreement  complained  oC 

Seventh. — That  the  plaintifls  did  not,  within  a  reason- 
able  time  in  that  behalf,  give  notice  to  the  defendant  that 
they  had  allotted  to  him  any  of  the  said  shares,  and  he, 
the  defendant,  after  such  reasonable  time  as  aforesaid  had 
elapsed,  and  before  the  giving  to  him  by  the  plaintiflb 
of  any  such  notice,  withdrew,  and  gave  notice  to  the 
plaintifis  that  he  withdrew,  his  said  application,  and  then 
the  defendant,  as  he  lawfully  might,  refused  to  accept  the 
said  shares  and  to  pay  the  said  deposit  and  calls,  which 
is  the  breach  of  the  agreement  complained  o£ — Issues 
thereon. 

By  consent  a  special  case  in  each  action  was  stated  for 
the  opinion  of  this  Court  (so  far  as  material)  as  follows: — 

The  plaintifis  in  the  first  mentioned  action  are  a  Com- 
pany completely  registered,  on  the  6th  June,  1864,  under 
the  Companies'  Act,  1862,  and  articles  of  association  were 
also  registered  on  the  same  day. 

On  the  8th  June,  1864,  the  defendant  in  the  first  men- 
tioned action  applied  to  the  directors  of  the  Company  for 
fifty  shares  by  the  following  letter: — 

**  To  the  Directors  of  the  Ramsgate  Victoria  Hotel 

**  Company,  Limited. 
**  Gentlemen, 

**  Having  paid  to  your  bankers  the  sum  of  602L,  I 

hereby  request  you  will  allot  me  fifty  shares  of  20/.  each 

in  the  Ramsgate  Victoria  Hotel  Company,  Limited,  and  I 

hereby  agree  to  accept  such  shares,  or  any  smaller  nuniber 
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tbit  maj  be  allotted  to  me,  to  pay  the  deposit  and  calla        ig^^ 

thereon,  and  to  sign   the  articles  of  association   of  the      •^-'^r^-^ 

iyompany,  at  such  time  and  m  such  manner  as  you  may      Yiotoria 

appoint.  " 

**  I  am.  Gentlemen,  ICosffBrxoBs. 

**  Moses  Montefiore.* 

Prior  to  the  said  application  the  defendant  had  paid  to 
the  Company's  bankers  50/.  as  stated  in  the  above  letter,  and 
had  received  from  them  a  receipt  in  the  following  form  :— 
'*  Received  the  8th  day  of  June,  1864,  on  account  of 
(he  directors  of  the  Ramsgate  Victoria  Hotel  Company, 
Limited,  the  sum  of  50/.,  being  the  deposit  paid  in  accord- 
>oce  with  the  terms  of  the  prospectus,  on  an  application 
for  an  allotment  of  fifty  shares  in  the  said  undertaking/' 

At  a  meteing  of  the  directors,  on  the  17th  of  August, 
1864,  the  secretary  made  out  and  submitted  to  the  board 
the  list  of  applicants  for  shares  up  to  that  time,  amongst 
whom  appeared  the  name  of  the  defendant,  Montefiore. 

At  a  meeting  of  the  directors,  on  the  2nd  of  November, 
the  following  minute  was  entered :  **  The  secretary  sub- 
Diitted  the  list  of  subscribers,  but  it  was  not  deemed 
•dyiaable  to  proceed  to  an  immediate  aHotment** 

Afterwards,  and  before  the  23rd  of  November,  the 
secretary  prepared  another  list  of  subscribers  and  appli- 
cants for  shares,  which  shewed  opposite  the  defendant's 
name  fifty  shares  in  the  column  of  shares  applied  for,  and 
fifty  shares  in  the  column  of  shares  allotted. 

Between  the  month  of  June,  1864,  and  the  receipt  of 
the  letter  of  the  23rd  November,  hereinafter  mentioned, 
the  defendant  received  no  direct  reply  to  his  application 
for  shares,  nor  any  express  noticje  of  allotment,  nor  any 
information  or  communication  whatever  firom  the  direc- 
toci  or   secretary  or   agent  of  the   Company,  and'he 
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Victoria 

Hotel  Co. 
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consequently,  on  the  8th  November,  1 864,  wrote  to  the 
directors  of  the  Company  the  following  letter : — 

"  Gentlemen, 

''The  allotment  of  shares  in  this  Company  not 
having  been  made,  I  now  withdraw  my  application  for 
fifty  shares,  made  some  months  since,  and  request  that  you 
will  return  to  me  the  sum  of  50/.,  being  the  deposit  paid 
by  me  to  the  bankers  of  the  Company.  At  the  same  time 
I  beg  to  inform  you  that  I  shall  decline  to  accept  any 
shares  in  the  Company  (if  allotted),  or  to  sign  the  articles 
of  association. 

**  I  am.  Gentlemen, 

"Your  obedient  Servant, 

"  M.  H.  Montefiore." 

No  reply  to  this  letter  having  been  received,  on  the  18th 
November,  1864,  the  defendant's  solicitors  wrote  to  the 
plainti£b  requesting  the  return  of  the  50^ 

On  the  23rd  November,  1864,  the  directors  passed  a 
resolution  that  notice  be  given  to  all  shareholders  that  the 
directors  do  hereby  make  the  first  call  of  42.  already  due 
on  the  allotment  of  their  shares. 

The  defendant's  name  is  on  the  register,  or  alleged 
register,  for  fifty  shares,  and  notice  of  the  same  was  given 
to  the  defendant,  on  the  23rd  November,  1864,  by  the 
following  letter : — 

"  Sir,  "  Secretary  Department. 

*'  I  am  instructed  by  the  directors  to  acquaint  you 
that  in  compliance  with  your  application  they  have  allotted 
to  you  fifty  shares  in  this  Company,  and  have  entered  your 
name  in  the  register  of  shareholders  for  the  same,  and  I 
have  to  request  that  you  will  pay  the  balance  of  the  first 
call,  as  noted  below,  on  or  before  the  15th  day  of  De- 
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tmhtr,  to  the  London  and  County  Bank,  21,  Lombard 

Street.  « I  am.  Sir, 

"Number  of  shares  50  '*  Your  obdt.  Servt,,  Victoria 

Hotel  Co. 

« Depodt    .      £50  ''  H.  WiuBeld  Grace.** 

'*  Further  payment  l^^oo 

OD  allotment  •      J    

£250,'' 

The  solicitors  of  the  defendant  wrote  in  reply  requesting 
that  hb  name  should  be  forthwith  removed  from  the 
register  of  shareholders,  and  that  the  deposit  should  be 
retorned. 

The  question  for  the  opinion  of  the  Court  in  the  first 
mentioDed  acUon  is,  whether,  under  the  above  circum- 
ttances,  the  Company  are  entitled  to  maintain  their  action 
for  the  said  sum  of  200/.,  balance  of  deposit,  or  any  other 


In  the  second  of  the  above  mentioned  actions  the  facts 
are  the  same,  except  that  the  defendant  has  never  at  any 
'uoe  withdrawn  hb  application,  or  given  notice  of  any 
iotention  to  do  so. 

The  question  for  the  opinion  of  the  Court  is  the  same. 


The  third  of  the  above  mentioned  actions  is  brought  to 
recover  back  the  deposit  of  50/.  paid  by  the  plaintifi^  to  the 
bankers  as  above  stated,  and  also  for  damages  for  not  duly 
allotting. 

The  facts  are  the  same,  mutatis  mutandis,  as  the  first 
mentioned  action,  and  the  question  for  the  opinion  of  the 
Coart  is,  whether  the  plaintiff  in  the  third  mentioned 
action  is.  entitled  to  maintain  it  for  any  and  what  amount. 

MeUiih  {Digby  with  him),  for  the  plaintifis  in  the  two 


Bamsoatb 


9. 

KoinfioBi. 
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first  above  mentioned  actions^  and  for  the  defendant  in  the 

third. — With  respect  to   the   first  action,  it  is  conceded 

YicTORiA      that  the  defendant    had  no  notice  of  the  allotment  of 

HOTIL  Co. 

shares  prior  to  his  withdrawal  of  his  application  for  them ; 
and  he  contends  that  there  could  be  no  binding  contnci 
until  he  had  notice  that  his  application  was  aooepced. 
But  the  question  is,  whether  in  fact  there  has  been  an 
allotment  of  shares  to  him,  and  that  depends  npon 
what,  in  point  of  law,  constitutes  an  allotment.  It  is  sab« 
mitted  that  the  insertion  of  the  defendant's  name  in  the 
lists  of  subscribers  amounted  to  an  allotment.  [Martin,  B. 
— The  defendant  says,  "  Having  paid  to  your  bankers  507., 
I  request  you  will  allot  me  fifty  shares,  and  I  hereby  agree 
to  accept  them,  or  any  smaller  quantity  that  may  be  allotted 
to  me ;"  then  the  plaintifis  ought,  within  a  reasonable  time, 
to  have  informed  the  defendant  that  they  acceded  to  hifl 
application.]  No  doubt,  in  ordinary  cases,  an  assent  to 
a  proposal  is  necessary  to  constitute  a  binding  contract,  and 
the  assent  must  be  given  within  a  reasonable  time;  but  that 
rule  cannot  apply  to  an  allotment  of  shares,  for  the  directors 
must  necessarily  wait  to  see  how  many  shares  are  applied 
for  before  they  can  allot  them.  In  Bloxam*s  Case  (a)  an 
applicant  for  shares  paid  the  deposit  and  his  name  wac 
entered  as  an  allottee  in  a  book  called  the  ''register  oJ 
allotment  of  shares,"  but  no  notice  of  the  allotment  waf 
sent  to  him,  and  Sir  J.  Bomilly,  M.  R.,  held  that  he  was  f 
shareholder.  On  appeal  that  decision  was  affirmed  (ft), 
and  Turner,  L.  J.,  said, ''  I  think  that  the  contract  becanu 
perfect  and  binding  upon  the  appellant  when  the  allotment 
was  made,  and  that  notice  of  the  allotment  was  not  neces 
iary  to  perfect  the  contract. **  Cookney*8  Case  (c)  is  ai 
authority  to  the  same  effect.  [Pollock,  C.  B. — In  tho« 
cases  the  question  was  whether  the  allottee  was  liable  m 

(a)  83  Beav.  529.  (b)  33  L.  J.  Chan.  574. 

(c)  26  Beav.  6. 
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acoDtribtitory,  which  is  very  different  from  the  question  as 
to  his  liability  for  calls.     A  creditor  may  well  say,  •*  You     n^^go^xi 
luve  consented  to  become  a  shareholder  and  therefore     ^ot]il*Co. 
ought  to  contribote   when   the  Company  is  wound  up."  •• 

Martm^  B.— On  the  8th  November  the  defendant  withdrew 
his  application  for  shares,  and  no  allotment  was  made  until 
the  23fd  November.]  In  the  second  of  the  above  men- 
tioned actions,  the  defendant  never  withdrew  his  applica- 
tion for  shares. 

Montague  Chambers  (with  whom  was  Cohen)  appeared 
H)r  the  defendants  in  the  two  Brst  actions,  and  for  the 
plaintiff  in  the  third,  but  was  not  called  upon  to  argue. 

Per  Curiam  (a). — We  are  all  of  opinion  that  the  defend- 
ants in  ihe  two  first  actions  are  entitled  to  judgment  In 
^^  other  action  our  judgment  is  for  the  plaintiff. 

Judgment  accordingly, 
(a)  PoOoek,  C.  B.,  MarHn,  B^  CharmeU,  B.,  and  Pigott,  B. 


JouRDAiN  V.  Palmer.  •^«*».  11. 

•L  HE  declaration  in  this  case  set  out  an  airreement  in  In  an  action 
writing,  dated  the  10th  April,  1862,  between  the  plaintiff  ofanagree- 
rf  the  one  part  and  the  defendant  of  the  other  part,  theatamp*^ 
^hereby,  after  reciting  that  the  plaintiff  was  possessed  of  i^^^J^^ 
^  invention  for  deodorisine  oleaginous  substances,  it  was  J^^<*«^y  ^^«y 

o         -^  ^  became  Toid, 

"S^^  that  the  plaintiff  should,  at  the  defendant's  costs,  <^,^0  P>in- 

,  '^  '  tiff  loet  the 

^Qich   the   defendant  thereby  agreed   to  pay,   take   all  profits  thereof 
Qeeesgary    steps    to    obtain    provisional    protection    and  reftuedto 

allow  the 
,  ^  defendant  to 

^^'i^uuster  intenogatories  to  the  plaintiff  for  the  purpose  of  shewing  that  the  letters  patent 
^^feofnoTalne. 
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- 1865.        letters  patent  for  the  said  invention,  and   the  necessai 
s,^-y-._/      specification  thereof ;  such  letters  patent  to  be  assigned  I 

V-  the  plaintiff   to   the   defendant:   the   plaintiff  to  use  h 

Palmkr.  , 

utmost  endeavours  to  promote  the  adoption  of  the  sa 
invention^  and  make  the  same  productive  by  using  it 
his  own  manufactory,  and  granting  licenses  for  the  u 
thereof  to  other  persons  upon  such  terms  as  to  royalty 
should  be  agreed  upon  between  the  plaintiff  and  tl 
defendant:  the  defendant  to  receive  all  monies  due  at 
payable  in  respect  of  the  said  invention,  which  should  I 
applied  first  in  repayment  to  the  defendant  of  all  coats,  &c 
that  if,  within  two  calendar  months  from  the  date  of  tl 
provisional  protection  the  defendant  should  give  writti 
notice  to  the  plaintiff  of  his  intention  not  to  proceed  wi 
the  said  letters  patent,  then  all  his  right  and  interest  in  tl 
said  invention  should  cease,  and  it  should  thenceforth  I 
the  sole  property  of  the  plaintiff:  provided  that  if  tl 
defendant  should  not  give  such  notice,  he  should  be  boui 
to  pay  the  cost  of  proceeding  with  and  obtaining  tl 
letters  patent. — Averments  :  that,  after  the  making  of  t 
agreement,  to  wit,  on  the  10th  April,  1862,  provisiot 
protection  was  obtained  for  the  said  invention,  and  t 
defendant  did  not,  within  two  calendar  months  from  tb 
date,  give  written  notice  to  the  plaintiff  of  his  intents 
not  to  proceed  with  the  said  letters  patent ;  and  that,  afi 
the  expiration  of  the  said  two  calendar  months,  and  afl 
the  obtaining  of  the  said  letters  patent,  and  before  t 
commencement  of  this  suit,  it  became  and  was  necessai 
for  the  purpose  of  proceeding  with  the  said  letters  pate 
in  the  terms  of  the  said  agreement,  and  preventing  t 
avoidance  thereof  under  the  provisions  of  the  16  & 
Vict.  c.  5,  s.  2,  to  pay  50/.  for  stamp  duty  in  respect  of  t 
said  letters  patent  before  the  expiration  of  the  10th  Juc 
1865,  and  that  all  conditions,  &c.,  had  been  performed.- 
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Breach :  that  the  defendant  did  not  pay  the  stamp  duty^ 
whereby  the  letters  patent  became  void,  and  the  plaintiff 
lost  divers  proBts  which  he  would  have  derived  from  work- 
ing the  patent. 

Plea.— Payment  into  Court  of  50/. 

The  defendant  took  out  a  summons  at  Chambers  for 
leave  with  his  plea  to  deliver  to  the  plaintiff  the  following 
ioterrogatories : — 

1.  Have  you  ever  made,  or  caused  to  be  made,  any  and 
what  quantity  of  material  under  the  patent  the  subject  of 
this  action  ?  If  yea,  state  the  several  quantities,  and  the 
date  of  such  manufacture^  and  the  places  at  which  it  was 
manofactured* 

2.  What  quantity  of  such  material  is  now  in  your  power 
or  possession  ?  If  you  have  disposed  of  any  part  of  it,  state 
in  detail  what  quantity  you  have  disposed  of,  and  to  whom, 
stating  bis  present  address,  and  when  and  for  what  con- 
sideration, and  how  much  consideration  has  been  received 
by  jou,  and  when. 

3.  Have  you  in  your  power  or  possession  any  and  what 
diaries,  documents,  or  books  containing  memoranda  and 
emriesof  the  quantity  manufactured  by  you,  the  dates  or 
other  particulars  of  its  disposal,  or  the  prices  received  for 
the  same,  as  in  the  last  interrogatory  particularly  men- 
tioned? If  yea,  give  the  name  and  description  of  each  of 
such  diaries,  memoranda,  or  books. 

4.  Did  you  receive  any,  and  what,  samples  of  material 
nuuiQ&ctnred  by  the  defendant  under  the  said  patent, 
^  when  ?  What  has  become  of  the  same  ?  Are  any, 
«d,  if  yea,  how  many,  at  present  in  your  possession  or 
power? 

5.  Did  you  constantly  exert  yourself  to  the  utmost  of 
your  ability  from  the  10th  April,  1862,  till  the  commence- 
ment of  this  action,  to  obtain  orders  for  material  manu- 
factured by  the  said  process  ? 


"^ 
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1866.  0*  Have  yon  been  able  to  obtain  a  single  order?    Am 

'-^-^-^      if  yea,  state  the  name  and  address  of  the  person  or  peraoii 

«s  from  whom   you  obtained  such  order,  and  the  date  anc 

Palm  SB. 

amount  of  it. 

The  affidavit  in  support  of  the  application  stated  thai 
the  defendant  had  reason  to  believe  that  the  pkiintiff  hac 
attempted  to  procure  persons  to  take  licenses  of  the  saic 
patent,  but  without  success.  That  the  defendant  had 
finoro  time  to  time»  caused  to  be  given  to  the  plaintifl 
samples  of  the  material  produced  by  the  said  patent,  bol 
the  plaintiff  had  not  procured  a  single  (ftostom'er  for  it,  nor 
accounted  to  the  defendant  for  any  monies  received  bj 
him  in  respect  of  it,  as  he  was  bound  to  do  under  the  said 
agreement,  if  he  had  received  any ;  nor  did  the  defendant 
know  what  had  become  of  such  samples.  That  defendant 
was  informed  and  believed  that  the  pluntiff  had,  from  time 
to  time,  manu&ctured,  or  caused  to  be  manufectured,  ooooa- 
nut  oil  according  to  the  said  patent,  or  by  some  otbei 
process,  but  defendant  was  ignorant  in  what  quantities  he 
had  done  ao,  or  when,  and  what  amount,  if  any,  he  had 
realised  bv  means  of  it :  diat  the  defendant  would  derivt 
material  benefit  in  this  cause  from  the  discovery  which  hi 
aeeks  by  the  intermgatories,  and  diat  be  bad  a  good  defence 
upon  the  meiitsu 

The  sumnvMis  was  heard  befeie  OkawmB,  &,  who  refosed 
to  n^e  an  <H^ler :  whereupon 

MwTfJky  now  moved  for  a  rule  calling  od  the  plaintiff  te 
shew  cau$e  why  the  defendant  shooU  not  be  at  liberty  to 
deKver  to  him  the  above  intemgatories. — The  defendant 
wvHiM  be  entitM  in  a  Court  of  equity  to  the  information 
now  soiM^t*  aiWU  if  scs  he  »  entitled  at  law  under  the  5Ist 
srctkni  of  the  Comwioei  I<aw  IHut^me  Act,  1854.  The 
drftwiaiil  adwdts  a  bi««rli  of  the  i^iiijnuit,  and  seeks^  by 
tWse  vatffYvijsaionN^  |q»  wcttttim  wlot  sun  be  oo^t  to 
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pay  into  Court.  The  affidavit  shews  that  the  invention  is  1860. 
of  litde  or  no  value ;.  and  that  samples  have  been  delivered 
to  the  plaintiff  which  have  not  been  accoanted  for.  If 
they  have  been  disposed  of  by  the  plaintiff,  the  defendant 
is  entitled  to  an  account  of  the  proceeds ;  if  they  have  not, 
that  bet  would  be  evidence  that  the  invention  is  worthless. 
Wright  V.  Gaodlahe  (a)  is  an  authority  that  a  defendant 
may  intenrogate  a  plaintiff  for  the  purpose  of  ascertaining 
the  damage  he  has  sustained,  so  as  to  enable  the  defendant 
to  pay  the  real  amount  into  Court.  [Martin,  B. — That 
was  an  action  for  the  infringement  of  the  plaintiff's  copy- 
right in  a  pamphlet,  and  the  discovery  was  limited  to  the 
number  of  copies  sold  on  a  certain  day  and  two  months 
before  and  two  months  after  that  day.  An  application  was 
once  made  to  me  at  Chambers  to  allow  a  railway  Company 
to  interrogate  a  person  injured  on  their  railway  as  to  his  age, 
profession,  income,  his  movements  after  the  accident,  the 
doctors  whom  he  consulted,  the  nurse  who  attended  him, 
tnd  every  circumstance  connected  with  his  own  case,  but  I 
refused  to  sanction  it.]  In  that  case  the  defendants  would 
not  have  been  entitled  to  a  discovery  in  equity.  [C/tara- 
neU,  B.— Assuming  that,  under  this  agreement,  the  defend- 
mit  woald  be  entitled  to  a  discovery  in  equity,  it  does  not 
follow  that  he  is  entitled  to  it  in  this  action.  Wright  v. 
CWZoAf  was  an  action  of  tort ;  this  is  an  action  for  a  breach 
of  contract  Suppose,  in  such  an  action,  special  damage 
WM  alleged,  would  the  defendant  be  entitled  to  interrogate 
^  plaintiff  respecting  it?] 

Pollock,  C.  B. — I  am  of  opinion  that  my  brother  Chau" 
neS  was  right  in  refusing  the  order.  I  doubt  whether  the 
^^on  in  Wright  v.  Goodlahe  can  be  followed  on  every 
^^ccasion  where  it  may  appear  applicable.     That  was  an 

(a)  3  H.  &  C.  540. 
▼OL.  IV. — H.  &  C.  N  EXCH. 
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\StHi.  »ctKx\  for  an  iafiringeaient  of  the  plaintiff's  copyright  in  a 
,^^  ^  **"*  rauu^iet.  and  no  donbt  the  criterion  of  damage  was  the 
\;iW  of  the  pamphlet :  and  the  object  of  the  interroga* 
loci^  w«$  ti>  $he V  that  so  ftw  copies  hial  been  sold  that 
^^'^NX^Y  sRY  iaaaaiBe  had  been  sostained.  Mr.  Murphy 
vva«rtNffi^  uuft  %«c««se  a  Coort  of  eqnitj  would,  for  some 
{Nur^'^te^  aSDow  the  proposed  qoestaaasy  we  ooght  to  allow 
vilKQft  tin  :h»:  acuoD.  Now,  I  doobt  whether  these  interro- 
^eiiiMrwi  wioadd  be  aDoined  bj  a  Coast  of  eqaitr,  except  for 
^  p«Npci6e  of  takinfr  an  aoocnmt  betaeen  the  parties;,  so 
wt  tiOk  settle  dieir  separate  rights.  That  cbdooC  be  done  in 
lltts  actxKi.  In  my  opinkm  nenber  the  iwk  to  be  collected 
ftvmi  ^rigikt  t.  G^odk^ht^  nor  the  rales  to  be  cotteded  firom 
the  practice  of  Conns  of  eqmir,  a^<ply  to  du 


Masitk,  B. — In  mj  cpouoo,  to  aSow  these  imerrpga- 
tones  would  be  lo  cofntnveoe  iSut  rtSnt  that  a  party  is 
CJDuded  lo  a  dixio'V'crr  of  soc&  ■aoeria!  facts  as  relate  %» 
his  own  easier,  box  not  id  a  daooivrr  of  the  aaanner  in 
w>ic*h  his  JhhwsaoT  $  case  k  to  be  csiab&sbed,  or  to  evU 
dexioc  whxii  rrbses  rxdnsmhr  to  has  case.    TUi  ia  an 
Jictkiai  fcr  a  iKiacii  cf  <vmn:aca,  to  wUdi  ibere  is  a  plen  of 
parmMtt  ^  MI  inx.^  Ccam.     T^  object  of  these  intcRD- 
jFttoii»  )<^  TO  dkctc^v^n*  wbccbo-  or  not  cennn  aalerial  has 
hNttt  «oiU  nn^M*  uns  |ittmi.  said  the  phonxiff'  is  unfioriy 
calkva  xnvtti  )o  jtnor  ))«  case.     VTldinm  sarxne  that  in  no 
case  ^iQjrK  sar!nv«EaiT«*c*ic^  i^  bt  SkOnn^d  ior  the  puipose  of 
asx^rsiuY^inc  w^ba:  ^axnacr  has  boen  snstmned.  I  hatie  heard 
iwckonc  ir.  ;lits  ca»  ^^  xoSxirit  me  ix*  ibiziiL  thai  dt  brother 
C%inmt£  «uas  w^nrtf:  ir.  his 


r^^TT^  K.->  1  an:  a"  she  saont  ^mmuni.  The  object  is 
9^  «;i^-9<vdi:  ;W  TUauoif^  <»mt  ^  an£  if  die  answers  soogfat 
i<x  *'^?!r  ^srnuwi.  *  OAiih:  w^*{»uier  i:  would 
ioli^«  ihsk  ^ir  maMi;  wa^  ^^  iw^  «autt-. 


V, 

Palmeb. 
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Channeu^  B. — I  also  think,  on  further  consideration, 
that  I  was  right  in  refusing  to  allow  these  interrogatories,  j^^]^ 
Tbu  is  an  action  for  a  breach  of  contract  in  not  paying  a 
stamp  duty  of  507. ;  and  in  respect  of  that  some  damage 
lias  occurred  A  plaintiff  may  be  called  on  to  disclose  his 
case  where  the  matters  to  which  the  interrogatories  relate 
are  efidenoe  of  his  case  tin  common  with  that  of  the  defend* 
sot  Such  is  the  rule  at  common  law.  There  may  be 
cases  b  which  a  discovery  can  be  obtained  in  equity, 
althoogh  not  at  law ;  and  I  am  far  from  saying  that  if  an 
acooaot  had  existed  between  the  parties,  the  defendant 
would  not  have  had  a  locus  standi  in  a  Court  of  equity  to 
compel  the  plaintiff  to  render  an  account  of  all  the  monies 
which  he  had  received  under  the  patent. 

As  to  the  question  whether  a  Judge  is  bound  to  allow 
iDtenrogatories  upon  the  ground  that  a  discovery  might  be 
obtained  in  equity,  I  am  of  opinion  that  the  interroga- 
tories must  be  ad  rem  with  reference  to  the  action  in  which 
it  is  sooght  to  deliver  them,  and  not  with  reference  to  a 
ouitter  not  raised  by  the  pleadings.  The  defendant  has 
paid  502.  into  Court,  and  no  doubt  the  replication  will  be 
that  the  plaintiff  has  sustained  damages  ultra.  This  is  an 
application  to  administer  interrogatories  in  order  to  ascer- 
tain the  damages,  and  which  I  thint  ought  not  to  be 
allowed. 

Rule  refused. 


K  2 
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1866. 


Jan,  16. 


In  the  affi- 
davit filed 
with  a  bill 
of  sale  the 
deponent 
Bwore  to  the 
description  of 
the  grantor  s 
residence  and 
occupation 
"  to  the  best 
of  his  belief:" 
— Hf/rf,  that 
the  use  of 
these  words 
did  not  affect 
the  descrip- 
tion, whicn 
was  sufficient 
within  the 
17  &  18  Vict. 
c.  36,  s.  1,  if 
its  truth  in 
fact  was  not 
impeached. 


Roe  t7.  Bradshaw. 

±  HIS  was  an  action  against  the  sheriff  of  Surrey  for  oot 
levying  under  a  writ  of  fieri  facias,  and  for  a  false  retumj 
the  only  question  on  the  pleadings  being  as  to  the  suffi- 
ciency of  the  sum  paid  into  (3ourt. 

At  the  trial,  before  Bramwelly  B.,  at  the  London  Sittingi 
after  Michaelmas  Term,  1865,  the  defence  set  up  for  nol 
levying  on  certain  of  the  goods  seized,  was  that  the  judg- 
ment debtor  had  assigned  them  by  bill  of  sale  before  the 
writ  of  fieri  facias  issued.  The  aflSdavit  of  the  attesting 
witness,  filed  with  the  bill  of  sale  in  pursuance  of  the 
17  &  18  Vict  c.  36,  s.  1,  contained  the  following  passage: 
— *'  The  said  Horatio  Cowne"  (the  maker  of  the  bill  ol 
sale)  ^*  resides,  ta  the  best  of  my  belief,  at  No.  38,  Harkj 
Road,  Kennington,  and  is  a  job-master/'  It  was  objectec 
to  the  affidavit  that  a  description  of  residence  and  occupa 
tion  in  this  form  was  not  a  compliance  with  the  17  &  If 
Vict  c.  36,  s.  1. 

The  learned  Judge,  being  of  opinion  that  the  affidavi 
was  sufficient,  directed  a  verdict  for  the  defendant,  witl 
leave  to  the  plaintiff  to  move  to  enter  the  verdict  for  binu, 


M.  Chambers  now  moved  accordingly. — The  require 
ments  of  the  17  &  18  Vict  c.  36,  s.  1,  have  not  been  com 
plied  with.  To  satisfy  that  statute  the  affidavit  filed  alonj 
with  the  bill  of  sale  must  contain  '*  a  description  of  tb 
residence  and  occupation*'  of  the  maker  of  the  bill  of  sale 
Here  the  affidavit  is  defective  in  this,  that  the  deponen 
does  not  pledge  his  oath  to  the  description,  but  onlj 
deposes  to  the  best  of  his  belief     The  statute  requires  i 
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positive  statement,  and  does  not  authorize  any  such  quali-  1866. 
fieatioD.  Moreover,  as  the  affidavit  is  worded,  perjury. 
coald  not  be  assigned  if  it  afterwards  turned  out  that 
the  deponent  bad  no  belief  on  the  subject.  [Pollock^  C.  B. 
—I  cannot  accede  to  that  The  words  of  the  affidavit 
import  that  the  deponent  has  a  belief*  Martin^  B. — Sub- 
Btantially,  is  not  the  statute  satisfied  ?  If  the  description 
were  in  fact  untrue  you  might  contend  that  there  was  no 
description ;  but  if  you  do  not  impeach  the  truth  of  the 
description,  what  is  the  objection  to  the  affidavit  ?]  Ex- 
trinsic eridence  cannot  be  prayed  in  aid  of  the  description 
to  supply  its  defects :  Pickard  v.  Bretz  (a).  For  the  pre- 
vention of  fraud  the  legislature  has  required  this  description, 
ttd  it  must  be  construed  strictly :  Tuion  v.  Sanoner  (&)• 
Tke  legislature  intended  that  it  should  be  founded  on  actual 
knowledge,  and  not  on  mere  hearsay,  and  such  a  require- 
nient  imposes  no  hardship.  At  nisi  prius  loose  evidence 
ciQ  be  tested  on  cross-examination,  but  no  such  test  can 
be  aj^lied  to  this  affidavit. 

Pollock,  C.  B. — ^I  think  there  should  be  no  rule.  The 
17  &  18  Vict  c.  36,  s.  1,  requires  that  together  with  every 
bill  of  sale  there  shall  be  filed  ^*  an  affidavit  of  the  time 
of  such  bill  of  sale  being  made  or  given,  and  a  description 
of  the  residence  and  occupation  of  the  person  making  or 
pring  the  same."  This  affidavit  states  the  time  of  making 
the  bill  of  sale^  and  describes,  to  the  best  of  the  deponents 
Mbf,  the  occupation  and  residence  of  the  maker.  The 
S^Mbn  is,  whether,  the  truth  of  that  description  not  being 
UDpeached,  it  sufficiently  complies  with  the  terms  of  the 
enactment  I  think  it  does.  A  statement  made  on  oath 
to  the  best  of  the  deponent's  belief  imports  that  he  is 

(a)  5  H.  &  N.  9.  (6)  3  H.  &  N.  280. 
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1866.        acquainted  with  the  subject  to  which  he  deposes,  and  that 

"^^"^      Jie  is  entitled  to  form,  and  has  formed,  a  belief  upon  it. 

_     ••  The  Court  is  not  to  surmise  the  deponent  guilty  of  the 

Bbadshaw.  ,  ,  .        ,       . 

equivocation  of  deposing  to  the  best  of  hb-  belief  when  in 

reality  he  has  no  belief.     The  supposed  danger  of  allowing 

this  affidavit  is  that  it  may  introduce,  a  lax  practice,  and 

encourage   unscrupulous  persons  to  equivocate.      But  if 

any  one  were  to  endeavour  to  shelter  himself  behind  inch 

an  equivocation,  he  would  find  that  he  could  not  do  to 

with  impunity. 

• 
Mabtin,  B. — I  am  of  the  same  opinion.  The  question 
is,  has  the  act  of  parliament  been  complied  with  ?  For,  if 
so,  we  ought  not  to  require  more.  The  Act  requires  an 
affidavit  of  the  time  of  the  bill  of  sale  being  made,  and  a 
description  of  the  residence  and  occupation  of  the  maker. 
This  affidavit  does  contain  a  description  of  residence  and 
occupation  which  is  not  suggested  to  be  untrue.  Mn 
Chambers  contends  that  no  one  whose  testimony  on  cross- 
examination  might  turn  out  to  be  hearsay  is  competent  to 
make  an  affidavit  under  this  act  of  parliament;  but 'that  is 
more  than  the  Act  sajs. 

Channell,  B. — I  also  think,  though  not  without  some 
doubt,  that  this  is  a  sufficient  affidavit.  The  words  are 
"an  affidavit  of  the  time  of  such  bill  of  sale  being  made 
or  given" — that  has  been  complied  with — **  and  a  descrip- 
tion of  the  residence  and  occupation  of  the  person  making 
or  giving  the  same."  Thus  there  is  a  change  of  phraseo- 
logy in  the  latter  part  of  the  sentence,  the  words  there  not 
being  '^  an  affidavit  of  the  description,"  but  simply  "  a  des- 
cription." Now  this  affidavit  does  contain  **  a  description,* 
and  although  the  words  **  to  the  best  of  my  belief"  accom- 
pany it,  L  think  that,  the  other  requirements  of  the  Act 
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being  complied  with,  there  is  also  a  sufficient  description        1866. 
within  the  Act. 


Bbahwbll,  B. — At  the  trial  I  reserved  this  point  because 
I  thought  it  a  new  form  of  affidavit,  and  one  which  perhaps 
might  afford  opportunity  for  evasion.  On  consideration  I 
thiok  the  Lord  Chief  Baron's  view  right.  No  affidavit  can 
be  construed  to  mean  more  than  that,  in  the  belief  of  the 
deponent,  the  statements  in  it  are  true ;  and  a  deponent's 
belief  is  in  reality  identical  with  the  best  of  his  belief  A 
deponent  who  swears  to  the  best  of  his  belief  substantially 
swears  that  he  has  a  belief,  and  that  it  is  what  he  states.  I 
am  not  so  clear  that  this  form  of  affidavit  may  not  introduce 
kzity.  Persons  may  be  found  who,  though  unwilling  to  swear 
that  they  ^*  believe,**  will  hope  to  escape  under  the  quibble  of 
swearing  "  to  the  best  of  their  belief.**  However,  although 
I  think  this  point  was  one  to  be  reserved,  I  am  glad  the 
Court  concur  in  my  view  that  it  is  an  insufficient  objection. 

Rule  refused. 


Bob 

9. 

Bradsiuw. 


Cook  v.  Jaggard  and  Others.  Jan.  23. 


E 


JECTMENT. — The  defendant  John  Jaggard  defended,  a  wiU  mad« 
the  other  defendants  not  appearing.  contained  the 

At  the  trial,  before  Piffolt,  B.,  at  the  Essex  Summer  ciause!°^a// 
Assizes,  1865,  the  following  facte  appeared  :-In  the  year  ^^^'rld^' elute. 

both  real  and 
penanal^  I  giye,  derise  and  bequeath  as  follows."  The  will  then  contained  a  devise  of  a 
ec^jbold 'estate  to  the  testator's  daughter,  W.,  in  tail,  and  concluded  thus : — "  And  all  the 
rest,  residue  and  remainder  of  m^  personal  estate  and  effects  wheresoever  and  whatsoever, 
and  of  what  natujre,  kind  or  quahty  soever  the  same  may  be,  moneys,  securities  for  money, 
cr  whatever  I  may  he  possessed  of  or  entU/ed  to  at  the  time  of  my  decease,  I  give  and 
bequeath  the  same  to  my  said  daughter"  W.,  "  to  and  for  her  sole  use  and  benefit  abso- 
lutely."— Heldt  that  the  reversion  in  fee  in  the  copyhold  estate  expectant  on  the  determina- 
tion  of  the  estate  tail  was  undisposed  of,  and  passed  to  the  heir. 
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1803  Nathaniel  Cook,  the  plaintiff's  great  uncle,  being 

seised  in  fee  simple  in  possession  of  the   two  copyhold 

9.  estates  hereinafter  mentioned  situate  in  the  parish^  and 

Jaooard. 

holden  of  the  manor,  of  Chich  St.  Osjth  in  the  county 

of  Essex,  surrendered  them  to  the  uses  of  his  will,  and 
afterwards,  in  the  year  1808,  made  his  will  (dated  the 
13th  of  October,  1808,  and  duly  attested  to  pass  real  pro- 
perty), the  material  parts  of  which  are  as  follows: — ^I 
Nathaniel  Cook,  of  the  parish  of  Chich  Saint  Osytb,  in 
the  county  of  Essex,  farmer,  &c.,  do  make,  publish  and 
declare  this  mv  last  will  and  testament  in  manner  and 
form  following,  that  is  to  say,  first,  I  desire  that  all  my  just 
debts,  funeral  expenses,  and  the  expense  of  proving  this 
my  last  will  and  testament  be  paid  out  of  my  personal 
estate  and  effects,  and  all  the  rest  of  my  worldly  estate,  boA 
real  and  personal,  I  ffive,  devise  and  bequeath  as  follows: 
I  give  and  devise  to  my  daughter  Susanna  Cook  Westbroom, 
spinster,  natural  child  by  my  late  housekeeper  Elizabeth 
Westbroom  deceased,  all  that  my  copyhold  messuage,  here- 
ditaments, lands  and  premises,  with  all  the  appurtenances 
thereunto  belonging,  situate,  lying  and  being  in  the  parish 
of  Chich  St.  Osyth  aforesaid,  and  now  in  the  occupation 
of  John  Bird,  to  have  and  to  hold  the  said  copyhold  mes- 
suage,  hereditaments,  lands  and  premises  to  my  said 
daughter  Susanna  Cook  Westbroom,  and  to  the  heirs  of 
her  body  lawfully  to  be  begotten,  according  to  the  custom 
of  the  manor  in  which  the  same  is  holden."  [Then  fol- 
lowed a  similar  devise  of  another  copyhold  estate  in  the 
same  parish  in  the  testator's  occupation,  to  the  same 
Susanna  Cook  Westbroom  and  tkft  heirs  of  her  body.] 
**  And  all  the  rest,  residue,  and  remainder  of  my  personal 
estate  and  effects,  wheresoever  and  whatsoever,  and  of 
what  nature,  kind  or  quality  soever  the  same  may  be, 
monies,  securities  for  money,  or  whatever  I  may  be  possessed 


9. 
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ff  9r  eniiiled  to  at  the  time  of  my  deeeate^  I  ffive  and       18($6. 
hjuiQth  the  same  to  my  said  daughter  Susanna   Cook        q^j^ 
Westbroom   to  and  for  her  own   sole  use   and  benefit 
abiolutely,  &c     In  witness  whereof,   &c/'     The  testator 
died  on    the    20th  of   October,   1808,   without   having 
altered  his  will,  being  at  the  time  of  making  his  will 
and  at  his  death  seised  as  aforesaid  of  the   two  copy- 
bid  estates  mentioned  in  his  will,  which  form  the  subject 
of  the  present  action.     Susanna  Cook  Westbroom,  having 
intennarried  with  Benjamin  Jaggard,  was^  in  September 
1809,  admitted  to  the  said  copyholds  as  tenant  in  tail 
according  to  the  custom  of  the  manor  of  Chich  St.  Osyth, 
of  which   the    same    were  holden^    and    afterwards,  in 
January,  1817,  died,  leaving  two  surviving  children,  both 
of  whom  died   under  age,   and  without  issue,  prior   to 
Aogost,  1821.     In  August,  1821,  Benjamin  Jaggard  was 
admitted  to  the  said  copyholds  as  tenant  by  the  curtesy 
according  to  the  custom  of  the  said  manor,  and  continued 
m  possession  up  to  the  time  of  hb  death  in  November, 
1864,  when  thq  defendant,  John  Jaggard,  his  son  by  a 
second  marriage,  took  possession  of  the  premises.     The 
plaintiff  was  the  heir  of  Nathaniel  Cook.     A  verdict  was 
entered  for  the  plaintiff  under  the  direction  of  the  learned 
Judge,  leave  being  reserved  to  move  to  enter  the  verdict 
fcr  the  defendant. 

FhSbrickf  in  Michaelmas  Term,  1865,  obtained  a  rule 
nia  accordingly,  on  the  ground  that,  on  the  true  construc- 
tion of  the  will  of  Nathaniel  Cook,  the  whole  of  his  estate 
in  the  copyhold  premises  in  question  passed  to  the  devisee, 
and  that  there  was  no  intestacy  as  to  the  reversion  after 
the  estate  tail  created  in  her  favour. 

H  Chamben  and  A  L.  Smith  shewed  cause. — The  plaintiff 
diims  the  premises  in  dispute  as  the  heir  of  the  testator, 
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1866.       ^^^  on  two  grounds. — First,  he  contends  that  the  residuary 
^^"Z"*^^      clause  in  the  will  does  not  carry  real  estate.     It  will  be 
«•  urged,  perhaps,  that  general  expressions  are  to  be  found  in 

the  residuary  clause  sufficiently  comprehensive  for  that 
purpose.  But  such  expressions,  when  used  in  connection 
with  words  unequivocably  descriptive  of  personal  estate, 
must,  agreeably  to  the  maxim  noscitur  a  sociis,  be  restricted 
by  that  association:  Jarman  on  Wills,  3rd  ed.,  vol.  1,  p.  681, 
Doe  dem.  Bunny  v.  Rout  (a),  WooUam  v.  Kenwortky  {b). 
Monk  V.  Mawdsley  (c).  In  the  last  case  Sir  •/*.  Leach^  V.C., 
expressly  relied  on  the  words  ^*  all  I  may  die  possessed  of 
at  the  time  of  my  death^'  as  importing  that  the  testatrix 
had  only  personal  estate  in  her  contemplation,  observing 
that  the  words  ''  possessed  of,*'  in  their  ordinary  sense,  did 
not  import  real  estate,  and  the  words  '*  at  the  time  of  my 
death"  would  have  no  sense  as  applied  to  it.  Here  the 
testator,  by  using  the  word  '^  devise"  when  disposing  of  his 
real  estate,  has  shewn  that  he  knew  how  to  dispose  of  it  in 
apt  language.  The  inference  is,  that  when  in  the  residuary 
clause  he  substituted  the  word  '*  bequeath*'  he  intended  to 
dispose  only  of  personalty. — Secondly,  assume  the  residuary 
clause  to  embrace  realty  as  well  as  personalty.  The  will 
being  made  prior  to  the  7  Wm.  4  &  I  Vict  c  26,  the 
language  of  the  residuary  clause  is  not  such  as  to  pass  the 
fee,  but  only  a  life  estate,  and  that  estate  is  determined. 
In  Jarman  on  Wills,  3rd  ed.,  voL  2,  p.  247,  the  rule  which 
applies  to  the  present  case  is  thus  stated : — ''  Nothing  is 
better  settled  than  that  a  devise  of  messuages,  lands,  tene- 
ments or  hereditaments  (not  estate),  without  wonls  of 
limitation,  occurring  in  a  will  which  is  not  subject  to  the 
newly  enacted  rules  of  testamentary  construction,  confers 
on  the  devisee  an  estate  for  life  only,  notwithstanding  the 

(a)  7  Taunt.  79.  (ft)  9  Ves.  137 

(c)  1  Sim.  2S6. 
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testator  may  have  oommenced  his  will  with  the  declaration 
of  an  intention  to  dispose  of  his  whole  estate^  ftc."  That 
rule  of  constmction  is  well  settled,  and  governs  the  present      ,    ^' 


PUlMekf  in  support  of  the  rale. — The  defendant  con- 
tends that  the  residuary  clause  in  the  testator's  will  carried 
lealtyy  and  that  the  remainder  in  fee  in  the  copyholds  in 
dispute  passed  under  it«  The  cardinal  rule  of  interpreta- 
tkm  in  wills  is,  that  the  intention  of  the  testator  is  to  be 
respected,  provided  there  are  words  in  the  will  capable  of 
pviDg  efiect  to  it  Now,  as  regards  the  testator's  intention, 
the  whole  scope  of  this  will  shews  the  intention  to  have 
been  to  dispose  of  everything  both  real  and  personal, 
^n,  are  there  words  in  the  will  capable  of  carrying  it 
oat?  If,  indeed,  the  residuary  clause  stood  alone,  it  may 
be  conceded  that,  although  its  terms  are  suflSciently  compre- 
bensife  to  pass  real  estate,  the  maxim  noscitur  a  sociis 
would  apply,  and  restrict  the  meaning  of  general  words  of 
which  the  import  is  equivocal.  But  when,  as  in  this  case, 
the  testator  has  previously  expressed  a  clear  intention  to 
dispose  of  his  whole  estate,  real  as  well  as  personal,  and 
not  to  die  intestate  as  to  any  part  of  it,  the  Court  will,  in 
fikvour  of  the  intention,  give  the  largest  interpretation  to 
Words  whose  meaning,  if  in  itself  equivocal,  is  clearly 
ezphuned  by  what  has  been  previously  expressed.  As 
regards  the  words  **  bequeath"  and  "  possessed^**  which  occur 
in  the  residuary  clause,  and  have  been  commented  on  as 
primarily  appropriate  to  personalty,  the  clause  in  question 
runs  thus:  ^'Whatever  I  may  be  possessed  of  or  entitled 
to,  ic,"  « I  give  and  bequeath ;"  and  "  give"  and  "  title" 
•re  both  words  primarily  appropriate  to  realty.  Moreover, 
if  authority  be  wanted,  Hoffan  v.  Jackson  (a)  shews  that 

(a)  1  Cowp.  299. 
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under  the  words  ''give  and  bequeath^'  realty  will  paas. 

Monk  V.  Matodsley  (a)  has  been  cited  on  the  other  adet 

v«  but  it  is  in  the  defendant's  favour.    There  the  will  con* 

JAOGABD.  .  r%'  w 

tained  no  such  introductory  clause  as  here,  and  Sir/.  Leachf 
V.  C.«  in  pronouncing  judgment,  expressly  said  that  the 
words  used  might  have  been  suflScient  to  pass  real  estate 
if  from  other  parts  of  the  will  such  had  appeared  to  have 
been  the  intention  of  the  testatrix ;  anci  the  reasoning  of 
the  judgment  is  directly  based  upon  the  circumstance  that 
the  will  contained  no  such  expression  of  intention.  On 
the  other  hand  fFilce  v.  fFilce  (£)  is  a  distinct  authority 
that  under  words  almost  identical  with  the  words  here 
used  the  fee  will  pass.  [Martin,  B. — In  that  case  it  was 
not  necessary  to  decide  whether  an  estate  in  fee  passed, 
or  only  a  life  estate.]  The  use  of  express  words  is  not 
necessary  to  disinherit  the  heir;  it  is  sufficient,  for  that 
purpose,  that  the  devise  contains  tantamount  expressions 
clearly  indicative  of  an  intention  to  dispose  of  all  the 
testator's  property :  Hogan  v.  Jackson  (e),  Smith  v.  Coffin  (d). 
The  circumstance  that  an  interest  in  land  is  previously 
devised  specifically  is  in  the  defendant's  favour.  In  Jar« 
man  on  Wills  it  is  expressly  laid  down  that  that  circum- 
stance always  favours  the  extension  of  the  subsequent 
general  words  to  property  of  the  same  description :  Jarman 
on  Wilb,  3rd  ed.,  vol.  1,  p.  691. — He  also  referred  to 
Woollam  V.  Kenworthy  (e)  and  Doe  d.  Andrew  v.  Lainch* 

Pollock,  C.  B. — I  am  of  opinion  that  this  rule  should 
be  discharged.  Reading  the  whole  will  together,  I  think 
it  plain,  although  the  earlier  part  appears  to  indicate  an 

(o)  1  Sim.  286.  (d)  2  H.  Bl.  444. 

{b)  7  Bing.  664.  (c)  9  Ves.  137. 

(c)  1  Cowp.  299.  (J)  11  East,  290. 
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inteDtion  on  the  testator^B  part  to  dispose  of  all  his  property,        1866. 
that,  if  any  such  intention  exbted,  the  language  used  is 
Doe  capable  of  giving  it  effect     The  introductory  clause 
ius  this    expression   ''I  give,  devise    and  bequeath   as 
Mows;'*  and   then  the   testator  proceeds  to  ''give  and 
ieoue''  two  copyhold  estates  to  Susanna  Cook  Westbroom 
and  the  heirs  of  her  body.     Then  follows  the  residuary, 
dause,  in  which  the  testator  does  not,  as  before,  give  and 
ifepue,  but  giyes  and  bequeaths  ^*  all  the  rest,  residue  and 
remabder  of  my  personal  estate  wheresoever  and  whatso* 
e?er,  and  of  what  nature,  kind  or  quality  soever  the  same 
Day  be.**    So  much  of  the  clause  is  manifestly  confined 
to  personalty.     Then  what  follows  is  a  description  of  it, 
in  which  the  testator  enumerates  ''  monies,  securities  for 
nnmey,  or  whatever  I  may  be  possessed  of  or  entitled  to 
at  the  time  of  my  decease ;"  the  particle  ''  or"  connecting 
the  more  specific  words  of  description  ''  monies,  securities 
for  money,"  with  the  more  general  words  of  description 
which  follow  after.     That,  I  think,  is  the  true  construction 
of  the  passage,  and  its  effect  is  to  confine  the  words  *'  what- 
^or  I  may  be  possessed  of  or  entitled  to  at  the  time  of  my  de- 
cease** to  property  ejusdem  generis  with  that  which  precedes 
""CODsequently  to  personal  estate.    In  H^ilce  v.  Wilce  (a)  the 
clause  '*  everything  else  I  die  possessed  oP  was  not  preceded, 
•8 here,  by  the  word  "or,"  but  by  the  word  "  and," pointing, 
therefore,  not  to  a  further  description,  but  to  a  new  head 
of  property.     Supposing,  however,  the  residuary  clause  did 
*pply  to  realty,  it  would  by  no  means  follow  that  it  carried 
the  fee.     In  fFilce  y.  Wilce  (a)  all  that  was  decided  was 
that  some  real  estate  passed  under  the  residuary  clause, 
though  no  doubt  it  is  said  by  some  of  the  Judges  extra* 
judicially  that  the  fee  passed.     That  case,  however,  does 
not  appear  lo  me  so  much  in  point  as  Monk  ▼•  Mawds- 

(a)  7  Bing.  664. 
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1866.  ley  (a),  where  the  words  '*  all  I  may  die  possessed  of  at  the 
time  of  my  death"  were  held  not  to  apply  to  real  estate. 
Here,  from  the  whole  tenour  of  the  will,  I  think  that  the 
residuary  clause  is  restricted  to  personalty. 

Majltin,  B. — I  agree  that  under  the  residuary  clause  ii 
this  will  the  remainder  in  fee  did  not  pass. 

Channell,  B. — I  am  of  the  same  opinion.  Mr.  FhU 
brick  admits  that  this  rule  cannot  be  made  absolute  unlesi 
the  residuary  clause  passed  the  fee*  I  think  it  did  not 
and  but  for  the  authority  of  Wilce  v.  Wilce  (4)  I  shoolc 
have  thought  the  case  clear.  Wilce  v.  Wilce^  however 
when  carefully  examined,  is  no  authority  as  to  the  fe< 
passing,  though  that  it  did  pass  in  that  case  would  seem 
to  have  been  the  opinion  of  one,  if  not  of  two,  of  the 
Judges.  But,  upon  looking  at  the  question  there  sub- 
mitted to  the  Court,  it  will  be  found  that  whether  tb< 
defendant  took  an  estate  for  life  or  in  fee  was  a  point  whidi 
it  was  not  necessary  to  determine.  If  he  took  either  il 
was  suflScient  there,  but  it  is  not  so  here.  Then  it  is  urged 
that  in  the  commencement  of  the  will  the  testator  hai 
shewn  an  intention  to  dispose  of  the  entirety  of  his  interest 
Now  although  I  admit  that  the  introductory  clause  might 
in  that  respect,  assist  the  defendant's  contention,  I  cannot 
think  that  in  itself  it  is  sufficient  to  induce  us  to  adopt  it 
The  Lord  Chief  Baron  has  intimated  that  Monk  v.  Mawdi* 
ley  (a)  is  nearer  than  Wilce  v.  Wilce  (6)  to  the  present  caae^ 
and  in  that  I  agree. 

PiGOTT,  B.,  concurred. 

Rule  dischai^ged. 

(o)  i  Sim.  286.  Qf)  7  Bing.  664. 
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Dyer  v.  Best.  Jan.  16, 18,19. 

IHE  declaration  stated,  that  before  and  at  the  time  of  The  31  Eliz.c. 

5, 8. 5,  includeB 

the  committing  by  the  defendant  of  the  offences  herein-  penal  actions 
after  mentioned,  the  defendant  claimed  to  be  and  was  one  penalty  is 
of  the  Commissioners  appointed  by  virtue  of  "The  Town  ^^onin- 
of  Burton  upon  Trent  Act,  1853,'*  of  and  for  the  said  town  f^Xth^efiSe. 
and  borough  of  Burton  upon  Trent,  for  putting  into  execu-  ^^^*^® 
tion  the  aforesaid  act  of  parliament,  and  acted  as  such  year  after  the 

^  *  offence  comit- 

Commissioner.     And  the  plaintiff   avers  that  after  the  ted. 

defendant  became  and  was  and  acted  as  such  Commis-  may  refresh 

noner  as  aforesaid,  he  became  disqualified  to  act  in  the  as  to  the  £y 

said  oflBce,  to  wit,  by  reason  of  the  defendant,  while  he  was  tS^proceedU 

and  acted  as  such  Commissioner  as  aforesaid,  being  per-  ^e^as  present 

wnally  concerned  and  participating  in  a  certain  contract  ^^  V^*  ^^ 

''  r  r        o  referring  to  a 

made  between  the  aforesaid   Commissioners  of  the  said  news^per 

containing  a 

town  and  borough  of  Burton -upon-Trent  of  the  one  part  report  of  those 

proceedings, 

and  the  defendant  and  another  of  the  other  part,  for  work  and  which  he 
to  be  done  under  the  authority  of  the  aforesaid  Act,  and  ^i^^  the  facts  t' 
by  the  defendant  participating  in  the  profits  of  the  said  hj^^ecollec^ 
contract,  and  of  the  work  done  thereunder  and  under  the  ^^"^^^^1*^®'* 
authority  of  the  said  Act.     Yet  the  defendant,  after  the  ^^^7  ^^ 

^  correctly  re- 

paasing  of  the  said  Act,  and  after  he  had  in  manner  afore-  ported, 
said  become  disqualified  from  acting  as  such  Commissioner 
as  aforesaid,  did,  on,  &c.  (stating  six  days  in  the  year  1862, 
bnr  days  in  the  year  1863,  and  four  days  in  the  year  1864) 
^t  as  such  Commissioner  as  aforesaid  at  the  several  meet- 
*"g8  of  the  said  Commissioners  then  respectively  held 
nnder  and  by  virtue  of  the  said  Act,  contrary  to  the  form 
and  provision  of  the  said  statute:  Whereby  the  defendant 
forfeited,  and  became,  and  was,  and  is,  liable  to  pay  to  the 
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plaintiff,  who  sues  the  defendant  for  the  same  in  this 
action  under  the  said  statute,  the  sum  of  50/.  for  each  and 
every  time  he  so  acted  and  offended* 

Pleas. — First :  not  guilty  (by  stat.  21  Jac.  1,  c.  4,  s.  4). 

Second. — That  the  alleged  causes   of  action   did  not 
accrue  within  a  year  before  this  suit* 

The  plaintiff  joined  issue  on  the  pleas^  and  also  de- 
murred to  the  second  plea* 

At  the  trial,  before  Channell,  B.,  at  the  last  Staffbrdahire 
Summer  Assizes,  it  appeared  that  the  action  was  brought 
under  ^^  The  Commissioners  Clauses  Act^  1847"  (a),  (10 
&  11  Vict.  c.  16),  to  recover  penalties  in  respect  of  the 
defendant  having,  whilst  disqualified,  acted  as  a  Commis- 
sioner under  *'The  Town  of  Burton  upon  Trent  Act, 
1853"  (16  &  17  Vict.  c.  cxviii.),  with  which  "  The  Commis- 
sioners  Clauses  Act^  1847,''  is  incorporated.    The  defend- 


(a)  Sect.  9  : — "Any  person 
who  at  any  time  aflcr  his  appoint- 
ment or  election  as  a  Commis- 
sioner shall  accept  or  continue  to 
hold  anj  office  or  place  of  profit 
under  the  special  Act,  or  be  con- 
cerned or  participate  in  anj  man- 
ner in  anj  contract,  or  in  the 
profit  thereof,  or  of  any  work  to 
be  done  under  the  authority  of 
such  Act,  shall  thenceforth  cease 
to  be  a  Commissioner,  and  his 
office  shall  thereupon  become  va- 
cant/ 

Sect.  15. — "  Every  person  who 
shall  act  as  a  Commissioner,  being 
incapacitated  or  not  duly  quali- 
fied to  act,  or  before  he  has  made 
or  subscribed  such  declaration  as 
aforesaid,  or  after  having  become 
disqualified,  shall  for  every  such 
offence  be  liable  to  a  penalty  of 
fifty  pounds;  and 'such  penalty 


may  be  recovered  by  any  person, 
with  full  costs  of  suit,  in  any  of 
the  superior  Courts ;  and  in  every 
such  action  the  person  sued  shall 
prove  that  at  the  time  of  so  acting 
he  was  qualified,  and  had  made 
and  subscribed  the  dechuration 
aforesaid,  or  he  shall  pay  the 
said  penalty  and  costs,  without 
any  other  evidence  being  required 
from  the  plaintiff*  than  that  such 
person  had  acted  as  a  Commis- 
sioner in  the  execution  of  thb  or 
the  special  Act ;  nevertheless, 
all  acts  as  a  Commissioner  of  any 
person  incapacitated,  or  not  duly 
qualified,  or  not  having  made  or 
subscribed  the  declaration  afore- 
said done  previously  to  the  re- 
covery of  the  penalty,  shall  be  as 
valid  as  if  such  person  had  been 
duly  qualified. 
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ant  earned  on  the  business  of  a  carpenter  and  builder  in        1866. 
partoeiship  with  one  Bowler,  and  at  various  times  between 
the  years  1859  and  1865  they  were  employed  by  Commis- 
aioDen  to  do  work  for  which  they  were  paid.     The  pkin- 
tiffproYcd  that  he  was  present  at  a  board  meeting  of  the 
Commissioners  in  July,  1860,  and  that  the  defendant  was 
aho  present  at  that  meeting,  and  acted  as  a  Commissioner. 
The  plaintiff  also  stated  that  the  defendant  attended  board 
meetiDgs,  and  acted  as  a  Commissioner  on  the  3rd  of 
September,  1862,  the  6th  May,  1863,  the  6th  of  January, 
1864,  the  3rd  of  February,  1864,  and  the  24th  June,  1864. 
On  cross-examination,  the  plaintiff  stated  that  he  had  no 
v^llection  of  the  particular  days  on  which  the  defendant 
<cted  as  a  Commissioner;  but  he  had   a  recollection  of 
seeing  the  defendant  so  acting  on  several  occasions,  and  he 
'%nlarly  took  in  a  weekly  newspaper  which  contained 
^rts  of  what  took  place  at  the  meetings  of  the  Commis- 
aoDers,  and  whenever  there  was  a  report  of  the  proceed- 
ings at  meetings  at  which  he  was  present  he  used  to  read 
it   He  made  no  memorandum  at  the  time ;  but  by  refer- 
nog  to  those  newspapers,  which  he  had  ever  since  kept, 
be  was  enabled  to  fix  the  particular  days  on  which  the 
defendant  acted   as    a  Commissioner.    The    defendant's 
coimael  submitted  that  the  witness  was  not  at  liberty  to 
le&esh  his  memory  by  referring  to  these  newspapers,  but 
|I^  learned  Judge  overruled  the  objection,  and  admitted 
^  evidence. 

The  present  action  was  commenced  on  24th  of  February, 
1865. 

The  learned  Judge  left  it  to  the  jury  to  say,  first,  whe- 
u^  the  defendant  acted  as  a  Commissioner;  secondly, 
whether,  whilst  he  so  acted,  he  participated  in  the  profits 
^  Work  done  for  the  Commissioners  (telling  the  jury  that 
if  he  did  he  thereby  became  disqualified) ;  and,  thirdly, 

TOU  IV. — H.  &  c.  o  sxcu. 
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whether,  after  his  disqualification,  he  continued  to  act  as 
a  Commissioner,  and  so  acted  within  one  year  before  the 
commencement  of  this  action. 

The  jury  found  that  whilst  the  defendant  acted  as  a 
Commissioner  he  blscame  disqualified,  and  that,  being  dis- 
qualified, he  continued  to  act  as  a  Commissioner  on  four 
different  occasions,  three  before  <he  year  immediately  pre- 
ceding the  commencement  of  this  action,  and  one  within 
that  year;  but  they  did  not  find  the  date  when  he  first 
ceased  by  disqualification  to  be  a  Commissioner,  or  the 
respective  dates  when,  being  disqualified,  he  acted  as  a 
Commissioner. 

It  was  submitted  on  behalf  of  the  defendant  that,  by  the 
31  Eliz.  c.  5,  s.  5,  an  action  by  a  common  informer  for 
a  penalty  must  be  brought  within  one  year  after  the  offence 
committed,  and  therefore  only  one  penally  could  be  re- 
covered. 

A  verdict  was  then  entered  for  the  plaintiff  fur  200/., 
being  the  amount  of  four  penalties ;  and  leave  was  reserved 
to  the  defendant  to  move  to  reduce  the  amount  to  50/. 

Gray^  in  the  following  Term,  moved  for  a  rule  nisi 
accordingly,  and  also  for  a  new  trial  on  the  ground  of  mis- 
direction in  the  learned  Judge  not  limiting  his  direction  to 
penalties  which  might  be  incurred  before  any  re-election  of 
the  defendant,  and  also  on  the  ground  of  the  improper 
reception  of  evidence. — The  learned  Judge  ought  not  to 
have  allowed  the  witness  to  refresh  his  memory  by  referring 
to  the  newspapers.  A  witness  may  refresh  his  memory  by 
looking  at  memoranda  made  by  himself  or  some  person  in 
his  presence ;  but  here  the  witness  made  no  memorandum 
whatever  at  the  time  he  read  the  newspapers.  [PoUoeky 
C.  B.— If  a  man,  at  the  time  he  has  a  recollection  of 
certain  facts,  reads  a  document  containing  a  statement, 
which  he  knows  to  be  true,  of  those  facts,  he  may  again 
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i^fer  to  it  to  refresh  bis  memory,  although  at  the  time  he        1866. 
fint  read  it  he  made  no  memorandum.] 


Per  Curiam  (a). — We  are  all  of  opinion  that  upon  this 
point  there  ought  to  be  no  rule  (i). 

Rule  refused  upon  this  point,  granted 
upon  the  other  points. 


Huddkiton  and  H.  Matthews  shewed  cause. — First,  as  to 
the  reduction  of  the  verdict.  The  plaintiiF  is  not  limited 
to  causes  of  action  arising  within  a  year  before  suit,  since 
the  5th  section  of  the  31  Eliz.  c.  5  does  not  apply.  That 
aectioQ  applies  to  two  classes  of  penal  actions :  first,  where 
the  forfeiture  is  to  the  Queen,  her  heirs  or  successors,  only, 
in  which  case  the  period  of  limitation  is  two  years  next 
sfter  the  offence  committed :  secondly,  where  the  forfeiture 
IB ''to  the  Queen,  her  heirs  or  successors,  and  to  any  other 
which  shall  prosecute  in  that  behalf,"  such  prosecutor  being 
limited  to  one  year  next  after  the  offence  committed,  and 
the  Queen, "  in  default  of  such  pursuit,"  to  two  years  '*  after 
that  year  ended."  The  case  where  the  whole  forfeiture  is 
limited  to  the  informer  would  seem  to  be  a  casus  omissus, 
but  at  all  events  it  is  not  within  the  words  of  the  section. 
Nor  can  the  words  of  the  section  be  made  to  apply  by 
fwding  the  word  "  and"  in  its  second  branch  distributively. 
^or  if,  where  the  whole  forfeiture  is  limited  to  the  informer, 
that  branch  of  the  section  applies,  it  must  also  apply  where 
tbe  whole  forfeiture  is  limited  to  the  Queen.     But  that 

(^)  Pottoek^  C.  B.,  BramiceU,  in  a  book  which  he  did  not  write 

^  Ckmmell^  B.,  and  Pigoti,  B.  with  his  own  hand,  but  which  he 

9)  In  Bwrrough  t.    Martin^  regularly  examined  from  time  to 

*  ^^•lap.  1 1 2,  Lord  EUenborough  time  soon  after  they  were  written, 

'^  that  a  witness  might  refresh  and  while  the  facts  stated  in  them 

^  iikcniorj  by  referring  to  entries  were  fresh  in  his  recollection. 
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would  conflict  with  the  first  branch  of  the  section,  which  has 
previously  prescribed  two  years  as  the  period  of  limitation 
for  such  a  forfeiture.  [Polhckf  C.  B. — The  concluding  part 
of  the  31  Eliz.  c.  6,  s,  6,  is  in  the  widest  terms: — "If  ony 
action,  suit,  ...  or  information  for  any  offence  against 
any  penal  statute  made  or  to  be  made,  except  the  statute 
of  tillage,  shall  be  brought  after  the  time  in  that  behalf 
before  limited,  that  then  the  same  shall  be  void  and  of 
none  effect,  &c'']  lliat  by  its  terms  is  limited  to  cases 
in  which  the  statute  has  already  prescribed  the  period 
of  limitation.  Prior  to  the  31  Eliz.  c.  5  it  does  not  appear 
to  have  been  the  practice  of  the  legislature  to  award  the 
whole  penalty  to  the  informer,  which  may  account  for 
the  omission  to  prescribe  a  period  of  limitation  when  the 
penalty  is  so  awarded.  [Pollock,  C.  B.,  referred  to  the  7 
Hen.  8,  c.  3.]  The  construction  of  that  statute  may  be 
doubtful,  but  at  all  events  it  has  since  been  repealed.  The 
authorities  are  in  the  plaintiff's  favour.  In  CulUford  r.  Bland- 
ford  (a)  two  points  were  discussed  in  the  Court  of  King's 
Bench.  The  present  point  is  noticed  by  several  reporters, 
and  according  to  their  reports  {a)  all  the  Judges  seem  to 
have  agreed  that,  where  the  whole  penalty  is  limited  to  the 
informer  and  nothing  to  the  King,  the  31  Eliz.  c.  5  does 
not  apply.  The  statement  in  Carthew  that  the  acdon 
was  qui  tam  is  an  obvious  mistake  (i).  It  is  true  that  in 
CulHford  V.  Blandford,  as  reported  in  4  Mod.  129  (see  also 
Bex  V.  Gall  (e) ),  it  is  said  that  the  point  decided  was  that 
the  plaintiff  was  no  common  informer.  That,  however, 
clearly  only  means,  as  stated  in  the  report  in  Shower, 

(a)  Carth.  232  ;  Comb.  194 ;  ports  is  impugned.] 
Show.  353,  S54 ;    4  Mod.  129.         (b)  In  1  Ld.  Eaym.  78,  it  is 

l^PoUochy    C.    B.,    referred    to  also  stated  that  the  action  was 

Clarke's     Bibliotheca     Legum,  qui  tam. 
355,  where  the  authority  of  Com-         (c)  3  Salk.  200. 
berbach*8    and    Carthew*s    Re- 
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pp.35393549  no  common  informer  within  the  31  Eliz.  c.  5^  1866. 
siooe  the  pkintiff  was  confessedly  a  stranger,  and  not  the 
pirty  grieved,  (hdliford  v.  Blandfard  afterwards  went  into 
entHTy  as  appears  from  the  report  of  Chance  v.  Adams  (a). 
Theze  (referring  to  CulUford  v.  Blandford^  in  error)  it  is 
nid:— **Upon  error  in  the  Exchequer  Chamber  it  was 
inolfed  by  the  majority  of  the  Judges  then  present  there 
tliat,  where  the  informer  ought  to  have  the  whole  penalty, 
the  Stat  of  31  Eliz.  does  not  extend  to  it,  because  it  is  not 
within  the  words  of  the  Act,  aud  penal  Acts  are  not 
extendible  by  equity.**  It  is  true  that  the  case  of  Lookup 
▼•  Frederick,  as  cited  in  Tidd*s  Practice,  9th  ed.,  p.  15,  and 
BoUer^B  Nisi  Prius,  1 94  b,  is  a  conflicting  authority,  but 
Boiler's  statement  of  that  case,  from  which  Tidd  quotes, 
does  not  agree  with  the  report  of  the  case  in  error,  4  Burr. 
*018.— They  also  referred  to  Comyn's  Digest,  tit  "  Infor- 
niition''(A.  1). —  [Secondly,  they  argued  that  there  was  no 
misdirection,  contending  that  if  the  defendant  went  out  of 
office,  and  was  afterwards  re-elected,  the  onus  was  on  him 
to  prore  it] 

Gray  and  Staveley  HilU  in  support  of  the  nile. — First, 
the  31  Eliz.  c.  5  requires  an  action  of  this  kind  to  be 
hnmght  within  one  year  after  the  offence  committed.  By 
the  7  Hen.  8,  c.  3,  the  limitation  in  actions  for  penalties 
pren  to  the  King  only  was  four  years,  while  qui  tam 
actions  by  common  informers,  and  actions  for  a  penalty 
pven  to  a  common  informer  alone,  were  limited  to  one 
J^9  and  by  the  King  to  three  years.  That  statute  was 
'^pealed  by  the  31  Eliz.  c.  6,  which  limited  the  time  for 
P^  actions  by  the  Queen  only  to  two  years,  and  by  com- 
°^<Mk  informers  to  one  year.  The  legislature  could  never  have 

(a)  1  Ld.Baym.  77. 
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1866.  intended,  when  it  put  a  further  restriction  on  the  Crown, 
to  enlarge  the  time  which  common  informers  previously  had. 
IPollock,  C.  B.— The  18  Eliz.  c.  5,  s.  1,  which  includes  all 
actions  by  common  informers  upon  penal  statutes,  required 
a  special  note  to  be  made  upon  the  information  of  the  very 
day,  month  and  year  of  exhibiting  it,  so  as  to  ascertain 
with  certainty  when  the  suit  was  commenced.  The  31  Elix. 
c.  5,  following  that  enactment,  must  have  been  intended  to 
restrain,  not  enlarge,  an  informer's  power.]  The  21  Jac.  1, 
c.  4,  intituled  *'An  Act  for  the  ease  of  the  subject  concern- 
ing informations  upon  penal  statutes,"  requires  such  infor- 
mations to  be  prosecuted  in  the  counties  where  the  offences 
were  committed:  sect  1.  By  sect.  3  the  informer  most 
make  oath  that  the  offence  was  committed  in  the  county 
where  the  suit  is  commenced,  ''  and  that  he  believeth  in 
his  conscience  the  offence  was  committed  within  a  year 
before  the  information  or  suit"  That  statute  applies  to 
actions  by  a  common  informer  suing  alone ;  and  it  assumes 
that  such  actions  must  be  brought  within  a  year  after  the 
offence.  By  the  3  &  4  Wm.  4,  c.  42,  s.  3,  actions  for 
penalties  by  the  party  grieved  are  limited  to  two  years.  In 
Com.  Dig.  *' Information" (A.  1)  it  is  said  that  ''by  the 
31  Eliz.  c.  6  an  information,  where  the  penalty  is  given  to 
the  Queen,  shall  be  brought  in  two  years  after  the  offence ; 
if  to  the  Queen  and  the  prosecutor  in  two  years  after  the 
year  allowed  to  the  common  informer."  And  again,  tit 
(A.  3),  ''By  the  31  Eliz.  c.  5  an  information  shall  be  by  a 
common  informer  within  one  year  after  the  offence  com- 
mitted (unless  on  the  statute  of  tillage),'*  &c.  In  CulUfird 
V.  Blaudfard  (a)  there  were  two  questions,  first,  whether 
the  plaintiff  was  a  common  informer  within  the  31  Eliz.  c  5 ; 

(a)  4  Mod.  129 ;  12  Mod.  26 ;  Holt  522 ;  1  Show.  858 ;  Comb.  194; 
Garth.  232. 
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secondly,  whether  the  suing  out  the  latitat  was  a  com- 
mencement of  the  action ;  and  it  would  seem  from  the 
report  in  Holt,  p.  522,  that  the  decision  was  upon  the 
latter  point  only.  In  a  note  to  the  report  of  the  case  in 
4  Mod.  129  it  is  said  that  a  writ  of  error  was  brought  upon 
the  judgment,  but  it  does  not  appear  whether  it  was  affirmed 
or  refersed.  The  case  was  cited  in  Chance  v.  Adams  (a),  and 
from  a  note  there  it  would  appear  that  three  of  the  Judges 
piwent  at  the  argument  of  CuUiford  v.  Blandfard  in  the 
Exchequer  Chamber  were  of  opinion  that  the  judgment 
ought  to  be  reversed  [Martin,  B.—Culliford  v.  Bland- 
JM(b)  is  not  cited  in  2  Wms.  Saund.  fi3,  note  6,  by  which 
it  would  seem  that  the  learned  editor  considered  it  over- 
niled]  In  Buller's  Nisi  Prius,  194  b,  it  is  said  that  on  a 
esse  reserved  the  Common  Bench  decided  that  a  common 
informer  must  sue  within  the  year,  '^  for  such  action  would 
hare  been  within  the  7  Hen.  8,  and  the  31  Eliz.  was  made 
to  narrow  the  time  given  by  that  statute,  and  therefore 
could  never  mean  to  leave  any  actions  unrestrained  in  time : 
the  latter  part  of  the  clause  must  therefore  be  construed  to 
extend  to  them  :  Lookup,  q.  t,,  v.  Sir  T.  Frederick.''  In 
that  case  the  declaration  contained  two  counts,  the  first  for 
a  penally  incurred  more  than  a  year  before  the  commence- 
ment of  the  action,  and  the  second  for  a  penalty  incurred 
within  the  year ;  and  the  special  case  mentioned  in  Buller's 
Nisi  Prius  has  reference  to  the  first  count,  for  the  plaintiff 
^  judgment  on  the  second  count,  and  the  defendant 
hiding  brought  error  on  that  judgment  it  was  affirmed  as 
to  the  recovery  of  the  debt,  and  reversed  as  to  the  damages 
*nd  coBU :  Frederick  v.  Lookup  (c).     In  Tidd's  Practice, 

W  1  U.  Baym.  77.  194 ;  Carth.  232. 

*)  4  Mod.  129  ;  12  Mod.  26;  (c)  4  Burr.  2018. 

Holt,  622;  1  Show.  853;  Comb. 
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1866.  p*  ^4t,  9th  ed.,  it  is  said:—**  Where  the  penalty  is  given  to 
a  common  informer  alone,  different  opinions  have  been 
entertained  whether  it  is  within  the  statute*  On  the  one 
hand  it  has  been  said  that  this  is  not  a  case  within  the 
words  of  the  Act,  which  onght  to  be  taken  strictly,  and  not 
extended  by  an  equitable  construction.  On  the  other  hand, 
it  has  with  more  reason  been  contended  that  as  the  informer 
is  bound  when  the  King  is  joined  with  him,  much  more 
should  he  be  bound  when  he  sues  by  himself — Secdidly, 
he  argued  that  as  the  i7th  section  of  **  The  Commissioners 
Clauses  Act,  1847,'*  requires  one  third  of  the  Commis- 
moners  to  go  out  of  office  by  rotation  on  a  certain  day  in 
every  year,  the  defendant  could  not  have  continued  to  be  a 
Commissioner  for  more  than  three  years  without  re-election : 
that  the  declaration  only  alleged  one  act  by  which  the 
defendant  became  disqualified ;  and  that  the  learned  Judge 
misdirected  the  jury  in  not  requiring  them  to  find  the  date 
when  the  defendant  first  ceased  by  disqualification  to  be  a 
Commissioner,  and  the  respective  dates  when,  being  dis- 
qualified, he  acted  as  a  Commissioner;  for  if  he  was  re- 
elected after  his  disqualification  he  would  commit  no 
ofiPence  within  the  statute  by  then  acting  as  a  Commis- 
sioner. 

Pollock,  C.  B. — With  respect  to  the  question  upon 
the  statute  31  Eliz.  c.  5,  it  appears  to  me  that  no  person 
acquainted  with  the  history  of  the  law  of  England  would 
entertain  any  doubt  that  a  penal  action  by  a  common 
informer  must  be  brought  within  one  year  after  the  com- 
mission of  the  offence.  It  is  assumed  that  the  question 
turns  entirely  upon  the  31  Eliz.  c  5,  and  perhaps,  strictly 
speaking,  that  is  so ;  but,  to  come  to  the  conclusion  that  the 
plaintiff  is  entitled  to  recover  four  penalties,  we  must  sup- 
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poee  that  the  legislature,  who,  by  the  7  Hen.  8,  c  3,  strictly 
limited  actions  by  common  informers  to  one  year,  and  by 
the  18  Elis.  c.  5  took  especial  care  that  the  process  in 
penal  actions  should  be  indorsed  with  the  day,  month  and 
year  when  it  issued  (the  object  of  both  statutes  being  to 
suppress  vexatious  actions  by  common  informers),  should  by 
the  31  Eliz.  c.  5,  when  the  7  Hen.  8,  c.  3  was  repealed  and 
the  18  Elis.  c.  5  unrepealed,  have  committed  the  extraordi- 
nary blunder  that,  while  they  Umited  the  Queen  to  two 
^ears  instead  of  four  and  the  qui  tarn  informer  to  one  year, 
they  allowed  the  informer  pro  se  ipso  an  unlimited  time  to 
faring  his  action.     Such  is  the  conclusion  to  which  we  are 
invited  to  come  by  the  argument  for  the  plaintiff. 

I  am  of  opinion  that  the  latter  part  of  the  5th  section  of 
the  31  Eliz.  c  5  was  meant  to  include  not  only  qui  tam 
actions,  but  also  actions  where  the  penalty  is  given  to  a 
common  informer  alone.  To  limit  actions  where  the  penalty 
is  given  to  the  Queen  alone  to  two  years,  and  qui  tam 
actions  by  a  common  informer  to  one  year,  and  to  impose 
xio  limitation  whatever  where  the  penalty  is  given  to  a  com- 
mon informer  alone,  would  be  to  come  to  a  conclusion  so 
absurd,  and  to  impute  to  the  legislature  such  carelessness, 
that  we  ought  not  to  put  that  construction  on  the  statute, 
more  especially  after  the  universal  understanding  of  the 
profession  as  to  the  law  on  thb  subject,  to  my  knowledge 
for  more    than   fifty  years,    and   Mr.  Tidd^s  experience 
extended  far  beyond  that.    The  cases  cited  in  favour  of 
the  plaintiff's  view  are  so  questionable,  and  are  reported  in 
such  different  ways,  that  they  can  scarcely  be  considered 
aathorities.     If  the  case  of  Lookup  v.  Sir  T.  Frederick  be 
read  as  explained  by  Mr.  Chray^  viz.,  that  the  declaration 
contained  two  counts,  and  that  the  special  case  mentioned 
10  BullePs  Nisi  Prius  has  reference  to  the  first  count,  there 
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18  an  express  decision  of  the  Court  of  Common  Plead  iis 
support  of  the  construction  which  we  now  pat  npon  the 
statute.     I  also  find  that  there  is  a  case  of  Barrett  ▼•  JoIm' 
son  (a)  in  the  Irish  Court  of  Exchequer,  which  was  an 
action  by  a  common  informer  upon  a  penal  statute,  which 
gave  one  moiety  of  the  penalty  to  the  informer  and  the 
other  to  the  house  of  correction  where  the  oiFence  was 
committed.     That  case  is  not  an  express  decision  on  this 
point,  but  the  authorities  cited  before  us  were  there  cited,  and 
the  statute  7  Hen.  8,  c.  3,  was  referred  to;  and  the  Court 
expressed  a  strong  opinion  that  the  31  Eliz.  c.  5  extended 
to  every  species  of  penal  action.     In  addition,  there  is  the 
opinion  of  Chief  Baron  Comyn,  Mr.  Justice  Buller,  and 
the  learned  editor  of  Saunders's  Reports,  and  greater  autho- 
rities, so  far  as  names  are   concerned,  cannot  be  cited. 
Looking  at  the  statute  itself  with  the  reverence  due  to  the 
legislature,  we  must  not  attribute  to  it   the  carelessness 
which  some  of  the  older  cases  would  seem  to  impute,  if 
indeed  they  are  correctly  reported.     They  omit  all  mention 
of  the  statute  7  Hen.  8,  c.  3,  which  seems  to  me  to  recon- 
cile the  whole  code  of  legislation.     In   my  opinion  we 
should  be  doing  great  injustice  if  we  did  not  hold  that  the 
statute  31  Eliz.  c.  5  applies  to  this  case,  and  that,  where 
the  penalty  is  given  to  a  common  informer  alone,  as  well  as 
where  he  sues  qui  tam,  he  is  bound  to  bring  his  action 
within  twelve  months  after  the  offence. 

I  therefore  think  that,  if  the  action  is  well  founded,  and 
the  verdict  is  to  stand,  the  plaintiff  can  only  recover  one 
penalty. 

But  I  am  of  opinion  that  there  ought  to  be  a  new  trial 
on  the  ground  that  there  has  been  a  miscarriage  of  justice. 

(a)  2  Jones' (Ir.  Ex.)  Rep.  197. 
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^D  action  on  a  penal  statute  is  like  the  imputation  of  a 
crime,   and  unless  the  legislature  expressly  directs   that 
certain  proof  shall  be  sufficient,  and  that  it  shall  be  incum- 
bent on  the  defendant  to  rebut  the  imputation,  the  plaintiff 
must  not  merely  give  evidence  of  those  circumstances 
nfhich,  if  true,  would  render  the  defendant  liable  to  the 
'penalty,  but  he  must  establish,  with  reasonable  certainty, 
that  the  defendant  has  incurred  the  penalty.     I  think  that 
las  not  been  done  in  this  case.    I  need  not  say  more 
lespecting  the  objection,  for  it  has  been  sufficiently  adverted 
to  in  the  couree  of  the  argument     Indeed,  it  is  not  desi- 
rable, when  a  new  trial  is  granted,  for  the  Court  to  point 
out  in  what  way  the  action  may  be  successful,  and  I  should 
be  sorry  to  do  so  in  the  present  case. 

Martin,  B. — I  am  of  the  same  opinion.  With  respect 
to  the  point,  whether  the  31  Eliz.  c.  5  has  imposed  the 
limitation  of  one  year  on  actions  where  the  penally  is  given 
to  the  informer  alone,  1  entertain  no  doubt.  It  is  a  matter 
of  history  that  actions  of  this  kind  prevailed  to  a  great 
extent  in  the  reign  of  Hen.  7,  and  it  is  an  opprobrium  on  his 
memory  that  he  encouraged  informers  to  bring  such  actions. 
At  that  time  there  were  three  species  of  penal  actions ;  first, 
where  the  King  alone  could  sue  for  the  penalty ;  secondly, 
where  the  penalty  was  given  to  any  person  who  would  sue  as 
well  for  the  King  as  for  himself,  and,  thirdly,  where  the  pe- 
nalty was  given  to  a  common  informer  alone.  Mr.  Matthews 
has  stated  that  he  has  been  unable  to  find  any  statute  prior 
to  the  31  Eliz.  c.  5  which  gave  the  penalty  to  the  informer 
done.  But  the  7  Hen.  8,  c.  3,  conclusively  shews  that  at 
that  time  there  were  three  species  of  penal  actions,  and  it 
prescribed  the  periods  of  limitation  within  which  each 
shoold  be  brought. 
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Thus  matters  stood  until  the  31st  year  of  the  reign  of 
Queen  Elizabeth,  when  a  further  step  was  taken  to  dis- 
courage these  actions.  The  31  Eliz.  c.  6  by  a  not  unreason- 
able construction  may  be  taken  to  comprise  the  three 
species  of  penal  actions  comprised  in  the  7  Hen.  8,  c.  3. 
It  would  be  monstrous  to  hold  that,  a  limitation  having 
been  placed  upon  actions  by  the  Crown  and  actions  by 
a  person  who  sues  as  well  for  the  Crown  as  for  himself 
there  is  no  limitation  whatever  to  actions  where  the 
penalty  is  given  to  a  common  informer  alone.  If  we  had 
to  decide  upon  the  mere  statutes  of  Henry  the  Eighth 
and  Elizabeth,  I  should  consider  thb  construction  the 
right  construction ;  but  the  question  is  concluded  by  the 
judgment  of  the  Court  of  Common  Fleas  in  the  case  of 
Lookup  V.  Frederick,  where,  as  stated  by  Mr.  Justice 
BuUer  (a),  it  was  decided  that  the  31  Eliz.  c.  5  extends  to 
all  penal  actions.  Mr.  Tidd,  in  his  book  of  practice  (fi), 
relies  upon  it  as  an  authority  to  that  effect,  and  considers 
that  the  construction  supposed  to  have  been  put  upon  the 
Act  in  Culliford  v.  Blandford  is  unreasonable.  Therefore, 
in  my  opinion  no  real  doubt  can  exist  that  the  31  Eliz.  c.5 
prescribes  one  year  as  the  period  within  which  an  action 
must  be  brought  where  the  penalty  is  given  to  a  common 
informer  alone. 

With  respect  to  the  other  point  I  think  that  the  plaintiff 
ought  to  be  nonsuited.  This  action  was  commenced  on 
the  24th  February,  1865,  and  the  jury  have  found  that  on 
one  occasion  only  the  defendant  acted  as  a  Commissioner 
within  the  year  before  action  brought.  It  may  be  that  he 
went  out  of  office  in  1864,  and  was  re-elected ;  and  in  my 
opinion  the  onus  was  on  the  plaintiff  to  shew  that  he  did 
not 

(a)  BuUer's  N.  P.  195.  (h)  Vol.  1,  p.  14. 
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PiGOTT,  B. — I  am  of  the  same  opinion.  I  agree  with 
the  Lord  Chief  Baron  and  my  brother  Martin  as  to  the 
coDstniction  of  the  31  Eliz.  c.  5  ;  and  if  anything  were 
wanting  to  shew  that  such  is  the  true  construction  it  would 
be  found  in  the  21  Jac.  1,  c.  4,  s.  3,  which^  without  dis- 
tinguishing between  a  qui  tam  action  and  an  action  by  a 
common  informer,  requires  the  informer  to  make  an  affi- 
dafit  that  the  oflenoe  was  committed  within  a  year  before 
the  information  or  suit. 

With  respect  to  the  other  point,  I  agree  that  there  ought 
to  be  a  new  trial. 

Channell,  B. — ^I  agree  with  the  rest  of  the  Court  that, 
if  the  [daintiff  is  entitled  to  a  verdict,  it  must  be  in  respect 
of  a  penalty  incurred  by  the  defendant  within  one  year 
before  this  action  was  brought. 

With  regard  to  the  other  point,  1  am  disposed  to  think 
Ait  the  verdict  ought  to  stand  for  one  penalty ;  but  as  the 
other  members  of  the  Court  are  of  a  difierent  opinion  I 
^^^  there  ought  to  be  a  new  triaL 

Rule  absolute  for  a  new  trial. 
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1866. 


it 


Jan.  31. 


A  defendant 
who,  "  at  the 
time  of  the  ac- 
tion brought, 
has  no  per- 
manent re- 
sidence, 
"  dwells," 
within  the 
meaning  of 
the  9  &  10 
Vict  c.  96, 
•8.  60,  128, 
at  the  place 
of  his  tem- 

Soraiyresi- 
ence. 


Alexander  and  Another  v.  Jones. 

Jl/*  T.  cole  had  obtained  a  rule  calling  on  the  de- 
fendant to  shew  cause  why  the  plaintifis  should  not 
recover  their  costs,  and  why  the  Master  should  not  tax  the 
same. 

From  the  affidavits  filed  in  support  of  and  in  opposition 
to  the  rule  the  following  facts  appeared : — The  action  was 
on  the  money  counts:  claim  50/.  The  defendant  paid 
15L  Is.  6d.  into  Court,  which  the  plaintiffs  took  out, 
entering  a  nolle  prosequi  for  the  residue. 

The  cause  of  action  arose  at  Clevedon,  within  the  juris- 
diction of  the  County  Court  of  Gloucestershire,  holden  at 
Bristol.  At  the  time  of  action  brought  (Nov.  29th,  1864,) 
the  plaintiffs  dwelt  and  carried  on  business  at  Bristolt 
within  the  jurisdiction  of  the  said  County  Court. 

The  defendant,  for  three  years  prior  to  the  10th  of 
October,  1864,  had  dwelt  and  carried  on  business  at  the 
Royal  Hotel,  Clevedon,  but  on  the  10th  October,  1864,  he 
left  Clevedon,  having  disposed  of  his  business.  From  the 
10th  to  the  21st  of  October,  1864,  the  defendant  stayed 
at  an  hotel  in  Bristol.  On  the  21st  of  October,  1864,  he 
went  thence  on  a  visit  to  his  brotber-in-law  at  Garthbeibio 
Rectory,  within  the  jurisdiction  of  the  County  Court  of 
Montgomeryshire,  holden  at  Llanfyllin,  and  remained  there 
as  his  brother-in-law's  guest  until  the  6th  of  December, 
1864.  On  the  29th  of  November,  1864,  the  writ  in  this 
action  issued,  and  on  the  6th  of  December  it  was  served 
on  the  defendant  at  Garthbeibio,  when,  as  he  deposed, 
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**  he  was  returning  to  Bristol,  where  he  intended  staying 
some  weeks.''  The  distance  between  Bristol  and  Garth- 
beibio  exceeds  twenty  miles. 

H.  Matthews  shewed  cause  (Jan.  30th)  (a).— The  15  &  16 
Vict  c  54,  s.  4,  imposes  on  the  plaintiffs  the  onus  of  satis- 
fying the  Court  that,  under  the  9  &  10  Vict.  c.  95,  s.  128, 
they  have  concurrent  jurisdiction.  The  Court  will  not 
be  satisfied  of  it  on  these  aflBdavits.  The  plaintiffs  must 
make  out  that  a  temporary  residence  as  a  guest  will  consti- 
tute a  **  dwelling"  within  the  meaning  of  the  9  &  10  Vict. 
c.  95,  8.  128.  That  view  is  opposed  to  authority  as  well 
as  to  principle.  In  Macdougall  v.  Patersan  (b)  the  (/ourt 
held  that  one  who  had  a  lodging  for  a  temporary  purpose 
did  not  dwell  there  in  the  sense  of  the  statute.  [Channell^ 
B. — There  the  party  who  had  the  lodging  had  a  permanent 
residence  as  well,  but  this  defendant  had  given  up  his  per- 
manent residence  when  the  writ  issued.]  The  defendant 
swears  that  he  was  returning  to  Bristol  when  he  was  served 
with  the  writ. — He  also  referred  to  Bailey  v.  Bryant  {c% 
Butler  ▼•  Ablewhite  (d)  and  Pigrim  v.  Knatchbull  («),  as 
shewing  that  the  Courts  of  Queen's  Bench  and  Common 
Pleas  were  in  conflict  upon  the  question  of  concurrent 
jorisdiction  in  cases  of  double  residence. 

L.  Smith,  in  support  of  the  rule. — The  9  &  10  Vict, 
c.  95,  s.  128  {/),  provides  several  alternatives,  and  it  is 

(a)  Before  Pollock,  C.  B.,  Mar-  proceedings  which,  before  the  pass' 

tiMj  B.,  ChanneUy  B.,  and  PigoUy  B.  ing  of  this  Act,  might  have  been 

{h)  11  C.  B.  755.  brought  in  any  of  Her  Majesty's 

(c)  1  £.  &  £.  340.  Superior  Courts  of  Record,  where 

(<0  6  C.  B.  N.  S.  740.  the   plaintiff*   dwells  more   than 

(e)  18  C.  B.  K.  S.  798.  twenty  miles  from  the  defendant, 

(/)  The  9  &  10  Vict.  c.  95,  s.  or  where  the  cause  of  action  did 

128,  enacts :  **  That  all  actions  and  not  arise  wholly  or  in  some  mate- 
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1866.       suflScient  for  the  plaintifis  if  they  can  bring  the  case  within 

any  one  of  theni«     The  first  alternative  is  satisfied  if,  at 

the  time  of  action  brought,  the  defendant  dwelt  at  Garth- 

beibioy  since  that  is  more  than  twenty  miles  from  where 

the  plaintifis  dwelt     The  second  is  satisfied  if,  at  the  time 

of  action  brought,  the  defendant  did  not  dwell  within  the 

jurisdiction  of  the  County  Court  of  Gloucestershire,  since 

there  the  cause  of  action  arose.     Now,  at  the  time  of 

action  brought,  the  defendant  had  Ijuitted  his  permanent 

residence  without  the  intention  of  returning  to  it;  and 

consequently,  for  the  purposes  of  this  Act,  must  either  be 

taken  to  have  been  ^*  dwelling"  at  his  temporary  residence 

at  Garthbeibio,  or  to  have  been  at  that  time  without  m 

residence.     Whichever  construction  be  adopted,  this  case 

is  within  the  Act    If  the  first,  the  defendant  was  dwelling 

more  than  twenty  miles  from  the  plaintiffs  ;  if  the  second^ 

he  was  not  resident  within  the  jurisdiction  of  the  County 

Court  where  the  cause  of  action  arose.    The  first,  howeTer, 

is  submitted  to  be  the  more  reasonable  construction,  vis., 

that  one  who  has  no  permanent  residence  **  dwells,**  within 

the   meaning  of  the  60th  and  128th  sections,  where  be 

temporarily  abides.    For  otherwise  it  would  follow  firom  the 

60th  section  that  no  one  so  situated  could  be  sued  in  a 

County  Court  without  leave  to  sue  being  first  obtained.— 

He  referred  to  Chitty's  Archbold*s  Practice,  p.  482,  1 1th 

ed.,  and  Rolfe  v.  Learmonth  (a). 

Cur,  adv.  vtUL 

Martin,  B.,  now  said. — This  case  stood  over  that  we  might 

rial  point  within  the  jurisdiction  determined  in  any  such  Buperior 

of  the  Court  within  which  the  Court,  at  the  election  of  the  party 

defendant  dwells  or  carries  on  his  suing  or  proceeding,  as  if  this  Act 

business  at  (he  time  of  iht  action  had  not  been  passed.** 

hroughty  •  .  .  maj  be  brought  and  (a)  14  Q.  B.  196. 
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confer  with  some  of  the  Judges  of  the  other  Courts.  We 
ire  of  opinion  that  the  plaintiffs  are  entitled  to  costs.  The 
defendant  had  resided,  before  this  action  was  brought,  at 
CleTedon,  a  place  within  the  jurisdiction  of  the  County 
Conrt  of  Gloucestershire,  holden  at  Bristol ;  but  at  the  time 
when  the  action  was  brought  he  had  left  Oievedon  without 
intending  to  return  to  it  He  had  gone  on  a  visit  to  his 
biother-in-Iaw,  who  resided  within  the  jurisdiction  of  the 
County  Court  of  Mont^meryshire,  and  was  there  staying, 
not  as  a  permanent  resident,  but  as  his  brother-in-law's 
goest,  when  the  writ  in  this  action  issued,  and  was  served 
opon  bim. 

The  question  is,  are  the  plaintiffs  entitled  to  costs  ?  We 
Aink  they  are.  The  9  &  10  Vict.  c.  95,  s.  60,  enacts  that 
ft  '^sammons  may  issue  in  any  district  in  which  the  defend- 
lut,  or  one  of  the  defendants,  shall  dwell  or  carry  on  his 
bosiness  at  the  time  of  the  action  brought  ;*'  and  though  it 
Ao  provides  for  the  summons  issuing  in  certain  other 
districts,  that  can  only  be  done  by  leave  of  the  Courts  of 
mcb  districts.  Therefore,  unless  that  leave  be  given,  the 
jurisdiction  of  the  County  Court  is  reguliated  by  the  place 
wbere  **the  defendant  dwells  or  carries  on  his  business 
ftttbe  time  of  the  action  brought;"  and  the  same  words 
ftre  again  used  in  the  128th  section,  in  dealing  with 
^question  of  concurrent  jurisdiction.  Now  this  defend- 
^t,<<at  the  time  of  the  action  brought,''  had  no  dwelling 
pl«ce  in  the  ordinary  acceptation  of  the  term,  and  there- 
^»  unless  we  hold  that  at  that  time  his  brother's  house 
^as  bis  dwelling  place,  no  action  at  all  could  have  been 
uiongbt  against  him  in  any  County  Oourt  without  obtain- 
^8  special  leave.  We  think  that,  for  the  purposes  of  this 
-^ct,  a  man  who  has  no  fixed  or  permanent  residence  must 
°®  taken  to  dwell  at   the  place  where  he  is  living  and 

vou  nr. — H.  &  c.  p  exch. 
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1866.       abiding,  even  though  he  be  there  merely  as  a  guest  upoi 
Albxakdbr    ®  ^'®^'*  although  it  might  not  be  so  if  at  the  time  he  had 
permanent  residence.  The  plaintiffs  have  therefore  brough 
this  case   within  the   128th  section,  and  are  entitled  t 
costs. 

Rule  absolute. 


V. 

J0HB8. 
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1866. 
WiuaHT  V.  Dbust  and  Othen.  Fa.  9. 


Di 


^That  any  member  who  shall  be  desirous  of  withdrawing 

"Ona  this  Society  any  share  or  shares  shall  be  allowed  to  ^^  ™^°   * 


DECLARATION. — For  that  whereas  the  defendants  A  rule  of  • 

benefit  build- 
are  trustees  of  the  Third  Poplar  and  Limehouse  Benefit  ing  Society, 

Building  Society,  appointed  under  and  by  virtue  of  certain  the  6  &  7 

rules  enrolled  pursuant  to  the  act  of  parliament  of  6  &  7  j^^a'  ^^ 

Wm.  4,  c.  32,  and  as  such  trustees  are  by  virtue  of  the  j^embe^who 

ttid  rules  and  the  stotutes  in  that  behalf  possessed  of  all  should  be 

*  desirous  of 

the  monies  and  other  property  of  the  said  Society,  and  are  withdrawing 
entitled  to  sue  and  be  sued  on  behalf  of  the  said  Society.  Society  any 
And  whereas,  by  one  of  the  said  rules  (a)  it  is  provided :  should  be 

allowed  to  do 
so  on  giving 
two  mont 
notice  in 

"0  80  on  giving  two  months'  notice  in  writing,  according  to  '^^^^^ 
Form  2  at  the  end  hereof  of  such  his  or  her  intention  to  the  her  intention 

to  the  secre- 

8ecretary,  subject  to  the  payment  of  all  fines  then  due,  and  taiy,  subject 

"^  to  the  pay- 

to  the  deduction  of  6s.  per  share  during  the  first  five  years  ment  of  all 

fines  then 

due,  and  to 

leertam  deduction  as  a  proportionate  share  of  expenses  incurred.    Provided  always,  that 

^e  deduction  should  not  extend  to  widows  and  children  of  deceased  members,  who  should 

>Ivays  have  a  priority  in  cases  of  withdrawal/'    Another  rule  provided  "  that  the  hoaid.  of 

iQinagement  for  the  time  being  should  determine  aU  disputes  which  might  arise  respecting 

the  oonatmction  of  the  rules,  or  of  any  of  the  clauses,  matters  or  things  therein  contained ; 

and  also  of  any  additions,  alterations,  or  amendments  which  should  or  might  thereafter 

arise  between  the  board  and  any  member  of  the  Society ;  and  in  the  event  of  their  decision 

being  unsatiifactozy,  then  to  be  referred  to  arbitration/'    Hie  plaintiff,  a  member  of  the 

Society,  gave  notice  of  his  intention  to  withdraw,  and  claimed  the  amount  of  his  shares. 

The  board  refused  to  pay  it,  on  the  ground  that  previously  to  the  plaintiff's  notice  other 

members  had  given  notice  of  withdrawal,  and  were  therefore  entitled  to  priority  of  payment, 

and  that  the  Society  had  no  funds  to  pay  the  ]^laintiff 's  daim.    The  plaintiff  tnereupon 

brought  the  present  action. — Held,  that  the  plaintiff's  daim  was  a  dispute  between  the 

boara  and  a  member  of  the  Society  respecting  the  construction  of  a  rule,  and  therefore  the 

•etion  waa  not  maintainable^  but  um  dispute  must  be  determined  by  the  board  or  arbitrators. 

(a)  Rule  18. 
P  2 
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1806.  of  the  Society,  and  25. 6d.  per  share  for  the  next  five  years, 
'^iT^'^^  as  a  proportionate  share  of  the  expenses  incurred  (a).  And 
_  »•  the  plaintiflp  became  a  member  of  the  said  Society  upon 

DSELET.  *  ^  ^  ^  ... 

the  terms  aforesaid,  and  paid  certain  subscriptions  m 
respect  of  certain  shares  held  by  him  in  the  said  Society, 
amounting  to  a  large  sum  (to  wit)  100/. ;  and  after  such 
payment,  and  before  the  committing  of  the  grievances 
hereinafter  mentioned,  the  plaintiff  gave  to  the  secretary 
two  months'  notice  in  writing,  according  to  the  said  form 
in  the  said  rules  mentioned,  of  his  intention  of  withdraw- 
ing from  the  said  Society ;  and  all  things  had  happened 
and  conditions  performed,  and  all  times  had  elapsed  to 
entitle  the  plaintiff  to  withdraw  from  the  said  Society,  and 
to  have  the  amount  of  his  said  shares,  subject  to  the  deduc- 
tions aforesaid,  repaid  to  him  by  the  said  trustees :  Yet  the 
plaintiff  has  not  been  allowed  to  withdraw  from  the  said 
Society,  and  hath  not  been  repaid  the  amount  of  his  said 
shares,  nor  any  part  thereof,  either  by  the  defendants,  as 
such  trustees  as  aforesaid,  or  by  the  said  Society* 

Plea. — That  the  said  Society  was,  before  the  accruing  of 
the  supposed  causes  of  action,  and  still  is,  a  benefit  building 
Society,  duly  established  under  and  according  to  the  act  of 
parliament,  &c.  (6  &  7  Wm.  4,  c.  32),  and  by  the  rules  of 
the  said  Society  before  then  duly  made,  certified  and  en- 
rolled, it  was  and  is  provided  as  follows  (i) : — **  That  the 
board  of  management  for  the  time  being,  or  the  major  part 
of  them,  shall  determine  all  disputes  which  may  arise 
respecting  the  construction  of  these  rules,  or  of.  any  of  the 
clauses,  matters  or  things  herein  contained ;  and  also  of 
any  additions,  alterations  or  amendments  which  shall  or 

(a)  This  rule  concludes  thus :  children   of  deceased   members, 

— ^  Provided    always,    that    the  and  who  shall    always    have   a 

deduction  hereinbefore  mentioned  priority  in  cases  of  withdrawal.** 
shall  not  extend  to  widows  and         (b)  Rule  14. 


V, 
DliKLEr. 
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may  hereafter  arise  between  the  board  and  any  member  1866. 
of  this  Society,  or  persons  claiming  on  account  of  a  mem-  ^vf^*^^ 
ber ;  and  in  the  event  of  their  decision  being  unsatisfactory, 
then  to  be  referred  to  arbitration  as  set  forth  in  the  next 
rule'' (a).  <'  That  at  the  first  appropriation  meeting  of  the 
members  after  the  enrolment  of  these  rules,  five  arbitrators 
shall  be  elected,  none  of  the  said  arbitrators  being  bene- 
ficially interested,  either  directly  <x  indirectly,  in  the  funds 
of  the  Society ;  and  in  each  case  of  dispute  referred  to 
them,  the  names  of  the  arbitrators  shall  be  written  on  pieces 
of  paper  and  placed  in  a  box  or  glass,  and  the  three  whose 
names  are  first  drawn  by  the  complaining  party,  or  some 
one  appointed  by  him,  her  or  them,  shall  be  the  arbitrators 
to  decide  the  matter  in  dispute,  and  their  decision  shall  be 
final  and  binding  on  all  parties;  and  each  of  the  three 
arbitrators  shall  receive  6s.  StL  remuneration.  The  party 
requiring  the  arbitration  shall  deposit  with  the  secretary  the 
sum  of  20f .,  and  the  costs  of  the  reference  shall  be  paid  by 
the  Society,  or  by  such  party  demanding  the  same,  as  the 
arbitrators  direct.**  And  that  the  plaintiff  became  and  was 
a  member  of  the  said  Society,  and  as  such  member  subject 
to  the  sud  rules,  and  that  the  present  claim  is  a  dbpute 
between  the  board  of  management  of  the  said  Society  and 
the  plaintiff,  as  such  member,  respecting  certain  matters 
and  things  contained  in  the  said  rules,  and  which,  by  the 
aud  rules,  and  the  statutes  in  such  case  made,  ought  to  be 
decided  by  the  said  board  of  management,  subject  to  an 
appeal  to  arbitration  as  therein  mentioned*  And  that  the 
defendants  and  the  said  Society  have  done  all  things  neces- 
aaiy  on  their  parts  respectively,  and  all  necessary  conditions 
have  been  performed  to  entitle  them  to  have  the  said  dis- 
pute so  decided,  but  the  plaintiff  has  neglected  and  refused 

(a)  Rule  l^. 
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to  submit  the  said  dispute  to  the  decision  of  the  said  boa 
of  mauagement. 

The  plaintiff  took  issue  on,  and  also  demurred  to  tl 
plea. 

The  cause  came  on  for  trial  at  the  last  Surrey  Summ 
Assizes,  when  a  Terdict  was  taken  for  the  plaintiff  for  68 
subject  to  a  special  case  (so  far  as  material)  as  follows  :-^ 

The  plaintiff  is  a  tradesman  in  Poplar,  in  the  counQr 
Middlesex,  and  the  defendants  are  the  trustees  of  d 
Third  Poplar  and  Limehouse  Benefit  Building  Societ 
which  was  established  in  November,  1863,  under  the  6  ft 
Wm.  4,  c.  32. 

The  rules  and  regulations  for  the  government  of  tl 
Society  were  duly  made  by  the  members  thereof,  and  < 
the  12th  of  the  said  month  duly  certified  and  enrolk 
pursuant  to  the  statutes  in  that  behalf,  and  are  to  be  take 
as  part  of  this  case. 

On  the  10th  of  March,  1863,  the  pluntiff  became  tl 
holder  of  four  shares  in  the  Society,  and  continued  tl 
holder  thereof  till  the  10th  of  April,  1865.  The  plainti 
duly  paid  to  the  Society  the  whole  amount  of  the  subecri] 
tions  and  fines  and  other  monies  which  became  and  wei 
due  and  payable  fix>m  time  to  time  in  respect  of  the  sai 
shares  up  to  the  10th  of  April,  1865.  The  total  amoui 
so  paid  by  him  Is  63/.  ISs.  2d,,  and,  after  allowing  for  a 
deductions  for  which  he  is  liable,  such  subscriptions  amoni 
to  62Ly  and  that  amount  it  is  admitted  is  now  due  to  hu 
in  respect  of  such  subscriptions,  if  he  is  entitled  to  reoov« 
in  this  action. 

On  the  10th  of  April,  1865,  the  plaintiff  duly  gave  tl 
secretary  notice  that  he  was  desirous  of  withdrawing  b 
subscriptions  on  his  shares  from  the  funds  of  the  asM 
ciation. 

The  plaintiff's  name,  as  member  of  the  Society,  wt 
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ihereopon  erased  and  removed  from  the  register  of  mem-       1866. 
hsn  and  other  books  of  the  Society,  and  he  thereupon 
oeaaed  to  act  as  a  member  thereof. 

At  different  times  between  the  let  of  November,  1864, 
and  the  9th  day  of  April,  1865,  twenty-five  members  of 
the  Society  gave  to  the  secretary  two  months'  notice  in 
writing  of  their  intention  to  withdraw  frt)m  the  Society 
their  respective  shares  and  subscriptions,  which  subscrip- 
tiooe,  after  making  all  deductions  to  be  made  in  that  behalf 
under  the  said  rules,  amounted  to  594/.  15$.  Before  the 
10th  of  June,  1865,  eight  of  the  twenty-five  members  who 
fiiBt  gave  the  notice  were  paid  the  amount  of  their  respec- 
ti?e  lubscriptions,  233/«  These  eight  members  were  paid 
in  rotation,  according  to  the  time  when  they  gave  their 
notices.  On  the  20th  of  June,  1865,  another  of  the 
ttid  twenty- five  members  (he  having  given  his  notice  prior 
to  the  other  notices  given  by  the  members  who  had  not 
been  paid)  was  paid  his  subscriptions,  amounting  to  41/.  6s. 
Except  as  aforesaid,  at  the  commencement  of  this  action 
no  part  of  the  said  sum  of  5942.  ISs.  was  paid. 

Under  the  12th  of  the  said  rules,  on  the  21st  of  Decem- 
her,  1864,  the  sum  of  200L  was  duly  appropriated  and 
iwarded  by  the  then  directors  of  the  Society  to  Mr.  Deeley, 
then  and  continually  since  a  member  of  the  Society*  On 
the  24th  of  February,  1865,  the  further  sum  of  200/. 
was  duly  appropriated  and  awarded  by  the  then  directors 
of  the  Society  to  Mr.  Wood,  then  and  continually  since  a 
member  of  the  Society. 

The  said  persons  to  whom  the  said  appropriations  were 
made  were,  continually  after  the  making  of  the  same,  en- 
tilled  to  have  the  same  paid  to  them  in  accordance  with 
the  rales  of  the  Society,  subject  to  the  question  whether 
the  plaintiff  was  not  first  entitled  to  have  paid  to  him  the 
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1866,  money  sought  to  be  recovered  in  this  action.  The  swd 
monies^  however,  were  actually  payable  to  the  sidd  mem- 
bers at  the  time  this  action  was  brought,  but  no  particular 
sums  of  money  were  specifically  set  apart  for  such  pay- 
ments. 

The  sum  of  200/.  appropriated  to  Mr.  Deeley  has  beeD» 
ever  since  the  appropriation,  at  the  Society's  bankers 
ready  to  be  paid  by  the  Society  to  him.  The  sum  of  200^ 
appropriated  to  Mr.  Wood  was  duly  paid  by  the  Sodetj 
under  such  appropriation  on  the  10th  of  October,  1865. 

At  the  time  of  the  commencement  of  this  action  the 
Society  had  at  their  bankers  the  sum  of  254/.  18«.  lOeL, 
which  includes  the  200/.  appropriated  to  Mr.  Deeley  as 
aforesaid. 

The  matters  in  dispute  in  this  action  have  not  been 
referred  to  arbitration  under  the  15th  rule  (a).  The  de- 
fendants and  the  board  of  management  have  always  been 
ready  and  willing  to  submit  them  to  arbitration.  The 
Society  called  the  plaintiff's  attention  to  the  15th  rule  on 
the  24th  June,  1865.  This  action  was  commenced  on  the 
26th  of  June,  1865,  and  at  that  time  arbitrators  had  been 
appointed.  The  plaintiff,  before  action,  applied  to  the 
Society  for  the  amount  of  his  claim,  but  they  refused  to 
pay  the  same  upon  the  alleged  ground  that  they  had,  under 
the  circumstances,  no  money  in  hand  applicable  to  the 
payment  of  such  claim  (b\ 

J.  Brawn  {Digby  with  him),  for  the  plaintiff.— -This 
action  is  maintainable.     This  Society  is  established  under 

(a)  ^n^,  p.  211.  no  judgment  upon  the  special 

(h)  The  Court,  being  satisfied  case,  and  therefore  the  questions 

that  the  defendants  were  entitled  for  their  opinion  are  omitted. 

to  judgment  on  the  plea,  gave 
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the  6  &  7  Wm.  4,  c  32,  iDtituled  **  An  Act  for  the  regula-        iggg. 
tioD  of  BeDcfit  Building  Societies.^'    Section  4  incorporates 
all  the  provisions  of  the  Friendly  Societies  Act,  10  Geo.  4, 
c.  86,  and  certain  provisions  of  the  4  &  6  Wm.  4«  c.  40. 
Bj  the  8th  section  of  the  10  Geo.  4,  c.  56,  all  rules  for  the 
maoagement  of  the  Society,  when  confirmed  by  justices, 
ahall  be  binding  on  the  members  and  officers  of  the  Society. 
Section  27  requires  that  provision  be  made  by  one  or  more 
roles,  specifying  whether  a  reference  of  every  matter  in 
dispute  between  the  Society  and  any  member  thereof  shall 
be  made  to  justices  or  arbitrators.     By  the  14th  rule  (a) 
of  this  Socie^  the  board  of  management  (who  are  defined 
by  rule  3  (b)  ''shall  determine  all  disputes  which  may  arise 
lespecdng  the  construction  of  these  rules,  or  of  any  of  the 
dauses,  matters,  or  things  herein  contained;  and  also  of 
any  additions,  alterations  or  amendments  which  shall  or 
may  hereafter  arise  between  the  board  and  any  member  of 
this  Society,  or  persons  claiming  on  account  of  a  member.'^ 
first,  the  plaintiff's  claim  in  this  action  is  not  a  dispute 
^thin  the  terms  of  that  rule.     It  is  not  a  dispute  respect- 
ing the  construction  of  the  rules,  or  of  any  clauses,  matters 
or  things  therein  contained ;  but  the  plaintiff,  having  with- 
drawn firom  this  Society,  demands  payment  of  the  amount 
of  his  shares,  and  the  board  of  management  reply  that 
other  members  who  have  previously  withdrawn  have  a  right 
to  priority  of  payment.     In  Cutbill  v.  Kingdom  (c)  a  rule 
of  a  benefit  building  Society  provided  that  a  committee 
should  determine  all  disputes  which  might  arise  respecting 


(a)  AnU^  p.  210.  seven  directors  and  a  treasurer, 

(()  Rule  3.—**  Board  of  Ma-  all  of  which  offices  shall  be  hono- 

nagement,&c — That  the  business  rarj,  and  be  filled  by  members 

of  this  Society  s&all  be  conducted  of  the  Society.** 


and  managed  by  three  trustees,         (c)  1  Exch.  494. 
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1866.  ^^^  construction  of  the  rules  of  the  Society,  or  any  of  the 
clausesy  matters,  or  things  therein  contained,  and  also  of 
any  additions,  alterations  or  amendments  which  should  or 
might  thereafter  arise  between  the  trustees,  officers,  and 
other  members  of  the  said  Society ;  and  this  Court  held 
that  the  trustees  were  not  precluded  from  suing  a  member 
for  the  amount  of  his  subscriptions  and  fines.  [Channell, 
B. — ^Tbe  substance  of  that  decision  is  that  an  agreement 
to  refer  does  not  oust  the  jurisdiction  of  the  superior  Courts 
where  there  is  an  express  covenant  by  another  instrument] 
The  plaintiff's  claim  is  not  a  dispute  between  the  board 
and  a  member  of  the  Society,  for  the  plaintiff  ceased  to 
be  a  member  before  the  dispute  arose.  In  Morrison  v. 
Glover  (a)  it  was  held  that  as  some  part  of  the  plaintiff^a 
claim  was  not  a  matter  in  dispute  between  the  Society  and 
the  defendant  as  member,  but  only  as  mortgagor,  the 
Society  was  not  bound  by  its  rule  to  refer  to  arbitration 
the  subject-matter  of  the  action.  Farmer  v.  Giles  {b)  is 
an  authority  to  the  same  effect.  A  claim  by  an  adminis- 
trator on  a  policy  of  life  assurance  granted  to  the  intestate 
by  a  friendly  Society  is  not  within  the  rule  which  requires 
disputes  between  the  Society  and  a  member,  or  a  person 
claiming  on  account  of  a  member,  to  be  referred  to  arbi- 
tration :  Kelsall  v.  Tyler  (c).  Secondly,  assuming  that  the 
plaintiff's  claim  is  a  dispute  within  the  terms  of  the  rule, 
the  plaintiff  is  not  bound  by  it,  because  it  does  not  comply 
with  the  requbitions  of  the  27th  section  of  the  10  Gea  4, 
c.  66.  That  section  requires  matters  in  dispute  to  be  re- 
ferred to  justices  or  arbitrators,  but  the  14th  rule  refers 
them  to  the  board  of  management  or  arbitrator. 


(a)  4  Ezch.  430.  (6)  5  R  &  N.  753. 

(c)  ll£zcL513. 
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J^  Lbgd  ajqpeared  for  the  defendant,  but  was  not       J866. 
dUed  upon  to  argue. — He  referred  to  Farmer  t.  Smith  (a). 

Mabtin,  B. — ^I  am  of  opinion  that  the  defendants  are 
cDtitled  to 'jodgment. 

The  declaration  states  that  the  defendants  are  trustees  of 
a  building  Societ  j,  under  certain  rules  enrolled  pursuant  to 
the  6  &  7  Wm.  4^  c.  32.    The  statute  recites  that  **  certain 
Societies^  commonly  called  building  Societies,  have  been 
established  in  different  parts  of  the  kingdom,  principally 
amongst  the  industrious  classes,  for  the  purpose  of  raising, 
by  tmall  periodical  subscriptions,  a  fund  to  assist  the  mem- 
ben  thereof  in  obtaining  a  small  freehold  or  leasehold  pro- 
per^, and  it  is  expedient  to  afford  encouragement  and 
protection  to  such   Societies  and  the  property  obtained 
therewith."    The  statute  then  proceeds  to  enact  that  any 
tlomber  of  persons  may  form  themselves  into  Societies  for 
4ie  purpose  of  raising,  by  subscriptions  of  the  members, 
tiiaies  not  exceeding  the  value  of  150/.  each,  a  stock  or 
ftmd  for  the  purpose  of  enabling  each  member  to  receive 
the  amount  of  his  share  to    erect  or  purchase   one  or 
^Dore  dwelling  houses.    The  statute  then  proceeds,  by  the 
^th  section,   to  incorporate  the   Friendly  Societies  Act, 
10  Geo.  4,  c.  66,  and  the  provisions  of  the  4  &  5  Wm.  4, 
c  40,  as  to  enrolment  of  rules.     The  rules  of  this  Society 
form  part  of  the  case.     There  is  nothing  in  them  at  variance 
with  the  provisions  of  these  Acts,  or  the  general  law  of  the 
realm^  and,  in  addition^  they  have  been  certified  by  the 
barrister  appointed  to  certify  the  rules  of  these  Societies. 
Therefore  I  apprehend  these  rules  are  binding  on  every 
member  of  the  Society.    The  declaration  proceeds  to  state 

^a)  4  H.  &  N.  196. 
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that  the  defendants,  as  such  trustees,  are  possessed  of  the 
monies  and  property  of  the  Society  ;  it  then  sets  out  the 
18th  rule,  and  avers  that  the  plaintiff  became  a  member  of 
the  Society,  and  paid  a  sum  of  money  for  subscriptions  in 
respect  of  shares;  that  he  gave  notice  of  his  intention  to 
withdraw  from  the  Society,  and  that  all  things  happened 
and  conditions  were  performed,  and  times  elapsed,  to 
entitle  him  to  withdraw  from  the  Society  and  have  the 
amount  of  his  shares,  subject  to  certdn  deductions,  jet 
he  has  not  been  allowed  to  withdraw  from  the  said  Society, 
and  hath  not  been  paid  the  amount  of  his  shares. 

The  first  question  is,  whether  any  cause  of  action  is 
shewn  on  the  £Eice  of  the  declaration,  and  whether  it  is 
not  bad  upon  demurrer.  I  think  it  is ;  though  it  is  not 
necessary  to  decide  that  point,  for  I  am  clearly  of  opinion 
that  the  plea  affords  a  complete  defence  to  the  action* 
The  plea  commences  with  a  repetition  of  the  statements 
in  the  declaration  as  to  the  defendants  being  a  benefit 
building  Society.  It  then  sets  out  the  14th  rule,  whidi 
provides  that  the  board  of  management  shall  determine  all 
disputes  which  may  arise  respecting  the  constructum  of  the 
rules,  or  of  any  of  the  clauses,  matters  or  things  therein 
contained,  and  in  the  event  of  their  decision  being  unsatis- 
factory, the  dispute  is  to  be  referred  to  arbitration  in  man- 
ner provided  by  the  next  rule. 

The  facts  are,  that  the  plaintiff  gave  the  defendants 
notice  of  his  desire  to  withdraw  from  the  Society,  and,  this 
withdrawal  being  assented  to,  it  is  conceded  that  he  is 
entitled  to  receive  back  his  subscriptions  on  shares,  subject 
to  certain  deductions.  But  the  defendants  contend  that 
they  have  a  right  to  regulate  the  time  when  the  money  is 
to  be  paid,  and  that,  as  previous  notices  of  withdrawal 
had  been  given  by  other  members,  they  became  entitled  to 


i 
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priori^  of  pay  meat  Now,  although  the  14th  rule  is  not  1866. 
well  expressed,  it  is  clear  that  this  claim  is  a  dispute 
respecting  the  construction  of  a  rule;  and  that  it  was 
intended  that  the  board  of  management  should  determine 
whether,  upon  the  true  construction  of  the  18th  rule,  the 
plaintiff  is  entitled  to  receive  the  money  and  the  defend- 
ants are  bound  to  pay  it ;  or  whether,  on  the  other  hand, 
the  defendants  are  not  at  liberty  to  take  into  consideration 
all  the  circumstances,  and  defer  the  payment  if  other  mem- 
ben  have  a  right  of  priority.  Without  saying  whether  the 
defendantir  construction  of  the  18th  rule  is  right  or  wrong, 
I  think  this  claim  is  a  dispute  between  the  board  of  manage- 
ment and  a  member  of  the  Society  respecting  the  construe* 
tbn  of  a  rule,  and  that,  in  the  event  of  the  decision  of  the 
board  being  unsatisfiustory,  the  matter  must  be  referred  to 
^Mtration. 

The  plea  proceeds  to  set  out  the  15th  rule,  and  avers 

^W  the  plaintiff  is  a  member  of  the  Society  and  subject  to 

^e  rules,  and  that  the  present  claim  is  a  dispute  between 

^e  board  of  management  of  the  Society  and  the  plaintiff, 

^  such  member,  respecting  certain   matters  and  things 

^K>ntained  in  the  said  rules,  and  which,  by  the  rules  and 

^lie  statutes,  ought  to  be  decided  by  the  board  of  manage- 

^)[ient,  subject  to  an  appeal  to  arbitration.     In  my  opinion 

^11  those  averments  are  proved.     The  plea  then  proceeds 

to  aver  that  the  defendants  have  done  all  things  necessary, 

^nd  all  conditions  have  been  performed  to  entitle  them  to 

liave  the  dispute  so  decided,  but  the  plaintiff  has  refused 

to  submit   the  dispute  to  the  decision  of  the  board  of 

management.     It  is  clear  that  the  plaintiff  has  so  refused, 

and  thei«fore,  in  my  judgment,  every  averment  in  the  plea 

is  proved. 

It  is  ai^ued  that  the  14th  rule  is  not  in  compliance  with 
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1866.  ^c  requisitions  of  the  27th  section  of  the  10  Geo.  4,  c  56, 
but  there  is  no  foundation  for  that  argument  The  phiin- 
tiff  has  himself  agreed  that  certain  matters  in  dispute 
between  him  and  the  board  of  management  shall  not  be 
the  subject  of  an  action  in  a  Court  of  law,  and  after  the 
decision  of  the  House  of  Lords  in  ScoU  v.  Aoory  (a)  it 
is  clear  this  action  is  not  maintainable*  I  have  read  the 
judgments  of  the  Lord  Chief  Justice,  and  my  brothen 
Crompton  and  CretsweU  and  I  concur  with  them*  Accord- 
ing to  the  statement  in  this  case,  twenty-five  members  have 
given  notice  of  their  intention  to  withdraw  from  the  Society, 
and  if  this  action  could  be  maintained  the  Society  would 
be  liable  to  twenty-five  actions. 

Chamneli^  B.— 'I  am  also  of  opinion  that  the  defend- 
ants are  entitled  to  judgment  I  doubt  whether  the  deda* 
ration  is  good  upon  the  face  of  it ;  but  it  is  not  necessaiy 
to  determine  that  point,  because  I  am  clearly  of  opinion 
that  all  the  material  parts  of  the  plea  are  proved* 

PiGOTT,  B.,  concurred. 

Judgment  for  the  defendant!. 

(a)  5H.L.  811. 
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Wilson  v.  Jones.  F$b,7. 


Ti 


HE  declaration  stated  that  the  plaintiff,  by  J.  Joyce,  An  electric 
agent,  by  a  policy  of  insurance,  bearing  date  the  21st  Company, 

^  ■w   m  «  1     being  about 

Of  July,  1865,  caosed  himself  to  be  insured  m  the  words  to  igr^wn 

uxl  figures  following  that  is  to  say : — <'  J.  Joyce,  as  well  in  ^i^  between 

his  own  name  as  for  and  in  the  name  and  names  of  all  and  ^ewfonn^ 

every  other  person  or  persons  to  whom  the  same  doth,  may,  ^Jerin'S^ 

<Mr  sliall  appertain,  in  part  or  in  all,  doth  make  assurance,  ^™^7 

eiTectcu  an 

and  cause  himself  and  them,  and  every  of  them,  to  be  insurance  in 

^  the  common 

UBored,  lost  or  not  lost,  at  and  from  Ireland  to  Newfound-  form  of  a 
land.     The  risk  to  commence  at  and  from  and  including  of  insurance, 
the  lading  of  the  cable  on  board  of  the  <  Great  Eastern'  (a),  i^^^^o^ 


Old  to  canimue  until  the  said  cable  be  had  in  one  amtinwnu  ^^^^^d^; 
M^ngA  between  Ireland  and  Newfoundland,  and  untU  100  ^^^^''' 
woardM  shall  have  been  tranemUted  from  Ireland  to  Neuh-  the  said  cable 

be  laid  in  one 

^^oundlandj  and  vice  versA,  the  risk  of  this  policy  then  to  cease  continuous 

length  be- 

€md  determine.     Upon  any  kind  of  goods  and  merchandizes,  tween  Ireland 
and  also  upon  the  body,  tackle,  apparel,  ordnance,  munition,  foundland, 
artillery,  boat  and  other  furniture  of  and  in  the  good  ship,  ^  ^^^ 

shall  have 
been  trans- 
Bdttad  ttom  Ireland  to  Newfoundland,  and  vice  versft ;  the  risk  of  this  policy  then  to  cease 
and  determine :  this  policy,  in  addition  to  all  perils  and  casualties  herein  specified,  shall 
eoTcr  ereiy  risk  and  oontmgenorjr  attending  the  conveyance  and  succeesftil  lavine  of  the 
cable  from  and  indudine  its  lading  on  bowl  the  '  Great  Eastern'  until  100  words  bo  trans- 
mitted from  Inland  to  Newfoundland,  and  vice  versA ;  and  it  is  hereby  distinctly  declared 
and  agreed  that  the  transmission  of  the  said  100  words  shall  be  an  essential  condition  of 
the  pdicy.*'  The  ship  sailed  from  Ireland  with  cable  on  board  of  the  length  of  2200  miles, 
and  after  about  1200  miles  of  it  had  been  laid  down,  in  consequence  of  the  dectric  current 
Bol  aetinff,  acme  of  it  was  drawn  back  into  the  ship,  and  whilst  this  was  being  done  a  part 
of  the  cable  which  was  on  board  broke^  and  the  bitten  end  fell  into  the  sea.  Some  fruitless 
endeavour  was  made  to  raise  it,  but  ultimately  the  ship  returned  with  the  remainder  of  the 
eable^  about  1200  miles  in  length,  on  board. — Held :  First  that  the  insuxaaee  was  not  on  the 
cable,  but  on  the  risk  and  contingency  of  successfiilly  laying  it  down. 
Secondly,  that  the  plaintiff  was  entiUed  to  recover  for  a  total  loss. 

(a)  Tlie  clauses  in  Italics  were     policy,  which  was  in  the  ordinary 
wrUiem  in    the    margin    of  the     printed  fonn. 
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1866.        or  vessel  called  the  *  Great  Eastern'  whereof  is  master  for 

this  present  voyage ,  or  whosoever  else  should  go  for 

master  in  the  said  ship,  &c,  beginning  the  adventure  upon 
the  said  goods  and  merchandises  from  the  loading  thereof 
aboard  the  said  ship  as  above,  upon  the  said  ship,  &c., 
including  risk  of  craft,  and  shall  so  continue  and  endure 
during  her  abode  there  upon  the  said  ship,  &c.,  and  further 
until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel, 
&C.,  and  goods  and  merchandises  whatsoever  shall  be 
arrived,  &c.,  until  she  hath  moored  at  anchor  twenty-four 
hours  in  good  safety ;  and  upon  the  goods  and  merchan- 
dises until  the  same  be  there  discharged  and  safely  landed; 
and  it  shall  be  lawful  for  the  said  ship,  &&,  in  thb  voyage 
to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or 
places  whatsoever  without  prejudice  to  this  insurance.  The 
said  ship,  &c,  goods  and  merchandizes,  &c.,  for  so  much  as 
concerns  the  assured,  by  agreement  between  assured  and 
assurers  in  this  policy,  are  and  shall  be  valued  at  200^, 
on  the  Atlantic  cable  value,  say  on  twenty  shares  valued 
at  10/.  per  share.  It  is  hereby  understood  and  agreed  that  this 
policy,  in  addition  to  all  perils  and  casualties  herein  specified^ 
shall  cover  every  risk  and  contingency  attending  the  convey- 
ance  and  successful  laying  of  the  cable  from  and  including 
its  lading  on  board  the  'Great  Eastern*  until  100  words  he 
transmitted  from  Ireland  to  Newfoundland,  and  vice  vetsA  ; 
and  it  is  distinctly  declared  and  agreed  that  the  transmission 
of  the  said  100  words  from  Ireland  to  Newfoundland,  and 
vice  versd,  shall  be  an  essential  condition  of  the  poKey. 
Touching  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men  of  war,  &c.,  and  of  all  other 
perils,  losses  and  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment  or  damage  of  the  said  goods,  merchan- 
dises, &c.,  or  any  part  thereoC^'— (Then  followed  the  usual 
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Me  and  labour  clause,  and  the  clause  as  to  the  force  and 
effect  of  the  policy.)    And  so  we,  the  assurers,  are  con- 
tented and  do  hereby  promise  and  bind  ourselves,  each  for 
bis  own  part,  our  heirs,  &c.,  to  the  assured,  their  executors, 
&c.,  for  the  true  performance  of  the  premises,  confessing 
ourselves  paid  the  consideration  due  unto  us  for  this  assu- 
rance by  the  assured  at  and  after  the  rate  of  twenty-five 
guineas  per  cent.    In  witness,  &c.,  W.  B.     Corn,  (ish,  salt, 
fruit,  flour  and  seed  are  warranted  free  from  average,  unless 
general  or  the  ship  be  stranded;    sugar,  tobacco,  hemp, 
flax,  hides  and  skins  are  warranted  free  from  average  under 
{/.per  cent. ;  and  all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  from  average  under  3/.  per  cent.,  unless 
general  or   the  ship  be  stranded. — Averments :   that  the 
defendant,  for  a  certain  premium  paid  to  him  by  the  plain- 
tiff, subscribed  the  said  policy  for  200/.,  and  became  an 
insurer  thereon  to  the  plaintiff  to  that  amount  on  the  said 
Atlantic  cable  and  premises,  and  the  said  Atlantic  cable 
^fU  shipped  on  the  said  ship  to  be  carried  thereon,  and  to 
be  laid  in   one  continuous  length  between   Ireland  and 
Newfoundland.     And  the  plaintiff  was  then,  and  thence 
nntil  and  at  the  time  of  the  loss  hereinafter  mentioned, 
interested  in  the  said  cable  to  the  amount  of  all  the  monies 
bj  him  insured  thereon.     And  the  said  ship,  with  the  said 
csble  on  board  thereof,  sailed  on  the  said  voyage,  and  after^ 
wirds,  and  whilst  the  said  ship,  with  the  said  Adantic 
^le  on  board  thereof,  was  proceeding  on  the  said  voyage, 
^  during  the  continuance  of  the  said  risk,  and  before 
the  said  Atlantic  cable  was  laid  in  one  continuous  length 
between  Ireland  and  Newfoundland,  and  before  100  words 
JmkI  been  transmitted  from  Ireland  to  Newfoundland  and 
▼ice  versa,  the  said  Atlantic  cable  was,  by  perils  so  insured 
^inst  as  aforesaid,  wholly  lost ;  and  all  conditions  were 

VOU  IV. — H.  &  C  Q  BXCH. 
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fulfilled,  &c.,  to  entitle  the  plaintiff  to  be  paid  the  swc 
200/. — Breach:  nonpayment. 

Pleas  (inter  alia).— Thirdly :  that  the  said  cable  wa 
not  lost  by  the  perils  insured  against,  or  any  of  them,  a 
alleged. 

Fourthly :  that  the  alleged  loss  of  the  said  cable  was  ai 
average  loss  under  3/.  per  centum  within  the  meaning  o 
the  said  policy,  and  was  not  a  general  average  loss,  anc 
the  said  ship,  during  the  said  voyage,  was  not  stranded.^ 
Issues  thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Liverpool  Wintei 
Assizes,  1865,  the  following  facts  appeared  (a). — The  plain- 
tiff was  the  owner  of  twenty  shares  in  the  SL  per  cent 
stock  of  the  Atlantic  Telegraph  Company.  The  defendanl 
was  an  underwriter  at  Liverpool.  The  policy  set  out  ic 
the  declaration  was  underwritten  by  the  defendant  on  the 
29th  July,  1865,  for  200/.  at  a  premium  of  twenty-five 
guineas  per  cent  On  the  23rd  July,  1865,  the  **  Great 
Eastern**  left  Valentia,  in  Ireland,  for  Newfoundland,  witli 
2200  miles  of  the  Atlantic  telegraph  cable  on  board.  The 
contractors  for  laying  down  the  cable  were  the  Telegrapb 
Construction  and  Maintenance  Company.  On  the  morn- 
ing of  the  2nd  August,  when  firom  1100  to  1200  miles  ol 
the  cable  had  been  laid  down,  it  was  discovered  that  the 
electric  current  did  not  pass.  A  portion  of  the  cable  was 
then  hauled  back  into  the  ship ;  and  while  this  was  being 
done  the  cable  parted  on  board  ship  inside  the  bows,  and 
the  broken  end  fell  into  the  sea.  The  weather  which  pre- 
vailed at  and  about  the  time  of  the  parting  of  the  cable 
was  described  in  the  ship's  log  and  proved  in  evidence  to 
have  been  as  follows : — "  Light  westerly  airs  and  fine  clear 

(a)  The  facta  here  stated  are      appeal  to  the  Exchequer  Cham- 
those  agreed  upon  by  counsel  on      ber. 
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weather.*'    Attempts  were  made  to  recover  the  lost  end       1866. 
of  the  cable.     It  was  twice  hooked  by  means  of  grapnels 
let  down  from  the  **  Great  Eastern/'  but  the  grapnel  lines 
broke  whilst  being  hauled  up.     With  grapnel  lines  of  suffi- 
cient strength  it  is  probable  that  the  detached  part  of  the 
cable  may  be  recovered.     There  would  have  been  no  diffi- 
culty in  splicing  the  cable  on  board  if  the  lost  end  had 
been  recovered.     This  was  in  fact  done  in  the  early  part 
of  the  voyage;  the  cable  having  parted  about  fifteen  miles 
{rem  Valentia,  the  lost  end  was  recovered  and  united  to 
the  broken  end  on  board  the  *^  Great  Eastern."     The 
"Great  Eastern**  ultimately  returned  to  Sheerness   with 
tbe  remainder  of  the  cable,  which  is  about  1200  miles  in 
length.    A  prospectus  issued  by  the  Atlantic  Telegraph 
Company  after  the  return  of  the  **  Great  Eastern"  contains 
the  following  paragraph : — "  The  contractors  also  under- 
Uk^  during  1866,  without  any  further  charge  whatever,  to 
go  to  sea  with  sufficient  cable,  including  that  now  left  on 
board  the  ''  Great  Eastern,**  and  all  proper  appliances  and 
apparatus  such  as  experience  has  shewn  to  be  necessary, 
sod  to  use  their  best  endeavours,  in  the  success  of  which 
Aej  express  entire  belief,  to  recover,  repair  and  complete 
10  working  order  between  Ireland  and  Newfoundland  the 
pi^nt  broken  cable,  which  has  been  ascertained,  by  recent 
cneful  electrical  tests,  to  be  in  perfect  order  throughout  its 
eniii©  length." 

It  was  submitted,  on  behalf  of  the  defendant,  at  the  close 
<>f  the  plaintiff's  case,  first,  that  there  was  no  evidence  of 
>lo88  by  the  perils  insured  against ;  and,  secondly,  that  the 
l<WB(if  any)  was  an  average  loss,  and  there  was  no  evidence 
^t  it  was  greater  than  3/.  per  cent 

The  learned  Judge  ruled  that  the  plaintiff  was  entitled 
to  recover  for  a  total  loss,  and  directed  the  jury  accordingly 
to  find  their  Tcrdict  for  the  plaintiff  for  200/.,  reserving 
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1866.  leave  ta  the  defendant  to  move  to  enter  the  verdict  for  him, 
or  to  reduce  the  damages  if  the  loaa  was  only  an  average 
loss,  the  Court  to  say  on  what  principle  that  average  should 
be  calculated,  and  with  power  to  draw  all  inferences  of 
fact,  if  necessary. 

Breitf  in  Hilary  Term,  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  defendants,  on  the  grounds  that  the  loss 
was  not  any  loss  by  the  perils  insured  against,  or,  if  any, 
only  an  average  loss,  and  no  evidence  that  it  was  higher 
than  '6L  per  cent. ;  or  to  reduce  the  damages,  on  the  ground 
that,  if  any  loss,  it  was  only  an  average  loss;  against 
which 

l^empk  and  Leofric  Temple  shewed  cause  (a). — First,  the 
loss  was  a  loss  by  the  perils  insured  against  In  addition  to  the 
ordinary  perils  and  casualties  this  policy  provides  for  every 
risk  and  contingency  attending  the  conveyance  and  suc- 
cessful laying  of  the  cable,  from  and  including  its  lading  on 
board  the  **  Great  Eastern*'  until  100  words  are  transmitted 
from  Ireland  to  Newfoundland.  That  must  mean  perils  diffe- 
rent from  those  of  the  seas,  otherwise  the  provision  would 
be  useless.— Secondly,  there  was  a  total  loss.  The  policy 
is  a  contract  to  indemnify  against  the  failure  of  the  under- 
taking. In  that  respect  this  case  is  distinguishable  from 
Paterson  v.  Harris  {b),  which  was  an  insurance  upon  the 
cable.  IPdloek,  C.  B. — Is  no  allowance  to  be  made  for 
the  1200  miles  of  cable  saved?]  The  undertaking  has 
totally  failed,  and  if  an  attempt  be  made  to  lay  down  the 
cable  saved  that  will  be  a  new  adventure. 

Brett  and  Quain,  in  support  of  the  rule. — First,  the  loss 
was  not  a  loss  by  perils  of  the  seas.     This  policy  is  in  the 

(a)  Jan.  31.    Before   PoOoek,      and  Pigatt,  B. 
C.  B.,  Martin,  B.,  ChanaeU,  B.,  (Jbi)  1  B.  &  S.  336. 
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ordinary  form  of  a  marine  policy  of  insurance,  and  should 
receive  the  construction  put  upon  such  documents.  If  it 
is  not  a  marine  policy,  it  is  a  wager.  [Piffott^  B. — The 
form  is  applicable,  because  if  the  ship  had  sunk  with  the 
cable  on  board  there  would  have  been  a  total  loss.]  The 
insurance  is  on  the  cable,  not  upon  the  shares :  and  it  is 
a  valued  policy,,  the  value  being  twenty  shares  of  10/.  each, 
•mounting  to  200/.  If  that  be  an  insurance  upon  the 
shares,  there  is  no  insurable  interest  within  the  definition 
of  Lawrence,  J.,  in  Lucena  v.  Craufurd  (a) ;  for  the  shares 
were  never  at  risk  by  perils  of  the  seas :  Amould  on  In- 
surance, p.  49,  3rd  ed.  [Martin,  B.— The  19  Geo.  2, 
c.  87,  only  requires  that  the  policy  shall  not  be  a  gaming 
one:  2  Wms.  Saund.  203,  note  17.]  If  it  had  been 
intended  to  insure  the  shares,  the  language  would  have 
been  ^on  the  Adantic  cable,  that  is  to  say,  on  twenty 
shares  in  the  adventure.**  The  policy  would  not  have 
attached  unless  the  cable  had  been  put  on  board  the 
ship.  Paierson  v.  Harris  (b)  is  an  authority  that  this  is  a 
contract  to  indemnify  the  owner  of  the  shares  against  any 
loss  to  his  interest  in  the  cable.  The  only  difference 
between  the  language  of  that  policy  and  this  arises  from 
the  words  inserted  in  the  margin.  But  those  words  do 
not  alter  the  subject-matter  of  the  insurance,  but  only 
define  the  continuation  of  the  risk.  It  is,  in  effect,  a 
stipulation  that  the  .risk  of  the  policy  shall  continue,  not 
only  until  the  cable  is  laid,  but  until  it  b  successfully  laid, 
and  100  words  transmitted  by  it.  But,  even  supposing  it 
to  be  an  insurance  on  the  shares,  it  is  only  a  guarantee 
that  the  shares  shall  not  be  deteriorated  or  destroyed  by 
injury  to  the  cable ;  and  then  it  becomes  necessary  to  shew 
that  the  injury  was  caused  by  some  of  the  perils  insured 
against.  In  the  body  of  the  policy  the  perils  insured 
(a)  2  Bos.  &  P.  N.  E.  269. 902.  (b)  1  B.  &  S.  336. 
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1866.        against  are  the  ordinary  *' perils  of  the  seas ;"  and  in  addi- 
tion there  is  inserted  in  the  margin  the  words  *'  every  risk 
and  contingency  attending  the  conveyance  and  successfbl 
laying  of  the  cable.*'    But  those  words  must  be  read  as  if 
they  were  in  the  body  of  the  policy,  and  as  meaning  risks 
gusdem  ffeneris,  so  that,  in  addition  to  the  ordinary  perils 
of  the  seas,  the  policy  covers  every  other  risk  and  contin- 
gency caused  by  tJie  seas.     A  loss  arising  firom  an  inherent 
defect  in  the  cable  itself  is  not  within  the  terms  of  such  a 
policy.      [Piffott,  B. — Is  it  a  contingency   attending  the 
laying  the  cable  ?]     The  loss  must  be  occasioned  by  a  peril 
in  the  nature  of  a  sea  peril — Secondly,  assuming  there  was 
a  loss  by  perils  of  the  seas,  was  it  a  total  or  a  partial  loss  ? 
If  the  insurance  is  on  the  cable,  there  is  no  doubt  it  was 
not  a  total  loss ;  for  only  one  half  of  the  cable  was  at  the 
bottom  of  the  sea  and  the  other  half  was  on  board  the  ship 
and  brought  back  to  England.     As  against  the  assured  it 
must  be  taken  that  he  has  the  power  of  getting  it.     [Mar^ 
tin,  B. — Suppose  a  cable  is  only  useful  because  it  extends 
from  Dover  to  Calais,  and  half  of  it  is  broken  off,  is  there 
not  a  total  loss  of  the  cable  ?     It  is  not  like  a  loss  of  some 
part  of  a  cargo,  for  what  is  saved  may  be  sold.     The 
insurance  is  upon  the  entire  cable,  and  not  as  if  it  were 
upon  each  link  of  a  chain.]     Assuming  the  insurance  was 
upon  the  shares,  it  was  not  a  total  loss,  because  they  are 
still  of  some  value.     If  the  insurance  was  not  upon  the 
cable  or  the  shares,  but  upon  the  success  of  the  undertaking, 
there  is  no  total  loss,  for  upon  another  attempt  the  adven- 
ture may  be  successful. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Mabtin^  B. — This  is  a  rule  to  enter  a  nonsuit  in  a  case 
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tried  before  me  at  the  last  Liverpool  Assizes.    The  verdict        1866. 
was  entered  for  the  plaintiff  for  200/.,  being  a  total  loss 
upon  a  policy  of  insurance. 

The  fiicts  are  these.    The  Atlantic  Telegraph  Company 

vrere  about  to  lay  down  an  electric  cable  between  Ireland 

and  Newfoundland.    The  cable  had  been  put  on  board  the 

^  Grreat  Eastern"  steamship,  and  it  was  intended  that  she 

should  [uroceed  firom  Ireland  to  Newfoundland  and  convey 

and  lay  down  the  cable  as  she  went  along.     The  **  Great 

Eastern" left  Valentia,  in  Ireland,  on  the  23rd  July,  with 2200* 

miles  in  length  of  cable  on  board,  and  on  the  2nd  August  had 

laid  down  firom  1100  to  1200  miles  of  it.     Upon  that  day,  in 

consequence  of  the  electric  current  not  acting,  some  of  the 

cable  was  being  drawn  back  into  the  ship,  and  whilst  this 

was  being  done  a  part  of  the  cable  which  was  on  board 

broke,  and  the  broken  end  fell  into  the  sea.     Some  fruitless 

endeavour  was  made  to  raise  it,  but  ultimately  the  ^'  Great 

Eastern"  returned  to  Sheemess  with  the  remainder  of  the 

cable,  about  1200  miles  in  length,  on  board,  where  it  now 

i^  and  it  is  hoped  by  the  directors  that  the  part  saved  may 

be  made  available  for  another  attempt.     The  Atlantic 

Telegraph  Company  is  a  Joint  Stock  Company,  and  the 

plaintiff  was  the  owner  of  twenty  shares  of  10/.  each  in 

it.    The  defendant  underwrote  a  policy  on  the  29th  July 

for  200/.,  and   the  question  is,  whether  the  plaintiff   is 

entitled  to  recover  as  for  a  total  loss,  or  any  smaller  sum. 

The  contract  between  the  parties  is  contained  in  a  paper 
which  was  the  common  printed  form  of  a  marine  policy. 
It  states  that  the  plaintiff's  agent  caused  himself  to  be 
insured  at  and  firom  Ireland  to  Newfoundland,  the  risk  to 
commence  at,  &c.,  the  lading  of  the  cable  on  board  the 
'*  Great  Eastern,"  and  to  continue  until  the  cable  be  laid 
down  in  one  continuous  lengtJi  between  Ireland  and  Newfound' 
landy  and  until  100  words  should  have  been  transmitted 
bom  Ireland  to  Newfoundland,  and  vice  versS,  the  risk  on 
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1866.  ^^^  policy  then  to  cease  and  determine.  The  ship  was  the 
^'  Great  Eastern.*'  The  goods,  ftc,  were  valued  at  200/. 
on  the  Atlantic  cable,  value  saj  on  twenty  shares,  Taiue  at 
lOL  per  share,  and  in  the  margin,  opposite  the  usual  clause 
"  Touching  the  adventure  and  perils  which  the  assurers 
were  contented  to  bear  and  take  upon  them,  ftc.,**  there 
was  written  as  follows: — **It  is  hereby  understood  and 
agreed  that  this  policy ^  in  addition  to  all  perils  and  casual' 
ties  herein  specified,  shall  cover  every  risk  and  contingency 
'attending  the  conveyance  and  successful  laying  of  the  cable 
from  and  including  its  loading  on  board  the  '  Great  Eastern^ 
until  100  words  be  transmitted  from  Ireland  to  Newfound^ 
land  and  vice  versd,  and  it  is  distinctly  declared  and  agreed 
that  the  transmission  of  the  said  100  words  from  Ireland  to 
Newfoundland  and  vice  versd  shall  be  an  essential  condi^ 
Hon  of  the  policy.^  The  premium  was  twenty-five  gaioeas 
per  cent,  and  the  defendant  underwrote  the  policy  for 
200/. 

The  case  has  been  argued  before  us.  The  contraci 
is  partly  written  and  partly  printed,  and  the  agreement 
between  the  parties  is  to  be  ascertained  by  the  words  of  it. 
The  circumstance  that  it  is  upon  the  printed  form  which 
is  usually  adopted  for  a  common  marine  policy  is  wholly 
immaterial  if  the  language  used  and  adopted  by  the  parties 
shews  that  the  insurance  extends  further  than  marine 
policies  ordinarily  do.  In  the  present  policy  the  risk  of 
the  insurance  is  declared  to  commence  from  the  loading  of 
the  cable  on  board,  and  to  continue  until  it  be  laid  down 
in  one  continuous  length  between  Ireland  and  Newfound- 
land, and  until  100  words  shall  have  been  transmitted  to 
and  fro,  when  the  risk  is  to  cease  and  determine.  Now,  so 
far,  the  words  express  that  the  subject-matter  of  insurance 
wiis  the  cable,  but  in  the  subsequent  part  of  the  policy  it 
was  declared  to  be  agreed  that  in  addition  to  the  ordinary 
perils  and  casualties  insured  against  in  the  common  marine 
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policy  the  insurance  is  to  cover  every  risk  and  contingency 
attending  the  conveyance  and  successful  laying  down  of  the 
cable*     It  seems  to  as  that  words  cannot  be  used  more  apt 
and  fit  to  express  that  the  underwriter  contracted  to  insure 
against  the  risk  and  contingency  which  has  happened,  viz.v 
the  onsuccessful  attempt  to  convey  and  lay  down  the  cable. 
It  seems  to  us  that  what  has  occurred  is  within  the  very 
Mrords  of  the  contract.     It  was  a  risk  and  contingency 
livhich  attended  the  conveyance  of  the  cable  and  the  un- 
successful attempt  to  lay  it  down.    In  truth  the  policy  is 
xiot  merely  on  the  cable,  bat  on  the  adventure. 

The  second  qoesdon  is^  whether  the  loss  be  total  or 

partial.     We  think  it  totaL    The  adventure  in  respect  of 

^which  the  assurance  was  effected  was  the  successful  laying 

down  of  the  cable,  which  was  loaded  on  board  the  **  Great 

Hastem**  in  one  continuous  length  between  Ireland  and 

^Newfoundland.    This   has  wholly  failed ;    and    in    our 

cspinion  the  circumstance  that  one-half  of  the  cable  has  been 

saved  is  immateriaL     The  assurance  was  upon  the  adven- 

%nxe,  and  even  if  it  had  been  merely  upon  the  cable  it  was 

'upon  the  entire  continuous  cable,  and  not  a  portion  of  it. 

TThere  was  a  case  cited,  Paterson  v.  Harris  (a),  which  is 

supposed  to  have  some  bearing  upon  the  point     It  really 

lias  none  whatever.    It  was  an  action  upon  a  policy  in  the 

common  form^  and  the  Court  held  that  what  occurred  there 

was  not  a  loss  by  *^  perils  of  the  sea.^    It  may  possibly  be  that 

the  loss  in  the  present  case  is  not  a  loss  by  *<  perils  of  the 

seas  ;^  but  upon  this  it  is  unnecessary  to  give  an  opinion, 

as  I  think  the  misfortune  which  has  occurred  is  distinctly 

and  plainly  within  the  words  of  the  policy,  and  the  risk 

and  contingency  against  which  the  defendant  contracted  to 

insure. 

Rule  discharged, 
(a)  1B.&  8.336. 
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^«*.  ^-  Wilson  v.  The  Newport  Dock  Company. 

In  an  action      X  HE  declaration  stated  that  the  defendants  were   the 

for  a  breach 

of  contract  in    proprietors  of  a  certain  dock  communicating  with  a  certain 

not  admitting  *  i  j  i» 

the  plaintiff's  tidal  river^  to  wit,  the  river  Usk,  which  dock  was  used  for 
de^ndants'  the  reception  and  docking  of  ships  and  vessels  therein,  for 
Bhe  grounded^  reward  to  the  defendants  in  that  behalf,  and  the  plaintiff 
ebbSLand*^  was  the  owner  of  a  ship  or  vessel,  and  was  desirous  of 
was  damaged,    havine  the  same  received  and  docked  in  the  said  dock,  for 

It  appeared  ° 

that  the  ship     reward  to  the  defendants  in  that  behalf  as  aforesud,  whereof 

left  in  ballast 

adiydock        the  defendants  had  notice;  and  thereupon,  in  considera- 

^irhere  she  had 

been  repaired,  tion  that  the  plaintiff  would  cause   the  said  ship   to  be 

^  a  ^o^^vas  brought  at  a  certain  time  and  on  a  certain  day  towards  and 

iiteam-tug*to  ^^  ^^^  ®*'^  ^^^^  ^^^  ^^^  purpose  of  being  so  received  and 

^ts^df^^'k"  docked  therein  as  aforesaid,  the  defendants  promised  him 

where  she  go  to  receive  and  dock  the  said  ship  therein  as  aforesaid. 

arrived  about  ^     ^  * 

high  water.       And  the  plaintiff  says  that  he,  relying  on  the  defendants' 

In  conse- 
quence of  the    promise,  did  cause  the  said  ship  to  be  brought  at  the  time 
chain  of  the  iii/**i  i  11  %• 

dock  gate  ^^^  on  the  day  aforesaid  towards,  and  the  same  was  being 

ghe'^^uld  not  brought  towards  and  to  the  said  dock  for  the  purpose  of 

The^^t^  being  so  received  and  docked  therein  as  aforesaid,  and  all 

was  un«5.  things  were  done,  &c.,  to  entitle  the  plaintiff  to  have  had 

quaintedwith  ^  *^ 

thenavisa-       his  said  ship  then  so  received  and  docked  as  aforesaid* 

tion,  and,  con- 
sidering that     Yet  the  defendants,  whilst  the  said  ship  was  then  being  so 

the  shii)  was 

notsuffl.  brought   towards   and  to   the  said  dock  for  the  purpose 

eiently  bal- 
lasted to  go  to  sea,  directed  her  to  be  anchored  where  she  was.    At  the  ebb  of  the  tide  she 

lere  was  conflicting  eyidence  as  to  the  state  of  the  weather, 
there  was  a  place  of  safety  to  which  the  ship  could  hare 
secondly,  whose  fault  was  it  that  she  was  not  taken 
there  ?  Upon  the  first  question  they  returned  no  answer,  being  unable  to  agree,  but  replied 
to  the  second  that  neither  the  captain  nor  the  pilot  were  to  blame. 

Heldf  per  Martin,  B.,  that  the  damages  were  not  too  remote  to  be  recovered  by  thb 
plaintiff. 

Per  PoUock,  C.  B.,  ChanneU,  B.,  and  Pigott,  B.,  that  the  finding  of  the  jury  waa  not 
BufiBLdent  to  enable  them  to  come  to  a  conclusion,  and  that  there  must  be  a  new  tnal. 
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•imsaid,  then  wholly  refused  to  and  did  not  nor  would        1866. 
then  receive  and  dock  the  said  ship  in  the  said  dock ;  and      ^^"'^ 
the  said  ship  being,  by  reason  thereof,  left  in  the  said  river,  t^* 

at  the  ebbing  of  the  tide  there,  grounded  and  took  the  ground      Doox  Co. 
there,  and  was  thereby  greatly  damaged  and  injured,  and 
the  plaintiff  incurred  great  expenses  in  and  about  having 
such  damage  and  injury  repaired. 
Plea. — Payment  into  Court  of  15/. 
Replication. — That  the  said  sum  is  not  enough  to  satisfy 
the  claim  of  the  plaintiff. 

The  cause  was  tried^  before  Byles,  J.,  at  the  Monmouth- 
shire Summer  Assizes,  1865,  when  the  following  facts  were 
proved  (as  stated  in  the  judgment  of  Martin,  B.^post,  p.  239). 
-On  the  17th  of  November,  1863,  the  ship  *'  Lord  Elgin" 
was  in  dry  dock  at  Newport,  and  upon  the  morning  of  that 
day,  by  the  direction  of  the  dock-master  of  the  defendants' 
dock,  she  proceeded  towards  their  dock  for  the  purpose  of 
entering  it,  being  in  ballast  at  the  time.    It  was  a  very 
short  distance  from  the  dry  dock  to  the  defendants'  dock, 
and  the  ship  was  towed  down  the  river  by  a  steam-tug,  and 
arrifed  at  the  defendants'  dock-gate  about  high  water,  when, 
in  consequence  of  the  chain  of  the  dock -gate  being  broken 
or  oQt  of  order,  she  could  not  be  admitted.     The  captain 
of  the  **  Lord  Elgin"  was  unacquainted  with  the  river  and 
its  navigation,  and  he  directed  the  ship  to  be  anchored 
where  she  was.     In  about  three  hours  afterwards,  upon  the 
chb,  she  took  the  ground  and  was  '*  hogged^"  in  conse- 
quence of  which  about  2000/L  had  to  be  expended  on  her 
io  repairs,  and  the  present  question  was  in  respect  of  this 
damage.      The   15/.  was  paid  into  Court  to  cover  the 
expense  of  bringing  the  ship  down  to  the  dock. 

There  does  not  seem  to  have  been  any  application  made 
to  the  learned  Judge  at  the  conclusion  of  the  plaintiff's 
case  to  nonsuit  or  direct  a  verdict  for  the  defendants  upon 
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the  ground  that  there  was  no  evidence  to  go  to  the  jury  $ 

and  witnesses  were  called  for  the  defendants. 

V*  It  was  contended  that  upon  the  evidence  the  captain 

Newport 

l>ooKCk>.  acted  improperly;  that  he  ought  not  to  have  anchored 
where  he  did ;  that  he  ought  to  have  done  one  of  several 
things ;  that  he  ought  to  have  gone  back  towards  the  dry 
dock,  or  have  gone  down  to  a  place  called  ''  West  Point," 
where  it  was  said  the  ship  could  have  safely  grounded,  or 
have  gone  into  deep  water  and  there  anchored.  The  cap* 
tain  stated  reasons  why,  in  his  opinion,  none  of  these 
ought  to  have  been  done.  It  was  also  alleged  that  the  ship 
was  not  sufficiently  ballasted. 

According  to  the  Judge's  note,  it  was  contended,  on 
behalf  of  the  defendants,  that  the  damage  was  too  remote, 

■ 

and  was  unconnected  with  the  cause  of  action,  and  upon 
this  point  he  gave  leave  to  move.  He  then  proposed  two 
questions  to  the  jury  :  First,  whether  there  was  in  fact  any 
place  of  safety  to  which  the  vessel  might  have  been  taken. 
Upon  this  question  the  jury  could  not  agree :  Secondly, 
whether  both  the  captain  and  the  pilot  did  the  best  they 
could  under  the  circumstances,  and  whether  either  of  them 
was  guilty  of  any  negligence.  To  this  the  jury  answered 
that  they  both  did  the  best  they  cauld^  and  that  neither  of 
them  were  guiUy  of  negligence.  Upon  this  finding  the 
learned  Judge  directed  the  verdict  to  be  entered  for  the 
plaintiff  (the  amount  of  damages  having  been  agreed  to  be 
referred),  and  he  gave  the  defendants  leave  to  move,  with 
power  to  the  Court  to  draw  any  inference  from  the  facts 
consistent  with  the  finding  of  the  jury. 

The  defendants  afterwards  obtained  a  rule  to  set  the 
verdict  aside,  on  the  ground  that  the  sum  paid  into  Court 
was  sufficient  to  cover  the  damages  legally  recoverable; 
and  the  damages  claimed  for  injury  by  the  ^*  hogging*'  of 
the  ship  were '.too  remote.    The  Court  to  draw  inferences 
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of  fact  not  inconsistent  witb  the  finding  of  the  jury ;  or 
for  a  new  trial  on  the  grounds  of  misdirection  by  the  Judge 
and  miscarriage  in  the  finding  of  the  jury.  ^  ^^ 

Huddleston^  in  the  following  Michaelmas  Term^  obtained      I>ock  Co. 
•  rale  nisi  accordingly ;  against  which 

MelHsh^  W.  H.  Cooke  and  Dowdestoell  shewed  cause  (a). — 
In  addition  to  the  sum  paid  into  Court,  which  is  sufficient  to 
cover  the  expense  of  bringing  the  ship  to  the  dock,  the  plain- 
tiff is  entitled  to  recover  the  damage  caused  by  her  ground- 
ing. That  damage  was  the  immediate  result  of  the  defend- 
ants^ breach  of  contract  in  not  admitting  the  ship  into  the 
dock.  The  case  therefore  falls  within  the  first  branch  of 
the  role  laid  down  in  Hadley  v.  Baxendale  (6),  which  was 
recognised  and  adopted  in  Smeed  v.  Foord  (c).  The  dis- 
tiocUon  is  between  damage  which  naturally  arises  from  a 
breach  of  the  contract  and  mere  consequential  damage. 
If  the  declaration  had  alleged  that,  by  reason  of  the  injury 
to  the  ship,  the  plaintiff*  was  prevented  from  fulfilling  a 
charter-party  by  which  he  undertook  to  carry  coal  from  the 
dock,  that  would  have  been  consequential  damage.  [PoU 
bekp  C.  B. — It  seems  to  me  a  more  correct  test  of  liability 
to' inquire  whether  the  defendants'  misconduct  was  the 
Ciosa  causans,  or  the  causa  sine  qua  non.  If  the  causa 
ctnsans,  the  damage  was  the  immediate  result  of  the  de- 
fendants' misconduct,  but  if  the  sine  qua  non  the  mischief 
would  amount  to  consequential  damage  only.  It  would 
leem  that  the  mischief  was  not  the  immediate  result  of  the 
act  of  the  defendants  in  not  admitting  the  ship  into  the 
dock ;  bat  it  arose  from  that  cause,  coupled  with  the  course 
which  the  plaintiff^  subsequently  took.]  The  refusal  to 
admit   the  ship   into    the   dock  was    not  the  proximate 

(a)  Jan.  20.   Before  PoUock,         (b)  9  Exch.  341. 
C.  B.,  Martim,  B.,  CkaaauU,  B.,         (c)  !£.&£.  602. 
uAPigoli^B. 
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1866.       cause  of  the  mischief,  but  it  was  the  causa  caustfns.    The 
^^g^      defendants  knew  the  condition  of  the  vessel,  and  that  if 

_   ••  she  remained  outside  the  dock  she  would  be  exposed  to 

Newport  * 

Dock  Co.     risk.     In  Gtbbs  v.  The  Trustees  of  the  Liverpool  Docks  (a) 
the  defendants  were  held  liable  for  the  damage  done  to  the 
plaintiff's  vessel  because,  with  knowledge  of  the  dangerous 
condition  of  the  dock,  they  kept  it  open  and  invited  the 
vessel  into  the  peril  which  they  knew  it  must  encounter  by 
continuing  to  hold  out  to  the  public  that  any  ship  on  pay* 
ment  of  the  tolls  might  enter  and  navigate  the  dock.    In 
Colkn  V.  Wright  (&)  the  defendant's  testator  represented 
that  he  had  authority  as  agent  to  let  a  farm  to  the  plaintiff, 
when  in  fact  he  had  no  authority,  and  it  was  held  that  the 
costs  of  a  bill  filed  by  the  plaintiff  for  a  specific  perform- 
ance were  damages  naturally  resulting  from  the  misrepre- 
sentation.    In  Randall  v.  Baper  (c)  the  defendant  sold  the 
plaintiff  seed  barley,  warranting  it  to  be  of  a  particular 
quality,  but  delivered  seed  barley  of  an  inferior  qnality. 
The  plaintiff  sold  the  barley  with  a  similar  warranty  to  a 
person  who  sustained  damage  from  an  inferior  crop,  and  it 
was  held  that  the  plaintiff,  being  liable  for  the  damage  to 
his  vendee,  might  recover  the  amount  from  the  defendant 
In  Davis  v.    Garrett  (d)  the   master  of  the  defendants' 
barge,  which  had  on  board  the  plaintiff's  lime,  unnecessarily 
deviated  from  the  usual  course,  and  during  the  deviation  a 
tempest  wetted  the  lime,  and,  the  barge  taking  fire,  the 
whole  was  lost     It  was  held  that  the  wrong  of  the  master 
in  taking  the  barge  out  of  its  proper  course  was  a  suffi- 
ciently proximate  cause  of  the  loss  to  entitle  the  plaintiff 
to  recover  in  respect  of  it     Unless  there  was  contributory 
negligence  upon  the  part  of  the  plaintiff,  he  is  entitled  to 
recover :  Bridge  v.  TTie  Grand  Junction  Bailway  Company  (e), 

(a)  3  H.  &  N.  164.  (c)  E.  B.  &  E.  84. 

(»)  7  E.  &  B.  301 ;  in  error,  (d)  6  Bing.  716. 

8  E.  &  B.  647.  (e)  3  M.  &  W.  244. 
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But  the  jury  have  found  that  neither  the  captain  nor  the 
pilot  was  to  blame. 

JBuddktion,  Gray  and  H.  James,  in  support  of  the  rule. — 

The  damage  is  too  remote.     The  case  is  not  within  either 

branch  of  the  rule  laid  down  in  Badley  v.  Baxendale  {a), 

and  approved  of  in  Fletcher  v.  Tayleur  {b\  for  the  damage 

did  not  arise  naturally,  that  is,  according  to  the  usual  course 

of  things,  from  not  admitting  the  ship  into  the  dock,  nor 

was  it  such  as  might  reasonably  be  supposed  to  have  been 

in  the  contemplation  of  both  parties.     Hadley  v.  Baxendale 

did  not  introduce  any  new  doctrine,  but  laid  down  a  rule 

in  accordance   with  the    civil  law,   the  French  law  and 

•American  law :  Sedgwick  on  Damages,  chap,  iii.,  p.  67, 

2nd  ed.     In  Rentes  Commentaries,  vol.  2,  p.  665, 10th  ed., 

note,  it  is  laid  down  that  **  damages  for  breaches  of  contract 

are  only  those  which  are  incidental  to,  and  directly  caused 

l)y,  the  breach,  and  may  reasonably  be  supposed  to  have 

entered  into  the  contemplation  of  the  parties;   and  not 

speculative  profits,  or  accidental  or  consequential  losses,  or 

the  loss  of  a  fancied  good  bargain.**    If  the  ship  had  been 

anjnred  by  collision  while  at  anchor  opposite  the  dock,  or 

liad  sunk  during  a  hurricane,  could  it  be  contended  that 

"the  defendants  would  have  been  liable  ?     How  could  the 

^fendants  have  contemplated  the  possibility  of  the  ship 

liaving  too  little  ballast,  and  that  a  gale  of  wind  would 

arise  ?    If  they  could  have  contemplated  the   latter  the 

captain  should  also  have  contemplated  it,  and  put  more 

Imllast  in  the  ship.     The  injury  arose  from  three  causes, 

the  want  of  ballast,  the  gale,  and  the  not  being  let  into  the 

dock.    The  immediate  cause  was  the  want  of  ballsst,  which 

prevented  the  captain  from  taking  the  ship  into  a  place  of 

safety ;  the  causa  causans  was'  the  gale,  the  not  being  let 

(a)  9  Ezch.  S41.  (6)  17  C.  B.  21. 
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ship.  The  declaration  then  averred  that  the  plaintiff  did 
cause  the  ship  to  be  brought,  at  the  time  and  on  the  day 
agreed  on,  towards  and  to  the  said  dock;  that  he  was 
entitled  to  have  the  ship  docked  in  accordance  with  the 
defendants'  promise.  But  that  the  defendants  did  not 
receive  and  dock  the  said  ship,  and  by  reason  thereof  the 
ship  was  left  in  the  said  river,  and  at  the  ebbing  of  the 
tide  grounded  and  sustained  damage.  The  defendants 
pleaded  payment  of  15L  into  Court,  and  that  it  was  enough 
(o  satisfy  the  plaintiff's  claim.  The  plaintiff  replied  that 
it  was  not,  and  thereupon  issue  was  joined. 

Tlie  cause  came  on  to  be  tried,  before  my  brother  Byles, 
at  the  last  Monmouth  Assizes,  and  the  facts  proved  are 
very  simple  and  clear. — (His  lordship  then  stated  the  facts, 
u  above  set  Ibrtb,  asUe^  pu  233). 

The  learned  Judge  adds  that  the  facts  were  entirely  for 
the  jury,  and  that  he  does  not  disapprove  of  their  finding. 
I  concur  with  him,  and  I  think  his  direction  that  the 
verdict  should  be  entered  for  the  plaintiff  was  right  in 
point  of  law. 

The  question  of  damages  is  of  constant  occurrence ;  it 
occurs  in  almost  every  action  of  contract,  except  contracts 
for  the  payment  of  a  certain  fixed  sum  of  money,  and 
necessarily  in  every  action  for  a  wrong.  Ordinary  cases 
on  contracts  are  actions  for  the  non-delivery  or  non-accept- 
ance of  goods  agreed  to  be  sold ;  on  agreements  for  the 
sale  of  land ;  for  breaches  of  promise  to  marry ;  for  non- 
acceptance  or  non-delivery  of  stock  or  shares;  and  an 
infinite  variety  of  others  might  be  named.  So  also  in 
actions  for  wrongs  it  occurs  every  day,  for  instance,  in 
actions  for  injuries  sustained  by  accidents  on  railways  and 
by  collision  which  now  constitute  a  very  considerable  num- 
ber of  the  causes  tried  at  nisi  prius — in  actions  for  libel 
and  slander,  for  assault  or  false   imprisonment,  and  in 

VOL.  IV. B.  &  C.  B  SXCH. 
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numberless  other  cases.    In  some  instances  the  measure 
of  damages  is  fixed  and  ascertained  by  long  established 
»•  usage;  for  instance  for  the  non-delivery  of  goods^  which 

Dock  Co.  are  the  subject  of  common  sale  in  the  market.  I  appre- 
hend a  Judge  is  bound  to  tell  the  jury  that  the  measure 
of  damages  is  the  difference  between  the  contract  price 
and  the  market  price,  and  that  if  he  does  not  his  summing 
up  would  be  liable  to  objection,  and  there  are  other  cases 
in  which  like  long  usage  has  fixed  the  measure  of  damages. 
So  also  in  some  cases  the  matter  of  damages  has  been  the 
subject  of  decision  in  the  superior' Courts,  and  I  apprehend 
that  when  this  has  been  so  the  decision  is  a  binding  autho- 
rhy  upon  the  same  and  other  Courts  in  like  manner  and  to 
the  same  extent  as  other  decisions.  For  instance,  the  case 
of  Hadley  v.  Baxendale  (a),  which  was  frequently  referred 
to  in  the  argument,  is  a  decision  of  this  kind.  The  plain- 
tiffs, who  were  millers,  had  delivered  to  the  defendants, 
common  carriers  of  goods  for  hire  at  Gloucester,  a  broken 
iron  shaft  to  be  carried  by  them  to  Greenwich  and  deli- 
vered to  an  engineer  there,  in  order  to  enable  him  to  use  it 
as  a  model  for  making  a  new  shaft.  They  were  told  that 
the  mill  was  stopped  in  consequence  of  the  shaft  being 
broken,  and  they  promised  that  if  the  shafl  was  sent  before 
a  certain  hour  it  would  be  delivered  at  Greenwich  on  the 
following  morning.  The  delivery  of  the  shafl  was  delayed 
by  some  neglect,  and  the  plaintifis  did  not  receive  the  new 
shaft  for  several  days  after  the  time  they  otherwise  would 
have  done,  and  they  claimed  damages  for  the  loss  of  pro6t 
which  they  would  have  made  had  the  new  shaft  been  deli- 
vered earlier.  The  late  Mr.  Justice  Crompton  left  the  case 
generally  to  the  jury,  who  found  a  verdict  for  the  plaintiflb. 
A  rule  was  granted  by  the  Court  of  Exchequer  for  a  new 
trial  for  misdirection,  because  they  were  of  opinion  that 

(a)  9  Exch.  341. 
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tbe  Judge  ought  to  have  told  the  jury  to  exclude  the  loss  of 
profit  This  ease  is  therefore  an  authority  that  in  a  similar 
case  such  loss  of  j^ofit  cannot  be  made  an  element  of 
damages,  and  must  be  excluded,  but  it  is  an  authority  no 
further,  and  anything  said  by  the  Court  in  delivering  judg- 
ment is  to  be  judged  by  its  being  consonant  to  law  and 
reason.  The  decision  in  Hadley  v.  Baxmdale  is  therefore 
no  authority  whatever  in  the  present  case,  for  no  loss  of 
profita  is  claimed ;  nor  is  it  an  authority  that  loss  of  profits 
is  not  a  l^itimate  element  of  damages  in  many  other  cases, 
lor  instance  in  a  railway  accident  whereby  a  tradesman  or 
workman  is  prevented  from  attending  to  his  business  by 
the  injury  sustained.  The  loss  of  profits  in  such  cases  is 
a  constant  element  of  damages,  and  in  a  case  tried  the 
other  day  at  Liverpool,  where  so  large  a  sum  as  7000/«  was 
given  in  a  case  under  Lord  Campbell's  Act,  the  sole 
element  of  damages  was  the  loss  of  profits  of  the  deceased 
in  his  profession  of  a  surgeon,  and  no  objection  was  made 
on  this  ground,  and  I  have  no  doubt  whatever  that  if  the 
Judge  had  told  the  jury '  to  exclude  it  there  would  have 
been  misdirection. 

In  regard  to  the  present  ease  there  is  no  established  rule 
and  no  decision,  and  the  general  rule  is  to  be  applied. 
This  rule  is  that  the  damage  to  be  compensated  for  ought 
to  be  proximate  to  and  not  remote  from  the  breach  of  con- 
tract or  the  wrong,  and  ought  fairiy  and  reasonably  and 
naturally  to  arise  from  them.  I  do  not  adopt  the  qualifi- 
cations mentioned  by  Mr.  Baron  Alderson  in  the  judgment 
in  Hadley  v.  Baxendak  as  applicable  to  every  case.  They 
may  hav^  been  perfectly  right  there,  but  they  are  not  of 
universal  application.  "  Naturally,"  he  says, "  means  accord- 
ing to  the  usual  course  of  tldngs ;  but  contracts  are  infinite 
in  variety ;  and  suppose,  as  in  this  case,  no  such  claim  for 
damage  has  ever  been  known  to  have  been  made,  no  usual 
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1866.        course  of  things  exists ;  but  the  damages  to  be  recovered 

w"^^^      ^y  ^^®  plaintiff  are  not,  in  my  opinion,  therefore,  to  be 

t^.  nominal,  and,  he  proceeds  to  say,  or  ''  such  as  may  reason- 

Newport  ^  ^ 

Dock  Co.      ably  be  supposed  to  have  been  in  contemplation  of  both 

parties  at  the  time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it.*'  Now  this  may  properly  enongh 
be  taken  into  consideration  in  the  case  of  carriers  and 
their  customers,  but  in  the  bulk  of  broken  contracts  it  has 
no  application  whatever.  Parties  entering  into  contracts 
contemplate  that  they  will  be  performed  and  not  broken, 
and  in  the  infinite  majority  of  instances  the  damages  to 
arise  from  the  breach  never  enter  into  their  contemplation 
at  all.  As  to  Hadley  v.  Baxendak,  I  was  a  party  to  it,  and 
have  no  desire  to  deprecate  it  But  in  B(yd  v«  Fitt  (a) 
the  Court  of  Exchequer  dissented  from  it,  and  approved  of 
the  views  of  the  late  Mr.  Justice  Cramptan  and  Sir  James 
Wilde  as  being  sounder  expositions  of  the  law  as  to  remote- 
ness of  damages  :  Smeed  v.  Foord  (&),  Gee  v.  TTie  Ltmcashire 
and  Yorkshire  Railway  Company  (c).  The  general  rule  is 
therefore  to  be  applied  to  the  present  case,  and  ought,  as  all 
other  general  rules,  to  be  fairly,  candidly  and  impartially 
applied.  It  has  been  said  that  the  damage  sustained  here 
has  been  very  great.  Now  I  am  clearly  of  opinion  that 
this  ought  to  be  no  element  whatever  in  the  application  of 
the  rule,  and  whether  the  damage  be  \0L  or  10,000iL  is 
immaterial. 

The  circumstances  are  these:— In  pursuance  of  the 
defendants'  contract  to  admit  the  ship  into  the  dock  at  a 
certain  time  upon  a  certain  day,  the  ship  was  bronght  to 
the  entrance  to  the  dock.  The  defendants  could  not 
admit  her  in  consequence  of  a  defect  in  a  chain  of  the 
dock-gate,  and    their  contract  is  admitted  to  have  been 

(a)  14  Irifih  C.  L.  R.  43.  56.  (h)  1  E.  &  E.  602. 

(c)  6H.&N.211. 
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broken.     No  blame  attaches  to  them.    It  was  their  mis- 
fortune that  the  chain  had  been  broken.    The  ship  was 
then  left  in  the  river,  which  is  one  emptying  itself  into  the 
Bristol  Channel,  where  the  tide  flows  and  ebbs  to  a  very 
great  height     The  captain  had  to  decide  what  was  to  be 
done  onder  the  circumstances  in  which  he  was  placed. 
Four  courses  have  been  suggested  as  open  to  him,  one  that 
he  should  remain  and  anchor  where  he  was.     Secondly, 
that  he  should  have  gone  up  the  river  towards  the  place 
from  whence  he  came.    Thirdly,  that  he  should  have  gone 
down  to  West  Point,  where  it  was  said  the  ship  would 
Qpon  the  ebb  have  settled  upon  soft  mud ;  and,  fourthly, 
dttt  he  should  have  gone  into  deep  water,  where  the  ship 
would  have  always  been  afloat.    Now  I  think  the  defend- 
ants had   a  right  to  a  bon&  fide  and  reasonably  sound 
judgment  exercised  upon  this  matter.    The  captain  decided 
upon  remaining  where  he  was :  the  tide  was  ebbing  and 
tbe  weather  threatening.     If  either  of  the  other  three 
oouses  had  been  adopted  it  might  have  been  that  the  ship 
would  have  sustained  no  damage,  but  it  might  have  been 
tbat  she  would  have  been  totally  lost ;  but  I  think  that 
tluB  was  a  question  for  the  jury,  and  that  they  have  decided 
it   They   have  found  that  the  captain  did  the  best  he 
could  under  the  circumstances,  and  was  not  guilty  of  any 
negligence*      The   consequence  was  that  when  the  tide 
ebbed  the  ship  took  the  ground  and  sustained  damage;  and 
the  question  which  has  been  argued  before  us  is,  that  the 
damage  is  too  remote  and  so  unconnected  with  the  cause 
of  action  that  it  must,  as  matter  of  law,  be  borne  by  the 
plaintiff,  and  that  the  defendants  cannot  be  responsible 
fcrit. 

I  do  not  concur  in  this  view.  There  has  been  damage. 
It  must  be  borne  by  some  one.  Neither  the  plaintiff  or 
his  captain  are  in  the  slightest  default.     If  the  defendants 
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1866.        I^ftd    performed   their    contract   no  damage   would  hai 
^^^^      occurred.     In  consequence  of  their  default  the  captai 
«•  was  compelled  to  exercise  his  judgment  and  discretioi 

DooK  Co.  and  the  jury  have  found  that  he  did  the  best  he  coali 
and  was  guilty  of  no  negligence,  by  which  I  unde 
stand  that  in  deciding  to  remain  where  he  was  he  e: 
ercised  such  judgment  and  discretion  as  became 
reasonable  and  prudent  man.  His  doing  so  was  no  doul 
the  immediate  cause  of  the  damage,  but  in  my  opinio 
his  remaining  there  was  in  contemplation  of  law  the  san 
as  if  the  ship  had  been  compelled  to  remain  there  by  v 
major.  The  rule  is  that  the  damage  must  be  proximal 
(not  immediate)  and  fairly  and  reasonably  connected  wit 
the  breach  of  contract  or  wrong.  As  to  what  is  so  di 
ferent  much  will  differ,  but  many  instances  could  be  mei 
tioned  in  which  damages  much  more  remote  than  the  preser 
were  held  to  be  the  subject  of  compensation ;  Powell  y 
Salisbury  (a).  There  is  a  case  of  constant  occurrence  i 
Guildhall.  A  barge  is  injured  by  a  collision  in  the  Thames 
she  is  taken  to  the  nearest  convenient  and  fitting  place  o 
the  shore ;  upon  the  ebbing  of  the  tide  she  comes  dow 
upon  a  pile  and  sustains  further  damage.  My  own  beln 
is  that  compensation  for  such  damage  has  been  recovere 
over  and  over  again  without  objection,  and  upon  referenc 
to  some  gentlemen  at  the  bar  whose  experience  upon  th 
subject  is  the  greatest  in  the  profession,  I  have  been  in 
fbrmed  'that  it  has  uniformly  been  so.  Such  damage  ! 
precisely  analogous  to  the  present 

Some  possible  cases  were  mentioned  in  the  aigumen 
and  it  was  asked  whether  the  defendant  would  have  bee 
responsible.  One  was  if  the  ship  had  been  run  down  b 
another  ship  whilst  at  anchor.  I  think  the  liability  in  sue 
case  would  depend  upon  the  circumstances,  and  a  materii 

(a)  2  Y.  &  J.  391. 
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one  would  be  whether  the  running  down  ship  was  in  the 
wrong.  Another  case  put  was  if  the  ship  had  been  upset 
when  she  was  anchored  by  a  hurricane.  That,  I  think, 
would  raise  a  question  for  the  jury  whether  in  all  human 
probability  the  same  misfortune  would  not  have  happened  to 
the  ship  wherever  in  the  river  she  happened  to  have  been. 

In  my  opinion  the  discussion  of  instances  like  these  is 
of  very  little  bearing  or  weight  when  the  facts  of  the  case 
to  be  adjudicated  upon  are  clear  and  undenied.  In 
questions  of  damages  each  case  must  be  determined  upon 
its  own  circumstances.  But  I  think  the  point  is  decided 
by  authority:  Jcmu  v.  Bcyce  (a).  The  plaintiff  was  a 
passenger  by  a  stage  coach ;  a  rein  broke ;  the  coachman 
drove  the  coach  towards  the  side  of  the  road,  and  one  of 
the  wheels  was  stopped  by  a  post.  The  plaintiff  jumped 
off,  and  his  leg  was  broken,  and  he  brought  the  action 
against  the  coach  proprietor  for  damages.  Lord  Ellenr 
horcfugh  said  there  were  two  questions  for  the  jury,  first  as 
to  the  defendant*s  default  (in  regard  to  the  rein),  which  is 
immaterial  to  the  present  case.  The  second  was  whether 
the  defendants'  default  was  conducive  to  the  injury  which 
the  plaintiff  had  sustained,  for  if  it  was  not  so  far  conducive 
as  to  create  such  a  reasonable  degree  of  alarm  and  appre- 
hension in  the  mind  of  the  plaintiff  as  rendered  it  neces- 
sary for  him  to  jump  down  from  the  coach  in  order  to 
avoid  immediate  danger,  the  action  was  not  maintainable. 

AmongpBt  observations  upon  the  peculiar  circumstances 
of  that  case  he  said  that  it  was  for  the  consideration  of  the 
jury  whether  the  plaintiff's  act  was  such  as  a  reasonable 
and  prudent  mind  would  have  adopted;  and  he  added, 
**  If  I  place  a  man  in  such  a  situation  that  he  must  adopt 
a  perilous  alternative  I  am  responsible  for  the  conse- 
quences."   I  think  the   present  case  is  analogous.     The 

(a)  1  Stark.  N.  P.  C.  493. 
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1866.        defendants  did  not  perform  their  contract  to  admit  the  ship 
into  the  dock.     They  thereby  imposed  upon  the  captun 
9.  four  perilous  alternatives :    he  adopted   one.     The  jury 

Do€K  Co.  found  that  he  did  the  best  he  could,  and  was  guilty  of  no 
negligence;  and  damage  ensued  to  the  ship.  In  my 
'  opinion  the  defendants'  default  directly  conduced  to  this 
damage,  and  they  are  responsible  for  it  upon  the  principle 
enunciated  by  Lord  Ellenborough  in  Jojms  v.  Boyce,  which 
is  equally  good  law  and  good  sense. 

For  these  reasons  I  think  the  damage  is  not  too  remote ; 
that  the  learned  Judge  submitted  the  right  question  to  the 
jury,  and  I  concur  with  him  that  the  verdict  is  unobjection- 
able, and  that  therefore  the  rule  should  be  discharged. 

Pollock,  C.  B. — The  judgment  which  I  am  about  to 
deliver  is  that  of  my  brothers  Channell^  Pi^ott  and  myself. 

This  case  comes  before  us  on  a  point  reserved  at  the 
trial,  viz.,  ^* whether  the  damages  were  too  remote;^  and  to 
assist  our  judgment  we  have  first,  the  notes  of  the  learned 
Judge  taken  at  the  trial ;  secondly,  the  answer  of  the  jury, 
^^  that  the  pilot  and  the  captain  did  the  best  they  could 
under  the  circumstances,  and  were  neither  of  them  guilty 
of  any  negligence;"  and  we  have  the  fact  that  the  jury 
(who  were  locked  up  till  a  late  hour)  could  not  agree  on 
the  question,  *^  whether  there  was  in  fact  any  place  of  safety 
to  which  the  vessel  might  have  been  taken  ;"  and  the  ques- 
tions for  our  decision  seem  to  be :  first,  ought  the  ver- 
dict to  stand — not  a  verdict  found  by  the  jury,  but  entered 
for  the  plaintiff  by  the  learned  Judge  on  the  jury  answer- 
ing one  question,  and  being  unable  to  agree  upon  another 
question,  which  we  think  the  more  important  and  decisive 
of  the  two?:  or  secondly,  ought  we  to  enter  the  verdict  for 
the  defendants? :  or  thirdly,  ought  we  to  direct  a  new  trial? 

In  deciding  these  questions,  it  is  necessary  to  ascertain 
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the  fiicts  of  the  case  as  found  by  the  jury^  for  with  evidence 
ao  contradictory  and  repugnant  we  cannot  find  any  verdict 
omselves, — it  is  not  our  province.   If  the  facts  can  be  ascer- 
tained then,  what  is  the  law  applicable  to  them?    We 
apprehend,  when  the  facts  are  hnown^  it  is  the  province  of 
the  Court  to  say  for  what  matters  damages  are  to  be  given; 
but  the   amount  of  damages  is  a  question  for  the  jury, 
quite  as  much  as  the  credit  due  to  the  witnesses.    When  the 
result  of  the  evidence  is  uncertain,  it  is  for  the  jury  to  find 
the  facts,  and  therefore  they  will  often  have  to  find  whether 
the  &cts  fall  within  the  rule  of  law  to  be  laid  down  on  the 
sobject.    The  case  of  Hadiey  v.  Baxendale  (a)  was  cited  at 
the  trial,  and  much  commented  on  during  the  argument. 
That  case  was  very  mdch  considered ;  the  argument  took 
place  several  weeks  before  the  judgment  was  given,  and  I 
Imow  that  great  pains  were  bestowed  upon  it.     Jiord 
Wenskydak^  the  late  Baron   Alderson^  and   my  brother 
Martin  were  parties  to  it,  and  it  is  due  to  Lord  Wensleydale 
and  the  late  Baron  Alderson  to  say,  that  a  more  extensive 
md  accurate  knowledge  of  decisions  in  our  law  books,  and 
i  more  acute  power  of  analysing  and  discussing  them,  and, 
as  &r  as  my  brother  Martin  b  concerned,  a  larger  acquain- 
tance with  the  exigencies  of  commerce  and  the  business  of  life, 
iie?er  combined  to  assist  at  the  formation  of  any  decision ; 
and  certainly  it  does  not  lessen  the  authority  of  that  case 
that  Lord  Campbell  in  Smeed  v.  Foord(b)  said,  that  it 
merely  aflBrmed  what  was  to  be  found  in  Pothier,  in  Chan- 
cellor Kent's  Commentaries,  2nd  vol.,  p.  665  (and  in  all 
the  other  authorities  in  the  French  Code),  and  it  may  be 
added,  that  Mr.  Justice  Crompton  (against  whose  summing 
op  it  was  directed  in  that  same  case)  said  he  agreed  with  it 
as  fiff  as  it  went — which  we  consider  to  be  agreeing  with  it 
altogether.    That  decision  was  not  presented  as  any  new 
(a)  9  Excfa.  341.  (&)  1  E.  &  E.  602. 
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discovery  in  jurisprudence,  but  we  think  it  put  in  a  clearer 
and  more  distinct  light  a  principle  which  had  been  pre- 
V.  viouslj  recognised  in  prior  cases,  and  the  want  of  which  in 

Dx>cK  Co.  the  English  law  had  been  pointed  out.  The  authorities  are 
all  collected  in  a  note  to  Vicars  v.  WilcockSf  in  the  2nd 
vol.  of  Smith's  Leading  Cases,  4th  edition,  by  Mr.  Justice 
WiUes  and  Mr.  Justice  Keatinff.  It  is  quite  true,  as  re- 
marked by  Sir  James  ffUde,  that  the  case  is  not  ap- 
plicable to,  and  does  not  decide  every  case  —  no  rukf 
no  formula  could  do  that — cases  of  damage  differ  as 
much  as  the  leaves  of  a  tree  differ  from  each  other^ 
or  rather  the  leaves  of  different  trees — no  two  are  ex- 
actly alike,  and  one  description  cannot  be  applicable 
to  all.  No  precise,  positive  rule  can  embrace  all  cases,  and 
notwithstanding  any  rule  of  law  that  may  be  laid  down,  it 
must  be  admitted  after  all  that  the  question  of  the  amount 
of  damages  is  one  for  the  jury,  and  the  jury  only ;  and 
provided  the  law  on  the  subject  be  properly  laid  down  by 
the  presiding  Judge,  and  then  the  amount  of  damages  be 
left  at  large  to  the  jury,  we  apprehend  a  Court  would  not 
interfere  with  their  verdict,  because  the  jury  had  apparently 
come  to  some  compromise  among  themselves  and  had  not 
strictly  observed  the  supposed  rule  of  law.  We  think  that 
the  decision  of  twelve  jurymen  instructed  from  the  bench 
in  the  rules  of  law,  but  exercbing  their  own  judgment  on  a 
subject  connected  with  the  business  of  life  with  which  they 
are  familiar,  would  practically  lead  to  a  result  often  more 
just  and  equitable  than  any  mere  rule  of  law  could  arrive 
at;  and  that  there  may  be  no  mistake  as  to  our  meaning, 
we  may  add  that  should  this  case  go  to  a  second  triaU 
some  of  the  jury  might  think  the  plaintiff  entitled  to 
recover  the  whole  damage,  others  might  think  it  the  height 
of  imprudence  on  the  part  of  the  master  to  attempt  to 
remove  a  vessel  from  a  dry  dock  to  a  wet  dock  about  the 
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dme  when  the  wind  was  blowing  a  hurricane,  which  from       1866. 
his  evidence  seems  to  have  been  the  case,  and  from  which      ^^^^ 
charge  of  imprudence  the  verdict  of  the  jury  has  not  «> 

relieved  him.     The  result  might  be  a  compromise  which     Doox  Ck>. 
we  are  confident  the  Court  would  not,  and  which  we 
think  they  ought  not  to  disturb. 

We  think  we  are  not  able  to  determine  from  the  mate* 
rials  before  us,  whether  or  no  the  loss  was  occasioned 
by  circumstances  which,  according  to  the  case  of  Had» 
ley  V.  Baxendale  and  the  other  authorities  would  make 
the  Dock  Company  liable  for  the  damage  the  ship  sus* 
tuned«  If  the  state  of  the  weather  was  the  efficient 
cause    of   the    loss    we   think    the    defendants    are  not 

• 

Uable.      Now    as    to   the   state   of  the    wind    the    evi- 
dence of   the  mate  is — **fwi  much  wind — blowing  pretty 
'^ffy  afresh  breezed*    The  evidence  of  the  captain  was, 
"It  was  only  a  Jew  hours  before  a  perfect  hurricane.^' 
James  Dunster,  the  master  rigger,  says,  **  It  was  blowing 
so  hard  it  would  not  have  been  safe  to  take  her  into  deep 
MHUerJ*    If  the  weather  was  such  that  on  being  excluded 
from  the  dock  she  had  no  alternative  but  to  perish  on 
account  of  the  gale  or  hurricane,  which  seems  to  me  to 
have  been   the  opinion  of  the  master,   then   it  may  be 
doubted  whether  she  ought  to  have  been  taken  to  the  dock- 
gates  at  all  in  such  a  state  of  the  weather,  and  the  opinion 
of  the  jury  by  a  verdict  should  have  been  obtained  on  these 
Wid  other  circumstances,  and  the  verdict  ought  to  have 
been  found  by  them  on  a  larger  issue  than  whether  the 
master  and  the  pilot  did  their  best  after  they  found  the 
tfessel    could  not    be    received    into    the    dock,    which     I 
take  to  be   the  only   finding  of  the  jury.    It  is   clear 
that  the  pilot  thought  the  master  was  obstinate  and  deter- 
mined to  do  nothing  to  save  the  ship.     We  cannot  find 
the  defendants  liable   to  this  damage,  because  the  jury 
were  dispoeed  to  relieve  the  captain  and  the  pilot  from  the 
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1866.       odium  of  a  charge  of  negligence ;  the  verdict  of  the  jury 

^^"*-^      ought  to  have  gone  more  into  the  merits  in  order  to  fix 
IY1L8OK 

V*  the  defendants  with  these  damages;  what  the  jury  did  not 

DooK  Go.  find  and  could  not  agree  upon  was  quite  as  important  as 
what  they  did  find,  and  the  result  of  their  verdict  seems  to 
be — ^^  fVe  cannot  agree  as  to  the  UabiUty  of  ihe  defendants 
but  we  desire  to  throw  no  blame  on  the  captain  or  the 
pilot.'' 

We  are  therefore  of  opinion  that  the  juiy  have  not 
found  enough  in  point  of  fact  to  enable  us  to  decide  that 
the  verdict  entered  for  the  plaintiflT  is  what  would  have 
been  their  verdict,  or  (referring  to  the  evidence  actually 
given)  ought  to  have  been,  if  the  entire  case  had  been  left 
to  them  to  find  a  verdict  for  the  plaintiff  or  the  defendant 
Looking  at  the  evidence  and  the  finding  of  the  jury,  we 
cannot  come  to  any  conclusion  that  would  make  the  de- 
fendants responsible  for  the  damage  done  to  the  vessel. 
If  there  was  any  place  of  safety  to  which  the  vessel  might 
have  been  taken  and  could  have  been  taken  (which  we 
think  is  included  in  the  learned  Judge^s  question),  we 
think  the  plaintifis  are  not  entitled  to  recover.  The  jury 
could  not  agree  on  an  answer  to  this  question.  If  they 
had  found  this  question  in  the  aflSrmative,  we  think  the 
plaintiff  was  clearly  not  entitled  to  recover,  and  we  presume 
the  Judge  would  have  directed  a  verdict  for  the  defendants, 
but  after  many  hours  they  could  not  agree.  It  is  plain 
that  some  of  the  jury  were  of  opinion  in  the  affirmative. 
It  is  true  that  they  found  that  neither  the  captain  nor  the 
pilot  were  guilty  of  negligence,  but  we  think  it  very  uncer- 
tain what  they  meant  by  that  finding;  they  certainly  did 
not  mean  by  that  finding  inferentially  to  decide  the  other 
question,  or  they  would  have  found  it  and  not  ultimately 
disagreed  about  it.  If  there  was  a  safe  place  to  which 
the  vessel  might  and  ought  to  Iiave  been  taken,  a  verdict 
for  the  plaintiff  would  be  a  great  act  of  injustice,  and  we 
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are  invited  to  find  this  far  the  jury  by  a  process  of  reason*  ^      1860. 

ing,  when   the  jury  toauld  not,  apparently  could  not,  and       ^T^*"^^ 

certainly  did  not  find  it  for  themselves.  «• 

,  Newport 

As  to  entering  a  venlict  for  the  defendant^  there  is  a  Dock  Co. 
rimilar  difficulty  (though  perhaps  not  so  great,  because  if 
the  plaintiff  does  not  establish  his  case  the  defendant  is 
entitled  to  a  verdict),  but  we  think  we  cannot  be  certain 
what  would  have  been  the  verdict  of  the  jury  if  they  had 
gone  into  and  had  decided  upon  the  whole  case  for  them- 
selves.    We  think,  therefore,  there  ought  to  be  a  new  triaL 

Rule  for  a  new  trial. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 

Oaklet  v.  Monck.  Feb.  7. 

IjRROR  on  the  judgment  of  the  Court  of  Exchequer  where  a 

in  making  absolute  a  rule  to  enter  the  verdict  for  the  de-  th^^exptration 

fendant,  pursuant  to  leave   reserved  at   the  trial      The  ^mibs  ^^ 

pleadings  and  facts  fully  appear  in  the  report  of  the  case  ^^^^^8^*^^^^ 

in  the  Court  below,  3  H.  &  C.  706.  it «  »  ques- 

tion for  the 
jury  upon 

(fMaUey  (with  whom  was  Merewether  (a),  now  argued  Jis^ten'^iS!^ 

continues. 
A  tenant  for  life  granted  a  lease  containing  a  covenant  that  he  would,  at  the  expiration  of 
we  term,  pay^  and  allow  the  lessee,  a  nurseryman,  for  all  fruit  trees  and  shrubs  then  on  the 
Pp^i&iMs,  which  had  been  planted  by  him.  At  the  expiration  of  the  lease,  the  lessee  con- 
^"^  in  possession  and  paid  rent,  and  upon  the  death  of  the  tenant  for  life  he  paid  the 
^e  rent  to  the  remainderman,  who  was  not  aware  of  the  coyenant  in  the  lease. — Udd,  in 
««  Exchequer  Chamber  (aflteiing  the  judgment  of  the  Court  below),  that  there  was  no 
^■^nee  for  the  jury  that  the  tenancy  continued  upon  the  terms  of  the  lease  so  as  to  bind 
we  lemainderman  by  the  covenant. 

(a)  Before  WilUt,  J.,  Blachbum,  J.,  Keating,  J.,  MeUor,  J.,  ATon- 
'^?>e  SmUkt  J.,  and  Lush^  J. 
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1866.       ^^^  ^b®  plaintiff. — The  argument  was  in  substance  the  sain 
as  the  Court  below,  and  the  same  authorities  were  cited* 


OXKLIT 

9. 
ICOMOK. 


Keane  {Douglas  Browne  with  him)  appeared  for  th 
defendant,  but  was  not  called  upon  to  argue. 

WiLLESy  J. — We  are  all  of  opinion  that  the  judgment  c 
the  Court  below  ought  to  be  aflSrmed.  It  is  impossible  t 
read  the  case  without  feeling  that  some  hardship  may  b 
sustained,  inasmuch  as  property  which  the  intestate  migh 
have  removed,  under  the  ordinary  rule  respecting  fixtures 
if  he  had  taken  the  proper  course  at  the  proper  time,  ma; 
be  lost  to  his  estate.  If,  however,  any  equity  arises  out  o 
the  transaction,  that  will  be  a  subject  for  the  consideratioi 
of  the  defendant.  Whether  any  allowance  ought  to  h 
made  to  the  plaintiff,  in  respect  of  the  fruit  trees,  is  i 
matter  of  good  conscience,  and  cannot  affect  the  legs 
question  which  he  has  raised  by  insisting  that  under  th( 
terms  of  the  original  lease  the  defendant  is  bound  to  tab 
the  trees  and  pay  for  them  at  a  valuation. 

The  question  for  our  consideration  is  whether  the  de 
fendant  has  so  conducted  herself,  and  to  be  under  ai 
obligation  to  fulfil  terms  corresponding  with  those  of  th( 
covenant  in  the  lease.  The  covenant  is  to  this  effect,— 
that  all  fruit  trees  brought  by  the  lessee  upon  the  land  an< 
remaining  there  at  the  expiration  of  the  lease  shall  be  takei 
by  the  lessor  and  paid  for  upon  a  valuation.  The  lesso 
was  tenant  for  life,  and  the  lease  having  expired  th< 
lessee  did  not  insist  upon  the  performance  of  the  covenant 
but  continued  to  occupy  the  land  at  the  same  rent  ant 
upon  terms  corresponding  with  all  the  covenants  in  th< 
lease  not  inconsistent  with  a  tenancy  from  year  to  year 
Probably,  though  it  is  not  necessary  to  give  an  opinion  or 
that  point,  if  the  landlord  had  determined  the  tenancy  bj 
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•  notice  to  quit,  the  tenant  would  have  been  entitled  to        1866. 
call  npon  him  to  pay  for  the  fruit  trees.     The  landlord 
died,  and  then  the  tenant  had  a  right  to  call  upon  his 
personal  representative  to  take  the   trees  at  a  valuation 
(assuming  the  covenant  not  inconsistent  with  a  tenancy 
from  year  to  year) ;  or  he  might  have  exercised  the  ordi- 
nary right  of  a  tenant  to  remove  at  the  expiration  of  his 
term  all  property  in  the  nature  of  tenant's  fixtures.     But, 
instead  of  taking  either  of  those  courses,  the  tenant  pre- 
ferred remaining  in   possession  and  paying  rent   to    the 
defendant,  which  he  did  until  his  death.     There  is  nothing 
in  the  case  to  prove  that  the  defendant  took  upon  herself 
the  burthen  of  the  covenant  in  the  lease,  or  any  similar 
contract     The  first  tenancy  from  year  to  year  was  deter- 
tnined  by  the  death  of  the  original  landlord,  and  a  new 
tenancy  from  year  to  year  was  created ;    for  though  it 
would  be  popularly  called  a  continuing  tenancy,  it  was  in 
point  of  law  a  new  demise.     There  is  nothing  to  shew 
that  it  was  part  of  the  terms  of  that  tenancy   that  the 
defendant  should  pay   for  the   fruit   trees.      The  impro- 
bability that   a   tenant   for   life   should   enter  into   such 
t  contract  is  pointed  out  by   my   brother   Bramwell   in 
his  judgment  in  the  Court  below.      It  is  expressly  found 
that   nothing  passed   as  to  the   terms  upon  which   the 
occupation  was   to  continue,  and   we  must  assume  that 
there  was  no  knowledge  on   the  part  of  the  defendant 
not  only  of  the  covenants  in  the  lease,  but  of  the  existence 
of  the  lease. 

Then  what  is  the  conclusion  resulting  from  that  state  of 
bets?  The  defendant  agreed  that  the  original  tenant 
should  continue  to  hold  and  pay  rent,  and,  no  particular 
terms  being  mentioned,  we  must  assume  that  it  was  a 
tenancy  from  year  to  year  subject  to  the  usual  terms, 
according  to  the  custom  of  the  country.    It  is  said  that  a 
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1866.  special  provision  must  be  superadded  because  it  was  a  .terra 
of  the  previous  tenancy,  though  in  point  of  law  there  was 
no  continuance  of  that  tenancy  but  a  new  one.  Then  was 
there  evidence  of  an  assent  by  the  defendant  to  the  terms 
contained  in  the  lease,  for  without  an  assent  there  could  be 
no  contract  ?  There  was  in  fact  no  evidence,  and  all  that 
can  be  assumed  is  the  contract  which  is  usual  in  the  place 
where  the  premises  lie,  not  any  special  term  contained  in  a 
lease,  of  which  the  defendant  was  not  bound  to  know.  I 
do  not  rely  on  the  improbability  of  a  tenant  for  life 
assenting  to  such  a  condition,  but  it  is  satisfactory  that  in 
deciding  in  accordance  with  common  sense  we  are  deciding 
in  accordance  with  the  law. 

Certain  difficulties  have  been  suggested  by  Mr.  O'Malley, 
the  chief  of  which  was  that  unless  this  special  term  is 
imported  into  the  contract,  and  the  landlord  is  bound  by  it 
without  his  assent,  he  would  be  subject  to  one  set  of  terms 
and  the  tenant  would  hold  on  another,  which  would  be  a 
solecism.  In  answer,  a  case  might  be  put  which  would 
present  as  great  a  solecism  of  a  different  description.  As- 
sume that  the  original  lessor  had  survived  the  late  tenant, 
and  that  the  plaintiff,  his  personal  representative,  had  con- 
tinued to  hold  (the  lease  having  expired  and  been  given 
up,  or  for  some  other  cause  not  having  come  to  his  know- 
ledge) :  assume  further  that  the  lessor  had  died  during  the 
tenancy  of  the  present  plaintiff;  in  such  case  neither  the 
tenant  nor  the  landlord  would  be  aware  of  the  terms  of  the 
lease ;  and  if  we  put  one  solecism  against  the  other,  it 
would  be  a  greater  absurdity  to  conclude  that  one  party 
should  be  bound  by,  and  the  other  take  advantage  of,  a 
contract  of  which  they  were  both  ignorant,  than  to  hold 
that  the  contract  was  void  for  want  of  mutuality.  But  in 
truth  there  is  no  difficulty,  for  in  every  case  it  is  a  question 
of  fact.     A   tenant  stipulates,  as  he  supposes,  with  the 
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agent  of  his  landlord,  that  the  landlord  shall  repair  a  parti- 
cular fence.  After  the  tenant  has  paid  rent  for  several 
years  he  calls  upon  the  landlord  to  repair  the  fence ;  upon 
which  the  agent  insists  that  there  was  no  such  stipulation ; 
and  the  jury  find  that  there  was  a  mistake  as  to  the  terms 
of  the  agreement.  But  the  mistake  has  not  the  effect  of 
rendering  the  contract  void,  for  the  principal  object  of  it 
being  the  letting  of  the  land,  a  tenancy  is  created  and  the 
landlord  may  recover  rent  A  case  (a)  occurred  a  short 
time  ago,  where  an  indenture  of  lease  was  cancelled  by 
the  mutual  consent  of  both  parties,  and  it  was  neverthe- 
lesB  held  that  the  tenure  and  rent  remained. 

Blackburn,  J. — ^I  am  also  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed.     It  appears  from 
the  case  that  the   plaintiff  is  the  representative   of  the 
tenant  who  was  in  the  occupation  of  the  land,  and  paying 
rent  at  the  time  the  defendant  became  tenant  for  life.   The 
defendant  knowing  that  11  /.  a  year  had  been  paid  for  the 
premises,  continued  to  receive  the  same  rent    By  the  pay- 
ment and  acceptance  of  rent  a  tenancy  from  year  to  year 
was  created  upon  the  ordinary  terms ;  unless  there  is  evi- 
dence that  the  parties  agreed  to  any  other  terms,  and  then  ' 
those  terms   must  be  superadded.     If  both  parties  had 
known  that  the  terms  upon  which  the  premises  were  pre- 
^OQsly  held  were  certain   special   terms,  that  would   be 
reasonable  evidence  from  which  a  jury  might  draw  the 
inference  that  they  agreed  that  the  premises  should  be  held 
<Hi  those  special  terms.     But  it  is  impossible  to  incorporate 
^oae  terms  into  the  agreement  unless  they  were  known, 
^re  the  continuing  to  hold  after  the  expiration  of  a  lease 

• 
(a)  Lord  Ward  v.  Lundey,  5  H.  &  N.«7. 

▼OL.  Vf. — H.  &  a  8  EXCH. 
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1866.  18  evidence  of  a  tenancy  from  rear  to  year,  it  does  not 
follow  that  all  the  terms  of  the  lease  are  incorporated^  but 
only  those  which  are  applicable  to  such  a  tenancy.  Of 
course,  there  may  be  a  case  in  which  a  new  landlord  may 
say  to  his  tenant,  **  I  know  that  you  have  been  holding 
upon  such  and  such  terms,  and  I  agree  that  you  shall  con- 
tinue to  hold  upon  those  terms.''  But  if  there  is  no  such 
agreement,  the  mere  receipt  of  rent  is  no  evidence  of  an 
agreement  to  hold  upon  special  terms,  unless  they  are 
known  to  each  party. 

Applying  those  principles  to  the  present  case,  k  appears 
that  there  had  been  a  lease  which  contained  a  covenant  that 
the  lessor  should  at  the  expiration  of  the  lease  take  all  fruit 
trees  and  shrubs  planted  by  the  lessee  at  a  valuation.  I  do 
not  construe  that  covenant  as  Mr.  (yMdUey  has  done.  A 
nurseryman  has  a  right  to  remove  shinibs,  but  not  to  destroy 
trees;  and  I  do  not  understand  that  the  lessee  deprived 
himself  of  hb  right  to  remove  his  stock-in-trade.  The  lease 
expired  at  Michaelmas,  1847,  and  the  lessor,  who  was 
tenant  for  life,  allowed  the  lessee  to  continue  in  possession 
upon  the  same  terms  as  before.  That  might  have  led  a 
jury  to  draw  the  conclusion  that  all  the  terms  of  the  lease 
were  incorporated  with  the  yearly  tenancy.  But  the  lessor 
died  in  April,  1856,  and  the  defendant,  who  became  tenant 
for  life  of  the  premises,  was  utterly  ignorant  of  the  terms  of 
the  lease,  and,  as  pointed  out  in  the  Court  below,  it  is  veiy 
improbable  that  she  would  have  agreed  to  such  a  condition 
as  this  if  she  had  known  of  it.  How,  therefore,  can  it  be 
supposed  that  she  agreed  to  terms  of  which  she  knew 
nothing  ? 

Keatiko,  J. — I  am  also  of  opinion  that  the  judgment  of 
the  (yourt  below  ought  to  be  affirmed,  on  the  simple  ground 
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tbat  the  case  finds  as  a  fact  that  the  defendant  was  ignorant       1866. 

of  tbe  terms  of  the  lease.  ^^T^^^^ 

«• 

HOHOK. 

Mellob,  J.,  Montague  Smith,  J.,  and  Lush,  J.,  con- 
curred. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Carb  v.  Lambbrt,  Woodhall  and  Others.  F^b.  8. 

J  HIS  was  an  appeal  against  the  decision  of  the  Court  of  Held,  in  the 

Exchequer 

Exchequer  in  making  absolute  a  rule  to  enter  the  verdict  Chamber 
for  the  defendants,  pursuant  to  leave  reserved  at  the  trial,  judgment  of 
The  pleadings  sufficiently  appear  in  the  report  of  the  case  Exchequer), 
io  the  Court  below :  4  H.  &  C.  499.  ^f^J^JTo^i" 

The  case  on  appeal  stated  the  facts  as  follows:— It  was  ^^^g^^t 
proved  at  the  trial  that  at  the  time  of  the  alleged  trespasses  and  couchant 
the  defendant  John  Woodhall  was  possessed  of  a  toftstead,  appurtenant 
consisting  of  a  cottage  and  stable  with  a  garden  and  orchard  expression 
of  the  extent  of  about  two  acres.     Evidence  was  given  that  couchant" 
about  fifty  years  before  the  commencement  of  the  action  ^numbw^of 
this  had  been  planted  with  fruit  trees,  but  before  that  time  J^^^^^^^t* 
it  was  swarth.  and  had  been  depastured  with  cattle.     No  maintain  by 

*  Its  produce 

direct  evidence  was  given  as  to  the  number  of  cattle  which  beyond  the 

amount  of 

it  had  then  supported  or  was  capable  of  supporting,  and  food  obtained 

by  them  from 
the  common, 

•nd  that  it  is  not  necessaiy  that  they  should  be  actually  fed,  either  wholly  or  in  part,  from 

the  prodncA  of  the  land. 

s  2 
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1866.       no  point  was  raised  at  the  trial  on  either  side  as  to  the 
necessity  of  proof  on  this  subject. 

After  a  great  deal  of  evidence  had  been  given,  the  learned 
Judge  suggested  that  on  the  evidence  the  fact  seemed  clear 
that  the  owners  of  the  toftstead  had  as  of  right  turned  the 
cattle  housed  on  the  toftstead,  but  not  deriving  their  sus- 
tenance therefrom,  on  the  locus  in  quo  for  more  than  thirty 
years,  and  that  the  only  question  was  one  of  law,  viz.,  whe- 
ther such  a  right  of  common  was  legal,  or,  in  other  words,  . 
if  such  cattle  were  ^'  levant  and  couchant**  Both  sides 
assented  to  this  suggestion,  and  no  other  question  was 
required  to  be  or  was  in  fact  left  to  the  jury  ;  and  thereupon 
the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff,  reserving  leave  to  the  defendants  to  move  to  enter 
the  verdict  for  them. 

Hai/eSf  Serjt.  {Kemplay  with  him),  argued  for  the  plain- 
tiff  (a). — The  peculiarity  of  the  case  is  that  for  more  than 
thirty  years  the  defendants*  cattle  have  not  been  **  levant 
and  couchant*'  upon  the  toftstead  in  respect  of  which  the 
right  to  depasture  the  plaintiff's  land  is  claimed.  The 
judgment  of  the  Court  below  proceeds  on  the  ground  that 
the  expression  ^Mevant  and  couchant"  means,  first,  the 
potentiality  of  the  dominant  tenement  to  support  cattle, 
and,  secondly,  the  measure  of  the  number  which  it  would 
suffice  to  feed  if  cultivated  for  that  purpose.  But  there  is 
no  authority  that  a  right  of  common  of  pasture  exists  for 
cattle  which  are  not  fed  either  wholly  or  in  part  upon  the 
land  in  respect  of  which  the  right  is  claimed.  No  doubt 
the  term  *^  levant  and  couchant''  is  a  loose  expression.  It 
is  used  in  the  sense  pointed  out  by  Bailey,  J.,  in  Cheesman 
V.    Hardham  {b\   and   also  in   the  sense  pointed  out  by 

(a)  Feb.  7.  Before  WtUes^  J.,      J.,  Smith,  J^  and  Lush,  J. 
Blackburn,  J.,  Keating,  J.,  Mellor,  (b)  1  B.  &  Aid.  706.  71 1. 
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the  Court  below  in  their  judgment.  The  right  is  for  com- 
mon appendant*  not  apportenant,  and  common  appendant 
can  only  be  claimed  in  respect  of  arable  land :  Tyrrmg^ 
halt  Caae  (a\  Com.  Dig.  tit  «  Common"  (B.).  There- 
fare  the  term  **  levant  and  oouchant"  means  such  a  number 
of  cattle  as  actually  till  and  manure  the  land :  Whitehck 
V.  HutehiMsan  (ft),  Bamett  v.  Reeve  (c).  The  plea  would 
be  bad  unless  it  averred  that  the  cattle  were  actually  levant 
and  couchant  upon  the  toftstead :  3  Chit  Plead.,  p.  275, 
7th  ed.  The  reason  why  such  an  averment  is  necessary  is 
that  levancy  and  couchancy  is  the  measure  of  the  number 
which  the  land  supports:  1  Wms.  Saund.,  p.  346  c,  note  (2) ; 
and  as  that  b  uncertain  it  is  called  common  without  num- 
ber :  1  Wms.  Saund.,  p.  28  rf,  note  (4).  In  Patrick  v. 
Lamre  {d)  the  defendant  prescribed  for  common  of  pasture 
for  all  beasts  levant  and  couchant  upon  a  certain  house ; 
bot  after  verdict  the  Court  would  intend  that  there  was  a 
curtilage  annexed  to  the  house.  Scholes  v.  Hargreaves  {e) 
only  shews  that  there  must  be  some  land  on  which  the 
cattle  may  be  fed;  if  it  is  built  upon  or  converted  into  a 
reservoir  the  right  would  be  gone.  Rumsey  v.  Rawson  (/) 
is  an  authority  that  at  least  some  part  of  the  land  in  respect 
of  which  the  right  is  claimed  must  be  applied  to  the  sus- 
tenance of  the  cattle. 

Field  (  T.  P.  Thompson  with  him),  for  the  defendants.— 
The  term  **  levant  and  couchant"  is  the  measure  of  the 
Dumber  of  cattle  which  the  land  is  capable  of  supporting  if 
used  for  that  purpose.  If  at  any  time  there  was  land  which 
afforded  sustenance  for  cattle,  the  right  of  common  would 
not  be  lost  or  suspended  by  cattle  not  being  fed  upon  it* 

(a)  4  Bep.  87  b.  (d)  Brownl.  part  2,  101. 

(6)  2  Moo.  &  Bob.  206.  (e)  5  T.  R.  46. 

(c)  Willea,  227.  (/)  1  Vent  18. 
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Tyrringhanfs  Case  (a)  b  an  authority  in  favour  of  the 
defendants.  There  common  appendant  was  claimed  in 
respect  of  arable  land,  part  of  which  had  been  converted 
into  pasture,  and  it  was  held  that  the  common  remained 
appendant ;  and  as  in  common  appurtenant  it  was  neces- 
sary that  there  should  be  a  measure  of  the  number  of  cattle, 
that  measure  was  the  levancy  and  couchancy,  viz.,  so  many 
cattle  as  the  land  miffht  maintain.  That  is  the  definition 
of  **  levant  and  couchant"  in  Cole  v.  Foxman  (&).  ''  Levant 
and  couchant''  has  a  different  meaning  where  a  right  of 
common  of  pasture  is  claimed  and  where  there  is  a  distress 
for  surcharging  a  common.  In  the  latter  case  it  must  be 
proved  that  the  cattle  have  been  actually  fed  upon  the 
common ;  in  the  former  it  is  only  necessary  to  shew  that 
the  land  miffht  maintain  them  :  Cheesman  v.  Hardham  (c\ 
Fulcher  v.  Scales  (d),  Rogers  v.  Benstead  («).  The  dictum 
oF  Parke^  B.,  in  fVhitelock  v.  Hutchinson  (/)  has  reference 
to  common  appendant ;  here  the  right  claimed  is  for  com- 
mon appurtenant.  Suppose,  instead  of  feeding  the  cattle 
on  the  produce  of  the  land,  they  were  fed  on  oil  cake,  and 
the  hay  or  root  crops  sold,  would  the  right  of  common  be 
extinguished?  Or,  suppose  a  house  or  stable  was  built 
upon  a  part  of  the  land,  must  there  be  an  inquiry  bow 
many  cattle  its  diminished  pasture  will  sustain  ?  [Black- 
bum,  J. — Would  an  improvement  of  the  dominant  tene- 
ment give  a  right  to  the  owner  to  put  more  cattle  on  the 
common  P  fFilles^  J. — It  is  well  known  that  at  the  present 
time  a  greater  number  of  cattle  may  be  supported  upon  a 
given  quantity  of  land  than  in  the  time  of  Richard  the 
First.  Suppose  that,  by  improved  cultivation,  the  land  was 
rendered  capable  of  sustaining  double  the  number  of  cattle, 

(a)  4  Rep.  37  b.  (d)  1  Sel.  N.  P.  484, 12tli  ed. 

(6)  Noy.  30.  (e)  Id. 

(c)  1  B.  k  Aid.  706.  (f)  2  Moo.  &  Rob.  206. 
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bat  in  a  few  yean  it  became  exhausted.]  Those  considera- 
tions shew  that  the  true  meaning  of  **  levant  and  couchant" 
is  the  number  of  cattle  which  the  land  is  capable  of  sup-  v. 

porting,  and  not  the  number  which  have  actually  been 
fednpcm  it. 

Hiq^es,  Serjt,  replied. 

Cur,  adv.  vult. 

WiLLBSy  J,f  now  said. — We  are  all  of  opinion  that  the 
judgment  of  the  Court  of  Exchequer  ought  to  be  affirmed. 
The  main  argument  on  the  part  of  the  plaintiff  was^  that 
the  character  of  the  dominant  tenement  had  been  so  altered 
from  its  condition  of  pasture  land  by  having  had  buildings 
placed  upon  a  part  of  it,  and  by  the  rest  being  converted 
into  orchard  and  garden  ground,  that  the  user  for  thirty  • 
years  of  the  common  by  cattle  housed  upon  the  dominant 
tenement,  but  not  deriving  their  support  from  it,  was  no 
evidence  of  a  right  which  could  in  point  of  law  exist. 
That  aignment  would  have  had  considerable  force  if  upon 
the  fiicts  it  could  have  been  established  that  the  character 
of  the  dominant  tenement  was  so  altered  that  it  was  in- 
capable of  producing  fruits  to  support  cattle ;  for  instance, 
if  it  could  have  been  shewn  that  a  town  was  built  upon  it, 
or,  as  suggested  in  the  course  of  the  argument,  if  it  had 
been  converted  into  a  reservoir,  the  question  might  have 
arisen  whether  the  right  of  common  was  not  extinguished 
or  at  least  suspended.  It  is  unnecessary  for  the  decision 
of  the  present  case  to  express  any  opinion  upon  that  point, 
because  it  appears  that  the  toftstead  consisted  of  a  cottage 
and  stable  with  a  garden  and  orchard  of  about  two  acres. 
There  was  therefore  land  which  might  have  been  laid  down 
as  meadow,  or  cultivated  so  as  to  produce  artificial  roots 
for  feeding  cattle.  Consequently,  this  is  not  the  case  of  a 
dominant  tenement  so  changed  in  its  character  that  cattle 
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1860.  could  not  be  fed  off  its  produce.  Then,  even  if  my  brother 
Hayes  had  succeeded  in  satisfying  the  Court  that  the 
expression  *^  levant  and  couchant"  was  not  a  mere  measure 
of  the  capacity  of  the  land  to  keep  a  given  number  of 
cattle  out  of  its  products^  whether  natural  or  artificial, 
but  that  it  had  reference  to  the  capacity  of  the  land  in  its 
actual  state  to  produce  food  for  cattle,  he  has  not  succeeded 
in  shewing  that  the  facts  negative  the  capacity  of  the  land 
for  that  purpose.  The  evidence  is  consistent  with  this  state 
of  things — land  in  a  state  of  cultivation  so  as  to  be  capable 
of  sustaining  cattle,  afterwards  partly  built  upon,  and  the 
rest  turned  into  a  garden  and  orchard,  not,  it  is  true,  with 
a  view  to  sustain  cattle,  but  in  such  a  state  that  it  might  at 
ally  time  be  made  to  produce  fruits  for  that  purpose. 

There  is  no  authority  either  in  the  class  of  cases  relating 
to  the  abandonment  or  the  loss  or  the  suspension  of  such 
rights,  by  the  destruction,  absolute  or  temporary,  of  the 
necessary  measure  of  enjoyment,  which  would  justify  us  in 
holding  that,  under  these  circumstances,  the  right  of  com- 
mon once  created  and  existing  was  destroyed  by  the  subse- 
quent acts  of  the  owner  of  the  toftstead.  User  and  long  enjoy- 
ment ought  to  be  referred  to  a  legal  origin,  if  the  facts  are 
consistent  with  it,  rather  than  be  treated  as  a  series  of 
trespasses,  and  we  ought  to  assume  a  legal  origin,  unless 
the  facts  shew  that  it  could  not  be  attributed  to  the  enjoy- 
ment, or  the  right  has  been  extinguished  or  suspended. 

For  these  reasons  we  think  that  the  enjoyment  is  refer- 
rable  to  a  legal  origin,  and  there  is  nothing  to  shew  that 
the  right  so  created  was  extinguished  or  suspended.  That 
was  the  ground  on  which  the  judgment  of  the  Court  below 
proceeded,  and  I  think  it  must  be  within  the  experience 
of  all  who  have  heard  trials  with  respect  to  rights  of  com- 
mon of  this  description  that  the  judgment  is  in  accordance 
with  the  direction  usually  given  in  such  cases,  viz.,  that 
the  expression  *Mevant  and  couchant''  is  rather  the  measure 
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of  the  capacity  of  the  land  to  maintain  cattle  than  a  con-         1866. 

dition  to  be  complied  with  as  necessary  to  the  right,  by 

the  cattle  actually  lying  down  and  getting  up  on  the  land 

or  being  sustained  by  the  fruits  thereof.     For  these  reasons 

we  think  that  the  judgment  of  the  Court  below  ought  to 

be  aflSrmed. 

Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  tlie  Court  of  Exchequer.) 


Fletcher  v.  Rtlandb  and  Another.  Feb. 


T 


HIS  was  a  proceeding  in  error  on  the  judgment  of  the  A  person  who, 

for  his  own 

Court  of  Exchequer  for  the  defendants  on  a  special  case  purposes, 
stated  by  an  arbitrator  for  the  opinion  of  that  Court.     The  kild^d  col- 
special  case  (so  far  as  material)  is  fully  set  forth  in  the  k^ps^Sior© 
report  of  the  case  in  the  Court  below :  3  H,  &  C.  774.        ^^elj'to  do 

mischief  if  it 
escapes,  must 
keep  it  in  a/  Aw  ptrHf  and,  if  he  docs  not  do  so,  is  prim&  facie  answerable  for  all  the 
damage  which  is  the  natural  consequence  of  its  escape. 

The  defendant  made  a  reservoir  for  water  on  his  land,  and  in  the  selection  of  the  site 
•od  the  planning  and  construction  of  the  reservoir  employed  a  competent  engineer  and 
comx>etent  contractors.  In  excavating  the  bed  of  the  reservoir  five  old  shafts  were 
met  with,  running  vertically  downwards  to  old  coal  workings  under  the  site  of  the 
leserroir,  and  communicating  with  the  plaintiff's  coUiery  by  means  of  other  old  coal 
workings  under  intervening  lands.  These  shafts  were  filled  with  soil  of  the  same 
kind  ae  that  which  immediately  surrounded  them,  and  it  was  not  known  to  or  bus* 
pected  by  the  defendants,  or  the  persons  employed  by  them  in  planning  or  constructing  the 
leseiToir,  that  they  were  shafts  which  had  been  made  for  the  purpose  of  getting  cool  under 
the  land  beneath  the  reservoir,  or  that  they  led  down  to  coal  workings  under  its  site. 
When  the  reservoir  was  completed,  and  partially  filled  with  water,  one  of  these  shafts 
bazBt  downwards,  in  consequence  of  which  the  water  flowed  into  the  old  workings  under- 
neath the  reservoir,  and  by  means  of  the  underground  commimications  into  the  plaintiff's 
eolHery,  and  flooded  it.  There  was  no  personal  negligence  or  default  on  the  part  of  the 
defendants,  but  reasonable  and  proper  care  and  skill  were  not  exercised  by  the  persons 
employed,  with  reference  to  the  shafts,  to  provide  for  the  sufficiency  of  the  reservoir  to  bear 
the  pressure  of  water  which,  when  filled,  it  would  have  to  bear. 

Hdd^  in  the  Exchequer  Chamber  (reversing  the  judgment  of  the  majority  of  the  Court  of 
Exchequer),  that  under  these  circumstances  Uie  defendants  wero  responsible  for  tho  damage 
done  to  the  plaintiff  by  the  water  from  the  reservoir  flooding  his  colliery 
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IS66.  Manisty  (  C.  Russell  with  him)  argued  for  the  plaintiff  {a). 

^^"^^'^^^      —The  owner  or  occupier  of  land  is  bound  to  use  it  so  as 
Flbtoheb  *^ 

V.  not  to  cause  injury  to  others :  and  if,  by  constructing  an 

artificial  work,  more  especially  for  the  purpose  of  impound* 
ing  a  dangerous  element  like  water,  damage  results,  he  is 
liable  to  make  compensation  for  it.  It  makes  no  difference 
that  the  plaintiff  and  defendants  hold  under  the  same  land- 
lord. The  plaintiff  had  acquired  certain  rights  before  the 
defendants  made  their  reservoir.  [Wit/to,  J. — This  is  like 
the  case  of  a  person  throwing  a  cannon  ball  down  a  hill, 
and  then  saying  that  he  did  not  expect  that  anyone  was 
there.]  Every  person  has  a  right  to  enjoy  his  property 
free  from  any  injurious  consequences  resulting  from  the 
mode  in  which  his  neighbour  uses  his  property.  If  the 
owner  of  land  has  a  right  to  use  a  stream  flowing  through 
it,  and  an  adjoining  landowner  interferes  with  the  natural 
course  of  the  stream,  either  by  confining  it  with  a  dam  or 
causing  it  to  flow  in  such  large  quantities  that  damage 
ensues,  he  is  bound  to  make  compensation :  Backhouse  v. 
Bonomi  {b).  The  plaintiff  does  not  complain  of  the  result 
of  natural  causes,  or  of  injury  to  which  he  has  conduced; 
he  has  only  worked  his  mine  in  the  manner  he  had  a  right 
to  do.  The  true  principles  which  govern  this  case  were 
laid  down  in  Lambert  v^  Bessey  (c).  Suppose  the  reservoir, 
instead  of  being  constructed  by  excavating  the  ground, 
had  been  built  upon  the  surface  and  surrounded  with  walls, 
which  had  burst,  would  not  the  defendants  have  been 
liable  ?  The  wrong  is  the  impounding  water  which  gets 
loose  and  does  injury.  Having  constructed  the  reservoir, 
the  defendants  were  under  a  legal  obligation  to  keep  the 
water  within  it :  Hodgkiruon  v.  Enngr  (d).     There  is  no 

(a)  Feb.  8.    Before  Wittei,  J.,  ^  (b)  9  H.  L.  503. 

Blackjdum,  J.,  Keating,  J.,  MeUor^  (c)  Sir  T.  Rajm.  421. 

J.,  Montagus  SmUh  J.,  and  Lush,  (d)  AB.k  S.  229. 
J. 
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tDthority  against  the  positioD  contended  for.     Smith  ▼.        1866. 
Kanridi  (a)  only  decided  that  if  a  mine-owner  works  to     2^^^^^^^ 
the  extent  of  his  bonndary,  and  an  adjoining  mine-owner^  v, 

on  a  higher  levels  works  in  the  ordinary  course  up  to  his 
boandaryj  the  former  cannot  complain  that  water  flows 
into  his  mine.  Baird  ▼.  fFUUamsan  (b)  establishes  that  the 
owner  of  the  mine  on  the  lower  level  is  not  bound  to 
leceive  water  which  does  not  flow  in  its  natural  course ; 
md  that  if  the  owner  of  the  mine  on  the  higher  level  does 
any  act  by  which  foreign  water  flows  into  his  neighbour's 
mine»  he  is  responsible.  Aldred's  Case  (e)  is  a  dbtinct 
authority  that  a  man  has  no  right  to  use  bis  land  so  as  to 
injure  hb  neighbour.  The  doctrine  laid  down  in  Bagnall 
V.  The  London  and  North  WeUem  Railway  Company  {d) 
applies  to  this  case.  The  principle  which*  governs  it  was 
enunciated  by  Blackburn,  J.,  in  WilKams  v.  Groucott  {e\ 
vix.j  *'  that  when  a  party  alters  things  from  tbeir  normal 
condition  so  as  to  render  them  dangerous  to  already  acquired 
rights,  the  law  casts  on  him  the  obligation  of  fencing  the 
danger,  in  order  that  it  shall  not  be  injurious  to  those  rights." 
The  judgment  of  Oibbs^  C.  J.,  in  Sutton  v.  Clarke  (f)  sup- 
ports  the  view  contended  for.  Chauntler  v.  Robinson  {g) 
is  an  authority  that,  although  the  owner  or  occupier  of  a 
house  is  under  no  obligation  to  keep  it  in  repair,  he  is 
bound  to  keep  it  in  such  a  state  that  his  neighbour  may 
not  be  injured  by  its  fall.  In  Chadwick  v.  TYower  (A)  the 
phintiff  had  no  right  of  support,  so  as  to  impose  on  the 
defendant  the  obligation  either  of  giving  him  notice  of  the 
defendant's  intention  to  pull  down  his  vault,  or  of  using 
care  in  pulling  it  down. 

(a)  7  C.  B.  515.  (e)  4  B.  &  S.  149. 

(*)  15  C.  B.  N.  S.  876.  (/)  6  Taunt.  29. 

(c)  9  Bep.  57  a.  (g)  4  Exch.  163. 

(i)  7H.k  K.  423 ;  in  error,  (h)  6  Bing.  N.  C.  1. 
1  H.  &  C.  544. 
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MelUsk  (  T.  Jones  with  him),  for  the  defendants. — If  all 
the  land  had  remained  in  its  natural  state,  the  reservoir 
V.  could  not  have  caused  any  damage  to  the  plaintiff.     The 

damage  has  been  occasioned  by  secret  acts  done  partly  by 
strangers  and  partly  by  the  plaintiff.  If  the  plaintiff  bad 
not  worked  his  mine  beyond  the  boundary  the  damage 
would  not  have  ensued.  No  doubt,  the  case  is  the  same 
as  if  the  plaintiff  and  defendants  were  respectively  owners 
in  fee  of  the  land  they  occupy.  But  the  only  obligation 
on  the  part  of  the  defendants  was  to  take  due  care  in  using 
their  land  not  to  injure  their  neighbour's;  and  they  could 
not  be  guilty  of  negligence  unless  they  had  knowledge  that 
what  they  were  doing  would  cause  injury.  The  argument 
.  for  the  plaintiff  must  go  to  this  extent,  that  every  owner 
of  real  property  is  liable  for  damage  arising  from  a  lawful 
act  done  upon  his  own  land,  although  he  has  been  guilty 
of  no  negligence,  and  has  no  knowledge,  or  means  of  know- 
ledge, that  what  he  did  would  occasion  any  damage.  No 
such  law  exists  with  respect  to  injury  to  the  person  or 
personal  property.  A  person  who  is  injured  must  prove 
an  act  of  trespass  or  negligence.  So  in  the  case  of  damage 
to  personal  property  the  law  gives  no  remedy  unless  the 
injury  is  wilful  or  caused  by  negligence  or  the  breach  of  some 
duty.  The  same  law  prevails  with  respect  to  real  property, 
and  it  must  be  proved  that  the  injury  arose  from  a  trespass 
or  a  nuisance  or  negligence,  or  the  violation  of  some  right. 
This  case  is  distinguishable  from  those  where  a  right  exists 
-by  reason  of  contiguity  of  property,  as  in  Backhouse  v. 
Bonomi  (a).  Where  there  is  a  right  to  support,  it  makes 
no  difference  whether  it  is  a  natural  or  an  acquired  right ;  if 
the  right  is  violated,  an  action  lies.  Here  the  plaintiff  and 
defendants  have,  as  against  each  other,  no  right  except  that 
which  is  common  to  everyone,  not  to  have  his  person  or 

(a)  9  H.  L.  503. 
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personal  or  real  property  injured.  The  case  is  also  dbtin* 
gisbable  from  those  where  a  person,  in  order  to  get  rid  of  a 
noxious  liquid,  dischai^es  it  into  a  stream,  as  in  Hodgkinson 
V.  Ennor  (a) ;  for  there  the  act  is  wilful,  and  is  done  with 
knowledge  that  the  liquid  must  flow  somewhere  where  it 
would  probably  cause  damage.  Here  the  defendants  were 
ignorant  of  any  circumstances  which  rendered  it  necessary 
for  them  to  take  any  care  as  regards  the  plaintifil  This 
case  does  not  differ  in  principle  from  the  ordinary  action 
for  negligence.  In  Scoit  v.  The  London  and  Saint  Kathe^ 
rmes  Dock  Company  (i),  where  the  plaintiff  was  injured 
by  a  bale  of  cotton  falling  upon  him,  if  there  had  been  no 
negligence  the  action  could  not  have  been  maintained. 
So,  if  a  person  negligently  or  wilfully  causes  water  to 
inundate  his  neighbour's  land,  he  is  liable  for  the  conse- 
quences ;  but  if  he  not  only  intends  to  keep  the  water 
but  uses  the  utmost  care  to  prevent  its  flowing  away,  how 
bas  he  committed  a  wrongful  act  ?  [  WilUs^  J.,  referred  to 
Gregory  v.  Piper  (c).]  There  the  servant  could  not  exe- 
cute the  order  of  his  master  without  committing  a  trespass; 
here  the  act  of  the  defendants  was  lawful.  Lambert  v. 
Bessey  {d)  was  the  case  of  a  trespass.  In  Baird  v.  William^ 
mm  (e)  the  defendant  wilfully  caused  water  to  flow  into  the 
plaintiff's  mine.  Aldred's  Case  {/)  was  the  ordinary  case 
of  a  nuisance.  In  Bagnall  v.  The  London  and  North 
Western  Railway  Company  (g)  the  defendants  violated  a 
duty  imposed  upon  them  by  act  of  parliament  Prior  to 
the  6  Ann.  c.  31,  by  the  custom  of  the  realm  an  action 
on  the  case  might  be  maintained  against  a  person  whose 
house  took  fire  and  thereby  consumed  his  neighbour's  house : 

(a)  4  B.  &  S.  229.  (e)  15  C.  B.  N.  S.  376. 

(i)  8  H.  &  C.  596.  (/)  9  Rep.  57  a. 

(c)  9  B.  &  G.  591.  (g)  7  H.  &  N.  423 ;  in  error, 

(d)  Sir  T.  Rajm.  421.  1  H.  &  C.  544. 


Flbtoheb 

0. 
Btiands. 
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1866.         Tuberml  v.  Stamp  (a\  FiUUer  y.  Phippard  {b\  Com.  Dig. 
jy~^~^      tit  Action  upon  the  Case  for  Negligence  (A.  6).    The 
V*  ftir  inference  is  that,  independently  of  custom^  no  action 

would  lie  without  proof  of  negligence.  If  a  man  is  ndmg 
and  bis  horse  runs  away,  be  is  not  liable  for  damage 
which  ensues.  Where  the  act  causing  damage  is  only  the 
sine  qua  non,  not  the  proximate  cause,  there  is  no  liability 
unless  there  is  negligence.  In  Tenant  v.  Gelding  (c) 
there  was  a  neglect  of  duty  on  the  part  of  the  defendant  in 
not  repairing  the  wall.  The  observation  of  Gibbs,  C.  J.,  in 
Sutton  Y.  Clarke  (if)  is  a  mere  dictum,  and  must  be  taken 
secundum  subjectam  materiam.  Chadtoick  ▼•  Trower  (e) 
shews  that  there  can  be  no  negligence  unless  there  is  know- 
ledge, or  the  means  of  knowledge,  that  peculiar  care  is 
requisite.  Here  there  are  no  circumstances  which  rendered 
it  the  duty  of  the  defendants  to  tabe  peculiar  care,  more 
especially  when  damage  would  not  have  happened  if  the 
land  had  remained  in  its  natural  state.  A  man  is  not  liable 
to  an  action  on  the  case  unless  he  has  committed  a  wrong- 
ful  act,  but  how  can  it  be  a  wrongful  act  not  to  take  care 
against  something  of  which  he  had  no  knowledge  or  means 
of  knowledge  ?  Even  if  the  defendants  had  the  means  of 
knowledge  they  would  not,  under  the  circumstances,  be 
liable  for  the  negligence  of  the  contractors  whom  they 
employed :  Butter  v.  Hunter  (/)• 

Manisty,  in  reply,  argued  that  the  causing  the  water  to 
inundate  the  plaintiff*s  mine  was  a  trespass,  and  that  it 
made  no  difference  whether  it  was  foul  water  or  purs 
water.     [  fVUles^  J.,  referred  to  Cox  v.  Bvrbidge  (y).] 

Cur.  adv.  vulL 

(a)  1  Salk  13.  (d)  6  Taunt  29.  44. 

(ft)  11  Q.  B.  847.  (0  6  Bing.  N.  C.  1. 

(c)  1   Salk.  21.  360;  2   Ld.  (/)  7  H.  &  N.  826. 

Raym.  1089.  (g)  13  C.  B.  N.  S.  430. 
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The  judgment  of  the  Court  was  delivered,  in  the  follow.        1866. 
ing  Easter  Vacation  (May  14),  by 


Blackburn,  J. — This  was  a  special  case  stated  by  an 
aibitrator  under  an  order  of  nisi  prius,  in  which  the  ques- 
tion for  the  Court  is  stated  to  be  whether  the  plaintiff  is 
entitled  to  recover  any,  and,  if  any,  what  damages  from  the 
defendant  by  reason  of  the  matters  thereinbefore  stated. 

In  the  Court  of  Exchequer  the  Chief  Baron  and  ilfiir- 
tin,  R,  were  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover  at  all ;  BramwelU  B.,  being  of  a  different  opinion. 
The  judgment  in  the  Exchequer  was  consequently  given 
for  the  defendant  in  conformity  with  the  opinion  of  the 
majority  of  the  Court. 

The  only  question  aigued  before  us  was,  whether  this 
judgment  was  right,  nothing  being  said  about  the  measure 
of  damages  in  case  the  plaintiff  should  be  held  entitled  to 
recover.  We  have  come  to  the  conclusion  that  the  opinion 
of  Bramwell,  B.,  was  right,  and  that  the  answer  to  the 
question  should  be  that  the  plaintiff  was  entitled  to  recover 
damages  from  the  defendants  by  reason  of  the  matters 
stated  in  the  case,  and  consequently  that  the  judgment 
below  should  be  reversed ;  but  we  cannot  at  present  say  to 
what  damages  the  plaintiff  is  entitled. 

It  appears  from  the  statement  in  the  case  that  the  plain- 
tiff was  damaged  by  his  property  being  flooded  by  water 
which,  without  any  fault  on  his  part,  broke  out  of  a  reser- 
voir constructed  on  the  defendant's  land  by  the  defendant's 
orders,  and  maintained  by  the  defendant 

It  also  appears  from  the  statement  in  the  case  (a)  that  the 
coal  under  the  defendant's  land  had,  at  some  remote  period, 
been  worked  out ;  but  that  this  was  unknown  at  the  time 
^hen  the  defendant  gave  directions  to  erect  the  reservoir, 

(a)  8  H.  &  C.  777. 
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1866.       and  the  water  in  the  reservoir  would  not  have  escaped 
^r^^*^^      from  the  defendant's  land,  and  no  mischief  would  have  been 
V.  done  to  the  plaintiff  but  for  this  latent  defect  in  the  defend- 

ant's subsoil.  And  it  further  appears  (a)  that  the  defendant 
selected  competent  engineers  and  contractors  to  make  hb 
reservoir,  and  himself  personally  continued  in  total  igno- 
ranee  of  what  we  have  called  the  latent  defect  in  the  subsoil, 
but  that  those  persons  employed  by  him  in  the  course  of 
the  work  became  aware  of  the  existence  of  ancient  shafts 
filled  up  with  soil,  though  they  did  not  know  or  suspect 
that  they  were  shafts  communicating  with  old  workings. 

It  is  found  that  the  defendant  personally  was  free  from 
all  blame ;  but  that  in  fact  proper  care  and  skill  was  not 
used  by  the  persons  employed  by  him  to  provide  for  the 
sufficiency  of  the  reservoir  with  reference  to  these  shafts. 
The  consequence  was  that  the  reservoir,  when  filled  with 
water,  burst  into  the  shafts,  the  water  flowed  down  through 
them  into  the  old  workings,  and  thence  into  plaintiff's 
mine,  and  there  did  the  mischief. 

The  plaintiff,  though  free  from  all  blarae  on  his  part, 
must  bear  the  loss,  unless  he  can  establish  that  it  was  the 
consequence  of  some  default  for  which  the  defendant  is 
responsible.  The  question  of  law  therefore  arises :  What 
is  the  obligation  which  the  law  casts  on  a  person  who,  like 
the  defendant,  lawfully  brings  on  his  land  something  which, 
though  harmless  whilst  it  remains  there,  will  naturally  do 
mischief  if  it  escape  out  of  his  land  ?  It  is  agreed  on  all 
hands  that  he  must  take  care  to  keep  in  that  which  he  has 
brought  on  the  land  and  keeps  there  in  order  that  it  may 
not  escape  and  damage  his  neighbour's,  but  the  question 
arises  whether  the  duty  which  the  law  casts  upon  him, 
under  such  circumstances,  is  an  absolute  duty  to  keep  it  in 
at  his  peril,  or  is,  as  the  majority  of  the  Court  of  Ezche- 

(a)  3  H.  &  C.  779. 
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quer  have  thought,  merely  a  duty  to  take  all  reasonable  1866. 

and  prudent  precautions  in  order  to  keep  it  in,  but  no  ^T^^^^ 

more.                                   •  v. 


If  the  first  be  the  law,  the  person  who  has  brought  on  his 
laod  and  kept  there  something  dangerous,  and  failed  to 
keep  it  in,  is  responsible  for  all  the  natural  consequences 
of  its  escape. 

If  the  second  be  the  limit  of  his  duty,  he  would  not  be 
answerable  except  on  proof  of  negligence,  and  consequently 
would  not  be  answerable  for  escape  arising  from  any  latent 
defect  which  ordinary  prudence  and  skill  could  not  detect. 

Sopporing  the  second  to  be  the  correct  view  of  the  law, 
a  forther  question  arises  subsidiary  to  the  first,  viz.,  whe- 
ther the  defendant  is  not  so  far  identified  with  the  con- 
tractors whom  he  employed  as  to  be  responsible  for  the 
consequences  of  their  want  of  care  and  skill  in  making 
the  reservoir  in  fact  insufficient  with  reference  to  the  old 
diafts,  of  the  existence  of  which  they  were  aware,  though 
they  had  not  ascertained  where  the  shafts  went  to. 

We  think  that  the  true  rule  of  law  is,  that  the  person 
who,  for  his  own  purposes,  brings  on  his  land  and  collects 
and  keepa  there  anything  likely  to  do  mischief  if  it  escapes, 
must  keep  it  in  at  his  perils  and  if  he  does  not  do  so,  is  prim& 
fiM^ie  answerable  for  all  the  damage  which  is  the  natural 
consequence  of  its  escape.  He  can  excuse  himself  by 
dicwing  that  the  escape  was  owing  to  the  plaintiflP's  default; 
or  perhapa  that  the  escape  was  the  consequence  of  vis 
major  or  the  act  of  God ;  but  as  nothing  of  this  sort  exists 
here,  it  is  unnecessary  to  inquire  what  excuse  would  be 
sufficient.  The  general  rule  as  above  stated  seems  on  prin- 
ciple just.  The  person  whose  grass  or  corn  is  eaten  down 
by  the  escaping  cattle  of  his  neighbour,  or  whose  mine  is 
flooded  by  the  water  firom  his  neighbour*s  reservoir,  or 
whose  cellar  is  invaded  by  the  filth  of  his  neighbour's  privy, 
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or  whose  habitation  is  made  unhealthy  by  the  fumes  and 
noisome  vapours  of  his  neighbour's  alkali  works,  is  damni- 
fied without  any  fault  of  his  own ;  and  it  seems  but  reason- 
able and  just  that  the  neighbour  who  has  brought  something 
on  his  own  property  (which  was  not  naturally  there),  harm- 
less to  others  so  long  as  it  is  confined  to  his  own  property, 
but  which  he  knows  will  be  mischievous  if  it  gets  on  his 
neighbour's,  should  be  obliged  to  make  good  the  damage 
which  ensues  if  he  does  not  succeed  in  confining  it  to  his 
own  property.  But  for  his  act  in  bringing  it  there  no 
mischief  could  have  accrued,  and  it  seems  but  just  that  be 
should  at  his  peril  keep  it  there  so  that  no  mischief  may 
accrue  ;  or  answer  for  the  natural  and  anticipated  conse- 
quence. And  upon  authority  this  we  think  is  established 
to  be  the  law,  whether  the  things  so  brought  be  beasts,  or 
water,  or  filth,  or  stenches. 

The  case  that  has  most  commonly  occurred,  and  which 
is  most  frequently  to  be  found  in  the  books,  is  as  to  the 
obligation  of  the  owner  of  cattle  which  he  has  brought  oo 
his  land  to  prevent  their  escaping  and  doing  mischief. 

The  law  as  to  them  seems  to  be  perfectly  settled  from 
early  times ;  the  owner  must  keep  them  in  at  his  peril,  or 
he  will  be  answerable  for  the  natural  consequences  of  their 
escape ;  that  is,  with  regard  to  tame  beasts,  for  the  gnuB 
they  eat  and  trample  upon,  though  not  for  any  injury  to 
the  person  of  others,  for  our  ancestors  have  settled  that  it 
is  not  the  general  nature  of  horses  to  kick  or  bulls  to  gore; 
but  if  the  owner  knows  that  the  beast  has  a  vicious  pnh 
pensity  to  attack  man  he  will  be  answerable  for  that  too. 

As  early  as  the  Year  Book,  20  Ed.  4,  11,  placitum  1(^ 
Brian,  C.  J.,  lays  down  the  doctrine  in  terms  very  much 
resembling  those  used  by  Lord  Bolt  in  Tenant  v.  OoUwk 
(which  will  be  referred  to  afterwards).  It  was  trespsn 
with  cattle.  Plea,  that  the  plaintifi^'s  land  adjoined  a  place 
where  defendant  had  common;   that  the  cattle  strayed 
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from  the  common,  and  defendant  drove  them  back  as  soon  18G6. 
18  he  could.  It  was  held  a  bad  plea.  Brian  says :— "  It 
behoves  him  to  use  his  common  so  that  it  shall  do  no  hurt 
to  another  man,  and  if  the  land  in  which  he  has  common 
be  not  enclosed  it  behoves  him  to  keep  the  beasts  in  the 
common  and  out  of  the  land  of  any  other."  He  adds, 
where  it  was  proposed  to  amend  by  pleading  that  they 
were  driven  out  of  the  common  by  dogs,  that  although 
that  might  give  a  right  of  action  against  the  master  of  the 
dogs^  it  was  no  defence  to  the  action  of  trespass  by  the 
person  oo  whose  land  the  cattle  went. 

In  the  recent  case  of  Cox  v.  Burbidge  (a)  WilUamSi  J., 
•«y» : — •*  I  apprehend  the  law  to  be  perfectly  plain.  If  I 
am  the  owner  of  an  animal  in  which  by  the  law  the  right 
of  property  can  exist,  I  am  bound  to  take  care  that  it  docs 
not  stray  into  the  land  of  my  neighbour,  and  I  am  liable 
fi)r  any  trespass  it  may  commit,  and  for  the  ordinary  con- 
sequences of  that  trespass.  Whether  or  not  the  escape  of 
the  animal  is  due  to  my  negligence  is  altogether  imma- 
terial." So  in  May  v.  Burdett  {b)  the  Court,  after  an 
eUxnnate  examination  of  the  old  precedents  and  authorities, 
came  to  the  conclusion  that  **  a  person  keeping  a  mischievous 
animal  is  bound  to  keep  it  secure  at  his  periV  And  in 
1  Hale^B  Pleas  of  the  Crown,  430,  Lord  Hale  states  that 
where  one  keeps  a  beast  knowing  that  its  nature  or  habits 
were  such  that  the  natural  consequences  of  his  being  loose 
is  that  he  will  harm  men,  the  owner ''  must  at  his  peril 
keep  him  up  safe  from  doing  hurt,  for  though  he  use  his 
JSBgence  to  keep  him  up,  if  he  escape  and  do  harm,  the 
owner  ia  liable  to  answer  damages,"  though,  as  he  proceeds 
to  shew,  he  will  not  be  liable  criminally  without  proof  of 
want  of  care.  In  these  latter  authorities  the  point  under 
conaideradoD  was  damage  to  the  person,  and  what  was 

(a)  IS  a  B.  N.  S.  iSS.  ih)  9  Q.  B.  112. 
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1860.        decided  was  that  where  it  was  known  that  hurt  to  t1 
y^^^"^      person  was  the  natural  consequence  of  the  animal  bdi 
f.  loose,  the  owner  should  be  responsible  in  damages  for  8Q( 

hurt,  though  where  it  was  not  known  to  be  so  the  own< 
was  not  responsible  for  such  damages ;  but  where  the  darna] 
is,  like  eating  grass  and  other  ordinary  ingredients 
damage  feasant,  the  natural  consequence  of  the  escape,  tl 
rule  as  to  keeping  in  the  animal  is  the  same.  In  Coi 
Dig.  "Droit**  (M.  2)  it  is  said,  that  "if  the  owner 
200  acres  in  a  common  moor  enfeoffs  B.  of  50  acres,  ] 
ought  to  enclose  at  his  peril  to  prevent  damage  by  l 
cattle  to  the  other  150  acres.  For  if  his  cattle  esca| 
thither  they  may  be  distrained  damage  feasant.  So  tl 
owner  of  the  150  acres  ought  to  prevent  his  cattle  firo 
doing  damage  to  the  50  acres  at  his  peril 

The  authority  cited  is  Dyer,  pp.  372-6,  where  the  decisic 
was  that  the  cattle  might  be  distrained  ;  the  inference  fro 
that  decision,  that  the  owner  was  bound  to  l^eep  in  I 
cattle  at  his  peril,  is,  we  think,  legitimate ;  and  we  have  tl 
high  authority  of  Comyns  for  saying  that  such  is  the  law. 

In  the  note  to  Fitzherbert,  Natura  Brevium,  p.  12 
which  is  attributed  to  Lord  Hakf  it  is  said: — "If  A«  ax 
B.  have  lands  adjoining,  where  there  is  no  enclosure,  tl 
one  shall  have  trespass  against  the  other  on  an  escape  « 
their  beasts  respectively;  Dyer,  372;  Rastal  Ent.  621 
20  Ed.  4,  10;  although  wild  dogs,  &c.,  drive  the  cattle  • 
the  one  into  the  lands  of  the  other.'' 

No  case  is  known  to  us  in  which  in  replevin  it  has  evi 
been  attempted  to  plead  in  bar  to  an  avowry  for  distre 
damage  feasant  that  the  cattle  had  escaped  without  an 
negligence  on  the  part  of  the  plaintiff^,  and  surely,  if  tb 
could  have  been  a  good  plea  in  bar,  the  facts  must  oftc 
have  been  such  as  would  have  supported  it  These  authi 
rities,  and  the  absence  of  any  authority  to  the  contrar 
justify   Williams,   J.,   in   saying,   as   he    does  in  Cox  i 
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BurHlge  {€t\  that  the  law  is   clear    that  in  actions  for        1866. 
oamage  occasioned  by  animals  that  have  not  been  kept     J^^^~^^ 
iQ  bjr  their  owners  it  is  quite  immaterial  whether  the  escape 
i  hj  negligence  or  not. 

Aa  has  been  already  said  there  does  not  appear  to  be 
ny  difference  in  principle  between  the  extent  of  the  duty 
cast  on  him  who  brings  cattle  on  his  land  to  keep  them  in, 
nd  the  extent  of  the  duty  imposed  on  him  who  brings 
on  his  land  water,  filth,  or  stenches,  or  other  thing  which 
will  if  it  escape  naturally  do  damage,  to  prevent  their 
escaping  and  injuring  his  neighbour,  and  the  case  of 
Tenant  y.  GMing  {b)  is  an  express  authority  that  the 
doty  is  the  same,  and  is  to  keep  them  in  at  hb  peril 

As  Martin^  B.,  in  his  judgment  below,  appears  not  to 
bsve  understood  that  case  in  the  same  manner  as  we  do,  it 
u  proper  to  examine  it  in  some  detaiL  It  was  a  motion  in 
arrest  of  judgment  after  judgment  by  default,  and  there- 
fore all  that  was  well  pleaded  in  the  declaration  was  admitted 
to  be  true.  The  declaration  is  set  out  at  full  length  in 
the  report  in  6  Modem.  It  alleged  that  the  plaintiff  had 
a  cellar  which  lies  contiguous  to  a  messuage  of  defendant 
"and  used  (solebat)  to  be  separated  and  fenced  from  a 
prify  house  of  oflSce,  parcel  of  the  said  messuage  of  defend- 
*Dt,  by  a  thick  and  close  wall  which  belongs  to  the  said 
B^aage  of  the  defendant,  and  by  the  defendant  of  right 
ooght  to  have  been  repaired  (jure  debuit  reparari).''  Yet 
1^  did  not  repair  it,  and  for  want  of  repair  filth  flowed 
loto  phdntiff 's  cellar. 

The  case  is  reported  both  by  Salkeld,  who  argued  it,  in 
8  Modenif  and  by  Lord  Raymond,  whose  report  is  the 
'oUest.  The  objection  taken  was  that  there  was  nothing 
^  shew  that  the  defendant  was  under  any  obligation  to 
i^epair  the  wall,  that,  it  was  said,  being  a  charge  not  of 

(a)  13  G.  B.  N.  S.  488. 

(&)  1  Balk.  21, 360  $  2  Ld.  Baym.  1089 ;  6  Modern  B.  311. 
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common  right,  and  the  allegation  that  defendant  de ; 
debuit  reparari  being  an  inference  of  law  which  did 
0.  arise  from   the  facts  alleged.     SalkeU  argued  that 

general  mode  of  stating  the  right  was  suflBcient  m  a  de 
ration;  and  also  that  the  duty  alleged  did  of  comi 
right  result  from  the  facts  stated.  It  is  not  now  mat« 
to  inquire  whether  he  was  or  was  not  right  on  the  pli 
ing  point  All  three  reports  concur  in  saying  that  I 
Holt  during  the  argument  intimated  an  opinion  agf 
him  on  that,  but  that,  afler  consideration,  the  Court  | 
judgment  for  him  on  the  second  ground. 

In  the  report  in  6  Modem  it  is  stated: — ^"Anc 
another  day  per  totam  curiam.  The  declaration  is  g< 
for  there  is  a  sufficient  cause  of  action  appearing  in  it 
not  upon  the  word  solebat.  If  the  defendant  has  a  hooi 
office  inclosed  with  a  wall  which  is  his,  he  is  of  com 
right  bound  to  use  it  so  as  not  to  annoy  another.**  * 
The  reason  here  is  *^  that  one  must  use  his  own,  so  as  the 
not  to  hurt  another,  and  as  of  common  right  one  is  b 
to  keep  his  cattle  from  trespassing  on  his  neighbour,  f 
is  bound  to  use  anything  that  is  his  so  as  not  to  hurt  ao< 
by  such  user."  *  *  *  «'  Suppose  one  sells  a  piece  of  pa 
lying  open  to  another  piece  of  pasture  which  the  ▼€ 
has,  the  vendee  is  bound  to  keep  his  cattle  from  ran 
into  the  vendor's  piece ;  so  of  dung  or  anything  < 
There  is  here  an  evident  allusion  to  the  same  ease  in  . 
as  is  referred  to  in  Com.  Dig.  "Droit**  (M.  2.) 
Raymond,  in  his  report,  says:— ** The  last  day  of  ' 
Holt,  C.  J.,  delivered  the  opinion  of  the  Court  thai 
declaration  was  sufficient.  He  said  that  upon  the  fii 
this  declaration  there  appeared  a  sufficient  cause  of  a 
to  entitle  the  plaintiff  to  have  his  judgment;  tiuU  the 
not  go  upon  the  solebat,  or  the  jure  debuit  reparari  as 
were  enough  to  say  that  the  plaintiff  had  a  house,  ani 
defendant  had  a  wall,  and  he  ought  to  repair  the  wallj 
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if  the  defendant  has  a  house  of  office,  and  the  wall  which 
separates  the  house  of  office  from  the  plaintiff's  house  is 
all  the  defendant's,  he  is  of  common  right  bound  to  repair  » 

it  *  4b  a|e  'pii^  reason  of  this  case  is  upon  this  account,  that 
every  one  must  so  use  his  own  as  not  to  do  damage  to 
another;  and,  as  every  man  is  bound  so  to  look  to  his 
cattle  as  to  keep  them  out  of  his  neighbour's  ground  that 
fo  he  may  receive  no  damage,  so  he  must  keep  in  the  filth 
of  his  house  of  office  that  it  may  not  flow  in  upon  and 
damnify  his  neighbour."  *  *  *  '*  So  if  a  man  has  two  pieces 
of  land  which  lie  open  to  one  another,  and  sells  one  piece, 
the  vendee  must  keep  in  his  cattle  so  as  they  shall  not 
trespass  upon  the  vendor.     So  a  man  shall  not  lay  his  dung 
80  high  as  to  damage  his  neighbour,  and  the  reason  of  these 
cases  is  because  every  man  must  so  use  his  own  as  not  to 
damnify  another.**     Salkeld,  who  had  been  counsel  in  the 
case,  reports  the  judgment  much  more  concisely,  but  to  the 
same  effect.     He  says : — '*  The  reason  he  gave  for  his 
judgment  was  because  it  was  the  defendant's  wall  and  tha 
defendant's  filth,  and  he  was  bound  of  common  right  to 
keep  his  wall  so  as  his  filth  might  not  damnify  his  neigh* 
hour,  and  that  it  was  a  trespass  on  his  neighbour  as  if  his 
beasts  should  escape,  or  one  should  make  a  great  heap  on 
the  border  of  his  ground,  and  it  should  tumble  and  roll 
down  upon  his  neighbour's  *  *  *  he  must  repair  the  wall 
of  his  house  of  office,  for  he  whose  dirt  it  is  must  keep  it 
that  it  may  not  trespass."    It  is  worth  noticing  how  com- 
pletely the  reason  of  Lord  Holt  corresponds  with  that  of 
Brian,  C.  J.,  in  the  case  already  cited  in  20  Ed.  4.     Mar' 
fui,  B.,  in  the  Court  below,  says  that  he  thinks  this  was  a 
case  without  difficulty,  because  the  defendant  had,  by  let- 
ting judgment  go  by  default,  admitted  his  liability  to  repair 
the  wall,  and  that  he  cannot  see  how  it  is  an  authority  for 
any  case  in  which  no  such  liability  is  admitted.     But  a 
pemsal  of  the  report  will  shew  that  it  was  because  Lord 
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Holt  and  his  colleagues  thought  (no  matter  for  this  pur* 
pose  whether  rightly  or  wrongly)  that  the  liability  was 
0.  not  admitted,   that  they  took  so  much   trouble  to  con- 

sider  what  liability  the  law  would  raise  from  the  admitted 
facts;  and  it  does  therefore  seem  to  us  to  be  a  very 
weighty  authority  ia  support  of  the  position  that  he  who 
brings  and  keeps  anything,  no  matter  whether  beaats^  or 
filth,  or  clean  water,  or  a  heap  of  earth  or  dung,  on  his 
premises,  must,  at  his  peril,  prevent  it  from  getting  on  hb 
neighbour*8,  or  make  good  all  the  damage  which  is  the 
natural  consequence  of  its  doing  so. 

No  case  has  been  found  in  which  the  question  as  to 
the  liability  for  noxious  vapours  escaping  from  a  man's 
works  by  inevitable  accident  has  been  discussed,  bat 
the  following  case  will  illustrate  it  Some  years  ago 
several  actions  were  brought  against  the  occupiers  of 
some  alkali  works  at  Liverpool  for  the  damage  alleged 
to  be  caused  by  the  chlorine  fumes  of  their  works.  The 
defendants  proved  that  they  had,  at  great  expense, 
erected  contrivances  by  which  the  fumes  of  chlorine  were 
condensed  and  sold  as  muriatic  acid,  and  they  called  a 
great  body  of  scientific  evidence  to  prove  that  thb  appa- 
ratus was  so  perfect  that  no  fumes  possibly  could  escape 
firom  the  defendants'  chimneys.  On  this  evidence  it  was 
pressed  upon  the  jury  that  the  plaintiff's  damage  must 
have  been  due  to  some  of  the  numerous  other  chimneys  in 
the  neighbourhood.  The  jury  however,  being  satisfied 
that  the  mischief  was  occasioned  by  chlorine,  drew  the  con- 
clusion that  it  had  escaped  from  the  defendants*  works 
somehow,  and  in  each  case  found  for  the  plaintiff.  No 
attempt  was  made  to  disturb  these  verdicts  on  the  ground 
that  the  defendants  had  taken  every  precaution  which  pro** 
dence  or  skill  could  suggest  to  keep  those  fumes  in,  and 
that  they  could  not  be  responsible  unless  negligence  wero 
shewn ;  yet  if  the  law  be  as  laid  down  by  the  majority  of 
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the  Court  of  Exchequer  it  would  have  been  a  very  obvions        1866. 

defence.    If  it  had  been  raised^  the  answer  would  probably 

bave  been  that  the  uniform  course  of  pleading  in  actions 

for  floch  nuisances  is  to  say  that  the  defendant  caused  the 

Doisome  vapours  to  arise  on  his  premises  and  suffered  them 

to  come  on  the  plaintiff 's,  without  stating  that  there  was 

aoj  want  of  care  or  skill  on  the  defendant,  and  that  the 

esse  of  Tenant  v.  Goldwin  shewed  that  this  was  founded  on 

the  general  rule  of  law  that  he  whose  stuff  it  is  must  keep 

it  that  it  may  not  trespass.     There  is  no  difference  in  this 

respect  between  chlorine  and  water;   both   will,  if  they 

escape,  do  damage,  the  one  by  scorching  and  the  other  by 

drowning;  and  he  who  brings  them  there  must,  at  his 

peril,  see  that  they  do  not  escape  and  do  that  mischief. 

What  is  said  by  Gibbs^  C.  J.,  in  Sutton  v.  Clarke  (a) ^  though 

not  necessary  for  the  decision  of  the  case,  shews  that  that 

very  learned  Judge  took  the  same  view  of  the  law  that  was 

taken  by  Lord  Holt. 

But  it  was  further  said  by  Martin^  B.,  that  when 
damage  is  done  to  personal  property,  or  even  to  the  per- 
son, by  collision  either  upon  land  or  at  sea,  there  must 
be  negligence 'in  the  party  doing  the  damage  to  render 
bim  legally  responsible ;  and  this  is  no  doubt  true ;  and,  as 
was  pointed  out  by  Mr.  Mellish  during  his  argument  before 
OS,  this  is  not  confined  to  cases  of  collision ;  for  there  are 
Bsany  cases  in  which  proof  of  negligence  is  essential,  as,  for 
mstance,  where  an  unruly  horse  gets  on  the  footpath  of  a 
public  street  and  kills  a  passenger:  Hammach  v.  White {b); 
or  where  a  person  in  a  dock  is  struck  by  the  falling  of  a 
bale  of  cotton  which  the  defendants*  servants  are  lowering : 
Scott  V.  London  Dock  Company  {c) ;  and  many  other  similar 
cases  may  be  found.  But  we  think  these  cases  distinguish- 
able from  the  present  TraflSc  on  the  highways,  whether 
by  land  or  sea,  cannot  be  conducted  without  exposing 

(a)  6  Taant.  44.  (b)  11  C.  B.  N.  S.  688. 

(c)  3  H.  &  C.  696. 
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1866*       tbose  whose  persons  or  property  are  near  it  to  some  inevi- 
^^^^^     ^ble  risk ;  and  that  being  so,  those  who  go  on  the  highway, 
^'  or  have  their  property  adjacent  to  it,  may  well  be  held  to 

do  so  subject  to  their  taking  upon  themselves  the  risk  of 
.  injury  from  that  inevitable  danger ;  and  persons  who^  by 
the  license  of  the  owners,  pass  near  to  warehouses  where 
goods  are  being  raised  or  lowered,  certainly  do  so  subject 
to  the  inevitable  risk  of  accident  In  neither  case,  there- 
fore, can  they  recover  without  proof  of  want  of  care  or  skill 
occasioning  the  accident;  and  it  is  believed  that  all  the 
cases  in  which  inevitable  accident  has  been  held  an  excuse 
for  what  prim&  &cia  was  a  trespass  can  be  explained  on  the 
same  principle,  viz.,  that  the  circumstances  were  such  as  to 
shew  that  the  plaintiff  had  taken  that  risk  upon  himself. 
But  there  b  no  ground  for  saying  that  the  plaintiff,  here, 
took  upon  himself  any  risk  arising  from  the  uses  to  which 
the  defendant  should  choose  to  apply  his  land.  He  neither 
knew  what  there  might  be,  nor  could  he  in  any  way  con- 
troul  the  defendant,  or  hinder  his  building  what  reservoirs 
he  liked,  and  storing  up  in  them  what  water  he  pleased,  so 
long  as  the  defendant  succeeded  in  preventing  the  water 
which  he  there  brought  from  interfering  with  the  plaintiff's 
property. 

The  view  which  we  take  of  the  first  point  renders  it 
unnecessary  to  consider  whether  the  defendant  would  or 
would  not  be  responsible  for  the  want  of  care  and  skill  in 
the  persons  employed  by  him  under  the  circumstances 
stated  in  the  case  (a). 

We  are  of  opinion  that  the  plaintiff  is  entitled  to  recover; 
but  as  we  have  not  heard  any  argument  as  to  the  amount, 
we  are  not  able  to  give  judgment  for  what  damages.  The 
parties  probably  will  empower  their  counsel  to  agree  on 
the  amount  of  damages;  should  they  differ  on  the  principle, 
the  case  may  be  mentioned  again. 

Judgment  reversed 

(a)  3  H.  &  C.  779, 
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Thb  Bight  Honorable  Sir  Feedkbick  Pollock,  Knight,  Lord  Chief 

Baron  of  Her  Maje8tj*8  Court  of  Exchequer,  and  Sir  Samukl 

MAmrai,  Knight,  Sir  Gxobgs  William  Wilshbsx  Bbimwxll, 

Knight,  Sir  William  Fbt  Chanhbll,  Knight,  and  Sir  Gillbbt 

PiGOTTy  Knight,  Barons  of  the  same  Court,  do  hereby,  in  pur- 

luanoe  and  execution  of  the  power  giyen  them  bj  ^  The  Crown 

Suits,  &c.  Act,  1865,**  and  of  eyerj  or  any  other  power  or  authority 

eoabUnfl^  them   in   this   behalf,    order  and  direct  in  manner 

iblkmiiig:*- 
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Orders,  XL. 
19,  and  page 
199,  Bole  4. 

lb.  p.  132. 
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BULE  L 
Printing  of  InformaHons. 

1.  Infonnations  shall  be  printed  on  cream  wove  machine  drawing 
foolscap  folio  paper,  19  lbs.  per  mill  ream,  in  pica  tjpe,  leaded,  with 
an  inner  margin  about  three-quarters  of  an  inch  wide,  and  an  outer 
margin  about  two  and  a  half  inches  wide,  and  dates  and  sums  occur- 
ring therein  shall  .be  expressed  in  figures  instead  of  words.  Every 
information  shall  be  divided  into  paragraphs,  numbered  oonsecu* 
tivelj. 

2.  The  payment  to  be  made  by  a  defendant  for  such  printed  copies 
of  the  information  as  he  requires,  shall  be  at  the  rate  of  one  halfpenny 
per  folio  of  72  words. 

BULE  n. 

Service  of  Copy  of  Infomiatian  and  Appearance, 

1.  Where  a  defendant  within  the  jurisdiction  of  the  Court  is  served 
with  a  copy  of  an  information  in  manner  provided  by  '*  The  Crown 
Suits,  &c.  Act,  1865,**  he  must  appear  thereto  within  eight  days  after 
the  service  of  such  copy. 

2.  Where  any  defendant,  not  appearing  to  be  an  infant  or  a  person 
of  weak  or  unsound  mind,  unable  of  himself  to  defend  the  suit,  is, 
when  within  the  jurisdiction  of  the  Court,  duly  served  with  a  copy  of 
the  information,  in  manner  provided  by  "  The  Crown  Suits,  &c.  Act, 
1865,*^  and  refuses  or  neglects  to  appear  thereto  within  eight  days 
after  such  service,  the  informant  may,  after  the  expiration  of  such 
eight  days,  and  within  three  weeks  from  the  time  of  such  servicei 
apply  to  the  Queen*s  Bemembrancer  to  enter  an  appearance  for  such 
defendant,  and  no  appearance  having  been  entered,  the  Queen's 
Bemembrancer  shall  enter  such  appearance  accordingly,  upon  being 
satisfied  by  affidavit  that  the  copy  of  the  information  was  duly  served; 
and  after  the  expiration  of  such  three  weeks,  or  after  the  time  allowed 
to  such  defendant  for  appearing  has  expired,  in  any  case  in  which 
the  Queen*s  Bemembrancer  is  not  hereby  required  to  enter  such 
appearance,  the  informant  may  apply  to  the  Court  or  a  Judge  for 
leave  to  enter  such  appearance  for  such  defendant,  and  the  Court  or 
Judge  being  satisfied  that  the  copy  of  the  information  was  duly 
served,  and  that  no  appearance  has  been  entered  for  such  defendant, 
may,  if  it  deem  fit,  order  the  same  accordingly. 

3.  Any  i^ypearance  entered  at  the  instance  of  the  informant  for  a 
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defendant,  who  at  the  time  of  the  entry  thereof  is  an  infant  or  a  •■  rso^ 

person  of  weak  or  unsound  mind,  unable  of  himself  to  defend  the  y_^^-^_/ 

suit,  shall  be  irregular  and  of  no  validity.  Reodla 

4.  Where,  upon  default  made  bj  a  defendant  in  not  appearing  to 

or  not  answering  an  information,  it  appears  to  the  Court  or  a  Judge   ohancery 

that  such  defendant  is  an  infant  or  a  person  of  weak  or  unsound  mind  Orders, Vll.  3. 

Dot  so  found  bj  inquisition,  so  that  he  is  unable  of  himself  to  defend 

the  suit,  the  Court  or  a  Judge  may,  upon  the  application  of  the 

informant,  order  that  some  proper  person  be  assigned  guafdian  of 

sach  defendant,  by  whom  he  may  appear  to  and  answer  or  appear  to 

or  answer  the  information  and  defend  the  suit.    But  no  such  order 

shall  be  made  unless  it  appears  on  the  hearing  of  such  application 

that  a  copy  of  the  information  was  duly  serred  in  manner  provided 

bj  *'The  Crown  Suits,  &c.  Act,   1865,**  and  that  notice  of  such 

Implication  was,  afler  the  expiration  of  the  time  allowed  for  appearing 

to  or  for  answering  the  information,    and  at  least  six   clear  days 

before  the  day  in  such  notice  named  for  hearing  the  application 

lerved  upon  or  left  at  the  dwelling  house  of  the  person  with  whom 

or  under  whose  care  such  defendant  was  at  the  time  of  serving  such 

copy  of  the  information,  and  also  (in  the  case  of  such  defendant 

being  an  infant  not  residing  with  or  under  the  care  of  his  father  or 

guardian)  served  upon  or  left  at  the  dwelling  house  of  the  father  or 

guardian  of  such  infant,  unless  the  Court  or  Judge  at  the  time  of 

hearing  such  application  shall  dispense  with  such  last-mentioned 

service. 

5.  l/VHiere  the  Court  or  a  Judge  is  satisfied  by  sufficient  evidence  lb.  X.  6. 
that  any  defendant  has  been  within  the  jurisdiction  of  the  Court  at 

Borne  time  not  more  than  two  years  before  the  information  was  filed, 

%nd  that  such  defendant  is  out  of  the  jurisdiction,  or  that  upon 

inqairj  at  his  usual  place  of  abode  (if  he  had  any),  or  at  any  other  place 

or  places  where  at  the  time  when  the  information  was  filed  he  might 

probably  have  been  met  with,  he  could  not  be  found,  so  as  to  be 

aenred  with  a  copy  of  the  information,  and  that  in  cither  case  there 

Is  just  ground  to  believe  that  such  defendant  has  gone  out  of  the 

Jnrisdiction  or  otherwise  absconded  to  avoid  being  served  with  such 

copy  of  the  information  or  with  other  process,  the  Court  or  a  Judge 

may  order  that  such  defendant  do  appear  at  a  certain  day  to  be  named 

in  the  order,  and  a  copy  of  such  order,  together  with  a  notice  to  the 

effect  set  forth  at  the  end  of  this  clause,  may,  within  fourteen  days 

after  such  order  made,  be  inserted  in  the  London  Gazette,  and  be 

otherwise  published  as  the  Court  or  a  Judge  may  direct ;  and  where 

the  defendant  does  not  appear  within  the  time  limited  by  such  order, 
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or  within  tnch  farther  time  as  the  Court  or  a  Judge  maj  appoint,  then, 
on  proof  made  of  such  publication  of  the  order,  the  Court  or  a  Judge 
may  order  an  appearance  to  be  entered  for  the  defendant,  on  the 
application  of  the  informant. 


'^Notice.  A.B.  Take  notice,  that  if  you  do  not  appear,  pursuant 
to  the  aboTe  order,  the  informant  may  enter  an  appearance  for  you, 
and  the  Court  may  afterwards  grant  to  the  informant  such  relief  as 
he  may  appear  to  be  entitled  to  on  his  own  shewing/ 


6.  Where  a  person  named  as  a  defendant  to  an  information  is  out 
of  the  jurisdiction  of  the  Court. 

(I.)  The  Court  or  a  Judge,  upon  application  supported  by  sufl^ient 
evidence  in  what  place  or  country  such  defendant  Ia  or  may 
probably  be  found,  may  order  that  a  copy  of  the  information, 
and  if  an  answer  is  required,  a  copy  of  the  interrogatories,  may 

*  be  served  on  such  defendant  in  such  place  or  country,  or  within 
such  limits,  as  the  Court  or  Judge  shall  think  fit  to  direct. 

(2.)  Such  order  shall  limit  a  time  after  such  service  within  which 
such  defendant  is  to  appear  to  the  information,  such  time  to 
depend  on  the  place  or  country  within  which  the  copy  of  the 
information  is  to  be  served ;  and  where  an  answer  is  required 
such  order  shall  also  limit  a  time  within  which  such  defendant  is 
to  plead,  answer,  or  demur,  or  obtain  further  time  to  make  his 
defence  to  the  information. 

(3.)  At  the  time  when  such  copy  of  the  information  shall  be  served 
the  informant  shall  also  cause  such  defendant  to  be  served  with 
a  copy  of  the  order  giving  the  informant  leave  to  serve  such  copy 
of  the  information. 

(4.)  And  if  upon  the  expiration  of  the  time  for  appearing  it  bo 
shewn  to  the  satisfaction  of  the  Court  or  a  Judge  that  such 
defendant  was  duly  served  with  such  copy  of  the  information, 
and  with  a  copy  of  the  order,  the  Court  or  Judge  may,  upon  the 
application  of  the  informant,  order  an  appearance  to  be  entered 
for  such  defendant. 

7.  A  defendant,  notwithstanding  that  an  appearance  may  have 
been  entered  for  him  by  the  informant,  may  afterwards  enter  an 
appearance  for  himself  in  the  ordinary  way,  but  such  appearance  bj 
such  defendant  shall  not  afiect  any  proceeding  duly  taken  or  anj 
right  acquired  by  the  informant  under  or  after  the  appearance  entered 
by  him,  or  prejudice  the  informant's  right  to  be  allowed  the  coeta  of 
the  first  appearance. 
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8.  Erery  party  defending  in  person  shall  caose  to  be  written  or         1866. 
printed  upon  every  demurrer,  plea,  answer,  or  other  pleading  or       v^^^r^^ 
proceeding,  and  upon  all  instructions  which  he  may  leave  at  the     qJJJJ*^^ 
Queen's  Remembrancer's  office  for  any  appearance  or  other  purpose, 
his  name  and  place  of  residence,  and  also  (if  his  place  of  residence  Consolidated 
ihall  be  more  than  three  miles  from  the  Queen's  Remembrancer's'  ^^|?^^^  g 
office)  another  proper  place  (to  be  called  his  address  for  service), 
which  shall  not  be  more  than  three  miles  from  the  said  office,  where 
writs,  notices,  and  other  documents,  proceedings,  and  written  com- 
mmucationa  may  be  left  for  him. 

RULE  m. 

,  Amendment  of  Informations. 

1.  Where  in  amending  an  information  no  addition  or  insertion  of  lb.  IX.  18. 
more  than  180  words  in  any  one  place  is  made,  the  information  may 
be  tmended  by  written  alterations  in  the  printed  information  which 
Itts  been  filed,  and  by  written  additions  on  paper  to  be  interleaved 
therewith,  if  necessary,  but  in  'all  other  cases  the  amendment  must 
be  made  by  a  reprint  of  the  information. 

S.  The  practice  of  amending  a  defendant's  copy  of  the  information 
dun  with  respect  to  informations  filed  after  these  rules  come  into 
opentioQ  be  abolished. 

S.  A  copy  of  an  amended  information,  whether  upon  an  amend*  lb.  IX.  20. 
BMQt  bj  a  reprint,  or  by  such  alterations  and  additions  as  mentioned 
>a  the  first  clause  of  this  rule,  shall  be  served  upon  the  defendant  or 
his  solicitor,  and  such  copy  may  be  partly  printed  and  partly  written, 
iftheimendment  is  not  made  by  a  reprint;  and  in  every  case  the 
copy  to  be  served  shall  be  first  so  marked  by  the  proper  officer  of 
^  Court  as  to  indicate  the  filing  of  such  amended  information,  and 
^  date  of  the  filing  or  amendment  thereof. 

^  Where  a  defendant  defends  by  a  solicitor,  service  upon  such  lb.  IX.  21. 
*^Qr  of  a  copy  of  the  amended  information,  whether  wholly 
P'l'tted  or  partly  printed  and  partly  written,  shall  be  good  service  on 
nidi  defendant. 

S.  Where  a  defendant  defends  in  person,  service  at  the  address  for  lb.  IX.  22. 
'^'^  of  such  defendant  of  a  copy  of  the  amended  information, 
whether  wholly  printed  or  partly  printed  and  partly  written,  shall  be 
8ood  service  on  such  defendant. 

RULE  IV. 
hUerrogatoriee. 
^*  Where  the  informant  requires  an  answer  to  an  information  from  lb.  XI.  2. 
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IKXLi. 


lb.  XL  6. 


tMj  defendant  or  defendants  thereto,  the  interrogatories  for  the 
amination  of  such  defendant  or  defendants  shall  be  filedSwithin  ei 
dajs  afler  the  time  limited  for  the  appearance  of  such  defendant 
defendants. 

2.  After  the  «q>iration  of  eight  days  from  the  time  limited  for 
appearance  of  any  defendant,  no  interrogatories  shall  be  filed  for 
^iraminmtinn  of  snch  defendant  without  the  special  leave  of  the  Cc 
or  of  a  Judge,  granted  upon  the  hearing  of  the  parties. 

3.  Where  a  defendant  required  to  answer  appears  in  person  or 
his  solicitor  within  the  time  limited  for  that  purpose  bj  the  rulei 
the  Court,  the  informant  shall,  within  eight  dajs  afler  the  t 
allowed  for  such  appearance,  deliver  to  such  defendant  or  to 
solicitor  a  copy  of  the  interrogatories  so  filed  as  aforesaid,  or  of  s 
of  them  as  the  particular  defendant  is  required  to  answer ;  and 
copy  so  to  be  delivered  shall  be  examined  with  the  original  by 
clerks  of  the  Queen's  Remembrancer,  and  they,  on  finding  that 
same  is  properly  written,  shall  mark  the  same  as  an  office  copy. 

4.  Where  a  defendant  to  a  suit  does  not  appear  in  person  or  by 
own  solicitor  within  the  time  allowed  for  that  purpose  by  the  rule 
the  Court,  and  the  informant  files  interrogatories  for  his  ezaminat 
the  informant  may  deliver  a  copy  of  such  interrogatories  so  ezami 
and  marked  as  aforesaid  to  such  defendant,  at  any  time  af^r  the  t 
allowed  to  such  defendant  to  appear,  and  before  his  appearand 
person  or  by  his  own  solicitor,  or  the  informant  may  deliver  a  oop; 
such  interrogatories  so  examined  and  marked  as  aforesaid  to 
defendant  or  his  solicitor  after  the  appearance  of  such  defendan 
person  or  by  his  own  solicitor,  but  within  eight  days  ailer  s 
appearance. 

RULE  V. 


lb.  xxxvn. 

3. 

lb.  XXXVII. 
4. 


Times  allowed  in  Procedure, 

1.  A  defendant  may  demur  alone  to  an  information  within  tw4 
days  after  his  appearance  thereto,  but  not  afterwards. 

2.  A  defendant  required  to  answer  an  information,  whether  orig 
or  amended,  must  put  in  his  plea,  answer,  or  demurrer  thereto, 
demurring  alone,  within  twenty-eight  days  from  the  delivery  to 
or  hb  solicitor  of  a  copy  of  the  interrogatories  which  he  is  require 
answer,  or  within  such  further  time  as  the  Court  or  a  Judge  : 
allow. 

If  he  docs  not  he  is  subject  to  the  following  liabilities : 

(1.)  An  attachment  may  be  issued  against  him. 

(2.)  If  the  sheriff  takes  the  defendant  under  the  attachment, 


EASTER  TERM^    29    VICT.  287 

accept!  baD,  and  makes  his  return  accordingly,  the  informant         1866. 
maj  bj  motion  of  course  obtain  an  order  directed  to  the  tipstaff*       ^>^^y-^^ 
of  her  Maje8tj*9  Court  of  Exchequer,  to  bring  the  defendant  to       RfiouL* 
the  bar  of  the  Ck>urt,  and  upon  the  defendant's  being  brought  to 
the  bar  of  the  Court,  the  Court  may,  if  it  think  fit,  absolutely 
commit  him  to  Whitecross  Street  Prison  until  he  has  put  in  his 
answer. 

(3.)  If  the  sheriff*  under  the  attachment  arrests  the  defendant,  and 
sends  him  to  prison,  or,  finding  him  already  in  custody,  deUuns 
him,  and  makes  his  return  accordingly,  the  informant  may  by 
motion  of  course  obtain  a  writ  of  habeas  corpus  to  bring  the 
defendant  to  the  bar  of  the  Court,  and  upon  the  defendant's 
being  so  brought  to  the  bar  of  the  Court,  the  Court  may,  if  it 
think  fit,  absolutely  commit  him  to  Whitecross  Street  Prison 
until  he  has  put  in  his  answer. 

(4.)  The  informant  may  file  a  traversing  note,  or  proceed  to  have 
the  information  taken  pro  confesso  against  the  defendant. 

3.  A  defendant  who  is  served  with  a  copy  of  an  information,  whe-   Consolidated 
ther  original  or  amended,  and  is  not  required  to  answer  the  same,  may,  Ordens 
without  any  leave  of  the  Court  or  a  Judge,  put  in  a  plea,  answer,  or   XXXVII. 
demurrer,  not  demurring  alone,  within  fourteen  days  after  the  expi- 
ration of  the  time  within  which  he  might  if  required  to  answer,  and 
i^ipearing  within  the  time  limited  for  his  appearance,  have  been  served 

with  interrogatories  for  his  examination  in  answer  to  the  information. 

4.  Where  a  defendant   is   ordered  to  answer  amendments  and  lb.  XXXVII. 
exceptions  together,  he  must  put  in  his  further  answer  to  the  amend-   ^* 

ments  within  fourteen  days  after  he  shall  have  been  served  with  in- 
terrogatories for  his  examination  in  answer  to  the  amended  informa- 
tion, or  within  such  further  time  as  the  Court  or  a  Judge  may  allow. 
If  he  does  not  he  is  subject  to  the  same  liabilities  as  are  mentioned  in 
the  second  clause  of  this  rule. 

5.  The  answer  of  a  defendant  shall  be  deemed  sufficient. 

^1.)  Where  no  exceptions  for  insufficiency  are  filed  thereto  within 

six  weeks  after  the  filing  of  such  answer. 
(2.)  Where  exceptions  being  filed  the  informant  does  not  set  them 

down  to  be  argued  in  the  term  next  following  the  filing  of  such 

exceptions. 
(3.)  Where  a  further  answer  is  filed,  and  the  old  exceptions  are 

not  set  down  to  be  argued  in   the  term  next  following  the 

filing  of  such  further  answer. 

6.  Unless  the  Court  or  a  Judge  give  special  leave  to  the  contrary,  j^^^  XXXIII. 
there  most  be  at  least  two  clear  days  between  the  service  of  a  notice  ^* 

VOL.  IV. — H.  &  a  U  SXCH. 
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of  motion  and  a  day  named  in  the  notice  for  hearing  the  motion.  And 
in  the  computation  of  tiro  such  clear  days  Sundays  and  other  days  in 
which  the  Queen*8  Remembrancer's  office  is  closed  shall  not  be 
reckoned. 

7.  The  times'  limited  in  this  and  the  others^of  these  roles  shall 
apply  both  to  town  and  country  causes,  and  in  all  cases  not  prorided 
for  by  these  rules  the  times  in  all  causes  shall  be  the  same  as  those 
heretofore  allowed  in  town  causes. 


RULE  VI. 


Chancery 
Order  of  6th 
Maich,  1860. 


Printing  of  Amtoers. 

1.  The  practice  of  engrossing  answers  on  parchment  shall  henoe« 
forth  be  discontinued,  and  a  defendant  (except  as  otherwise  provided 
by  the  fiflh  clause  of  this  rule)  is  to  file  his  answer  divided  into  para« 
graphs,  numbered  consecutively,  and  written  bookwise  upon  paper  of 
the  same  size  and  description  as  that  on  which  informations  are 
printed. 

2.  At  the  time  when  a  defendant  files  his  answer  he  is  to  leave  with, 
the  Queen*s  Remembrancer  a  fair  copy  thereof  (without  the  schedules 
(if  any)  of  accounts  or  documents),  and  the  clerks  of  the  Qaeen*s 
Remembrancer  are  to  examine  and  correct  such  copy  with  the  answer 
filed,  and  return  it  so  examined,  with  a  certificate  thereon  that  it  is 
correct  and  proper  to  be  printed. 

3.  A  defendant  is  then  to  cause  his  answer  to  be  printed  from  such, 
certified  copy  on  paper  of  the  same  size  and  description,  and  in  the 
same  type,  style,  and  manner  on  and  in  which  informations  are  re- 
quired to  be  printed,  and  before  the  expiration  of  four  days  from  the 
filing  of  his  answer  is  to  leave  a  printed  copy  thereof  with  the  Queen*9 
Remembrancer,  with  a  written  certificate  thereon  by  the  defendant's 
solicitor,  or  by  the  defendant  if  defending  in  person,  that  such  prinft 
is  a  true  copy  of  the  copy  of  the  answer  so  certified ;  and  if  sUcIa 
printed  copy  shall  not  be  so  left  the  defendant  shall  be  subject  to  th^ 
same  liabilities  as  if  no  answer  had  been  filed. 

4.  At  any  time  afler  the  expiration  of  such  four  days  the  defend- 
ant, within  forty-eight  hours  after  the  same  shall  have  been  demande<3 
in  writing,  is  to  have  ready  for  delivery  to  the  informant  an  offidaJ 
and  certified  printed  copy  of  the  answer. 

6.  Notwithstanding  the  preceding  clauses  of  this  rule,  a  defendazml 
is  to  be  at  liberty  to  swear  to  and  file  a  printed  answer. 

6.  On  receiving  from  the  informant  a  demand  for  an  official  and 
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certified  printed  copj  of  the  answer,  the  defendant  is  to  get  a  printed        1866. 
eop7  thereof  examined  by  the  clerks  of  the  Queen*s  Remembrancer        v^^.^^^ 
lidi  the  answer  as  filed,  and  to  stamp  such  copy  with  a  stamp  for  5s, ;        B,eqvlm 
and  the  clerks  of  the  Queen*s  Remembrancer,  on  finding  that,  such 
oopj  is  dalj  stamped  and  correct,  are  to  certify  thereon  that  the  same 
n  t  oQfrect  copy,  and  to  mark  the  same  as  an  office  copy. 

7.  Sndi  copy  is,  on  demand,  to  be  delivered  to  the  informant,  who 
on  receipt  thereof  is  to  pay  to  the  defendant  the  amount  of  the  stamp 
thereon,  and  at  the  rate  of  4tL  per  folio  for  the  same. 

8.  Tlie  informant  is  also  to  be  entitled  to  demand  and  receive  from 
the  defendant  any  additional  number  of  printed  copies  of  his  answer 
not  exceeding  ten,  on  payment  for  the  same  at  the  rate  of  one  half* 
peonj  per  folio. 

9.  After  all  the  defendants  who  are  required  to  answer  shall  have 
filed  their  answers,  a  co-defendant  is  to  be  entitled  to  demand  and  rc< 
oei?e  from  any  other  defendant  any  number  of  printed  copies  of  his 
mwer,  not  exceeding  six,  on  payment  for  the  same  at  the  rate  of  one 
halfpenny  per  folio. 

10.  Office  copies  of  schedules  to  answers  of  accounts  or  documents 
are  to  be  obtained  according  to  the  practice  now  existing  for  obtaining 
<^  copies  of  answers. 

11*  The  clerks  of  the  Queen*s  Remembrancer  are  not  to  certify  or 
»ark  any  printed  copy  of  an  answer  which  has  any  alteration  or 
Bterlineation  in  writing. 

13.  Ko  costs  are  to  be  allowed  for  any  written  brief  of  an  answer, 
''^  the  Court  or  a  Judge  shall  direct  the  allowance  thereof. 

'^  The  clauses  of  this  rule,  other  than  clause  one,  are  not  to  apply 
^  *&awers  filed  by  defendants  defending  in  form&  pauperis. 


RULE  VIL 

Taking  InfomuUioM  Pro  Confeuo. 

^*  Upon  the  execution  of  an  attachment  for  want  of  answer  against   Consolidated 
^y  defendant,  or  at  any  time  within  three  Weeks  aflberwards,  the  in-   ChaDcciy 
'^'''luuit  may  cause  such  defendant  to  be  served  with  a  notice  of  motion   ^ 
to  be  made  on  some  day  in  the  following  term  not  less  than  fourteen 
^*Ti  after  the  day  of  such  service,  that  the  information  may  be  taken 
(It)  Gonfesso  against  such  defendant,  and  thereupon,  unless  such  de- 
^'^t  has  in  the  meantime  put  in  his  answer  to  the  information,  or 
^'^'^■Uked  further  time  to  answer  the  same,  the  Court,  if  it  so  think  fit, 
^7  order  the  information  to  be  taken  pro  confesso  against  such 
^^^^Budant,  either  immediately,  or  at  such  time,  and  upon  such  terras, 
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1866.         ^^^  sabject  to  such  conditions  as  under  the  circumstances  of  tlie  case 

^.^p-y-^m/       the  Court  shall  think  proper. 

REOULii  2.  Where  any  defendant,  whether  within  or  not  within  the  juris- 

diction  of  the  Ck>urt,  does  not  put  in  his  answer  in  due  time  after 
appearance  entered  by  or  for  him,  and  the  informant  is  unable  with 
due  diligence  to  procure  a  writ  of  attachment  or  any  subsequent  pro« 
cess  for  want  of  answer  to  be  executed  against  such  defendant  by 
reason  of  his  being  out  of  the  jurisdiction  of  the  Court,  or  being 
concealed,  or  for  any  other  cause,  then  such  defendant  shall,  for  the 
purpose  of  enabling  the  informant  to  obtain  an  order  to  take  the 
information  pro  confesso,  be  deemed  to  haTe  absconded  to  SToid  or  to 
haTC  refused  to  obey  the  process  of  the  Court. 

3.  Where  any  defendant  who  under  the  second  clause  of  Uiis  rule 
may  be  deemed  to  haye  absconded  to  avoid  or  to  have  refused  to 
obey  the  process  of  the  Court  appears  in  person  or  by  his  own  solici- 
tor, the  informant  may  serve  upon  such  defendant  or  hb  solicitor  a 
notice  that  on  a  day  in  such  notice  named  (being  not  less  than  four- 
teen days  after  the  service  of  such  notice)  the  Court  will  be  moved 
that  the  information  may  be  taken  pro  confesso  agiunst  such  defend- 
ant; and  the  informant  must  upon  the  hearing  of  such  motion 
satisfy  the  Court  that  such  defendant  ought  under  the  provisions  of 
the  second  clause  of  this  rule  to  be  deemed  to  have  absconded  to 
avoid  or  to  have  refused  to  obey  the  process  of  the  Court ;  and  the 
Court  if  so  satisfied,  and  if  an  answer  has  not  been  filed,  may,  if  it  ao 
think  fit,  order  the  information  to  be  taken  pro  confesso  against  such 
defendant,  either  immediately  or  at  such  time  or  upon  such  further 
notice  as  under  the  circumstances  of  the  case  the  Court  may  think 
proper. 

4.  Where  any  defendant  who  under  the  2nd  clause  of  this  rule 
may  be  deemed  to  have  absconded  to  avoid  or  to  have  refused  to 
obey  the  process  of  the  Court,  has  had  an  appearance  entered  for 
him  under  the  2nd,  5th,  or  6th  clause  of  Rule  11.,  and  does  not 
afterwards  appear  in  person  or  by  his  own  solicitor,  the  informant 
may  cause  to  be  inserted  in  the  London  Gazette  a  notice  that  on  a 
day  in  such  notice  named  (being  not  less  than  four  weeks  afler  the 
first  insertion  of  such  notice  in  the  London  Gazette),  the  Court  will 
be  moved  that  the  information  may  be  taken  pro  confesso  against 
such  defendant,  and  the  informant  must  upon  the  hearing  of  audi 
motion  satisfy  the  Court  that  such  defendant  ought,  under  the  pro- 
visionsof  the  2nd  clause  of  this  rule,  to  be  deemed  to  have  absconded 
to  avoid  or  to  have  refused  to  obey  the  process  of  the  Court,  and 
that  such  notice  of  motion  has  been  inserted  in  the  London  GazeU* 
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•t  lent  once  in  ererj  entire  week  (reckoned  from  Sundaj  morning         iggn 
to  Sitordaj  evening)  which  ahall  have  elapsed  between  the  time  of       ««*nr^^ 
tlie  first  insertion  thereof  and  the  time  for  which  the  said  notice  is      .  Bkouui 
giten;  and  the  Coort^  if  so  satisfied,  and  if  an  answer  has  not  been 
filed,  maj,  if  it  so  think  fit,  order  the  information  to  be  taken  pro 
ooDfesso  against  snch  defendant,  either  inmiediatelj  or  at  such  time 
or  opon  such  further  notice  as  under  the  circumstances  of  the  case 
the  Court  may  think  proper. 

^*  Aoj  defendant,  being  in  custody  for  want  of  his  answer  and 
nbmitting  to  have  the  information  taken  pro  confesso  against  him, 
mj  ipplj  to  the  Court  upon  motion,  with  notice  to  be  served  on  the 
inioniuuit,  to  be  discharged  out  of  custody,  and  thereupon  the  Ck)urt 
Bttj  order  the  information  to  be  taken  pro  confesso  against  such 
defendant,  and  may  order  him  to  be  discharged  out  of  custody  upon 
nch  terms  as  appear  to  be  just,  unless  it  appears,  from  the  nature  of 
the  ini(Himuit*s  case,  or  otherwise  to  the  satisfaction  of  the  Ck)urt, 
^justice  cannot  be  done  to  the  informant  without  discovery  or 
^D^er  discovery  from  such  defendant. 

6,  Ko  cause  in  which  an  order  is  made  that  an  information  be  taken 
pro  confesso  against  a  defendant  shall  be  heard  on  the  same  day  on 
vluch  the  order  is  made,  but  the  cause  shall  be  set  down  to  be  heard, 
ttd  the  Court,  if  it  so  think  fit,  may  appoint  a  special  day  for  the 
l^Mring  thereof. 

7*  A  defendant  against  whom  an  order  to  take  an  information 
pro  oonfiano  is  made  may  appear  at  the  hearing  of  the  cause,  and 
where  he  waives  all  objection  to  the  order,  but  not  otherwise,  he 
^7  be  heard  to  argue  the  case  upon  the  merits  as  stated  in  the 
information. 

^  Upon  the  hearing  of  a  cause  in  which  an  information  has  been 

^"^^^cred  to  be  taken  pro  confesso,  such  decree  shall  be  made  as  to  the 

^^^W  shall  seem  just ;   and  in  the  case  of  any  defendant  who  has 

^l^peared  at  the  hearing,  and  waived  all  objection  to  such  order  to 

^^  the  infbrmadon  pro  confesso,  or  against  whom  the  order  has 

^^  made  after  appearance  by  himself  or  his  own  solicitor,  or  upon 

^^^^  served  on  him,  or  after  the  execution  of  a  writ  of  attachment 

^fiinst  him,  the  decree  shall  be  absolute. 

9.  In  pronouncing  the  decree  the  Ck)urt  may,  either  upon  the  case 
Allied  in  the  information,  or  upon  that  case  and  a  motion  by  the 
^afimnant  for  the  purpose,  as  the  case  may  require,  order  a  receiver 
^  the  z«al  and  personal  estate  of  the  defendant  against  whom  the 
jnfimnation  has  been  ordered  to  be  taken  pro  confesso  to  be  appointed, 
the  usual  directions,  or  direct  a  sequestration  of  such  real  and 
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1866.         ^^^  sabject  to  such  conditions  as  under  the  circumstanoes  of  the  ctse 

%.^p-y-«M/       the  Court  shall  think  proper. 

REOULii  2.  Where  any  defendant,  whether  within  or  not  within  the  juris- 

diction  of  the  Court,  does  not  put  in  his  answer  in  due  time  after 
appearance  entered  by  or  for  him,  and  the  informant  is  unable  with 
due  diligence  to  procure  a  writ  of  attachment  or  any  subsequent  pro- 
cess  for  want  of  answer  to  be  executed  against  such  defendant  bj 
reason  of  his  being  out  of  the  jurisdiction  of  the  Court,  or  being 
concealed,  or  for  any  other  cause,  then  such  defendant  shall,  for  the 
purpose  of  enabling  the  informant  to  obtain  an  order  to  take  the 
information  pro  confesso,  be  deemed  to  have  absconded  to  aToid  or  to 
haTC  refused  to  obey  the  process  of  the  Court. 

3.  Where  any  defendant  who  under  the  second  clause  of  this  rule 
may  be  deemed  to  have  absconded  to  avoid  or  to  have  refused  to 
obey  the  process  of  the  Court  appears  in  person  or  by  his  own  solid- 
tor,  the  informant  may  serve  upon  such  defendant  or  his  solicitor  a 
notice  that  on  a  day  in  such  notice  named  (being  not  less  than  four- 
teen days  after  the  service  of  such  notice)  the  Court  will  be  moved 
that  the  information  maj  be  taken  pro  confesso  against  such  defend- 
ant; and  the  informant  must  upon  the  hearing  of  such  motion 
satisfy  the  Court  that  such  defendant  ought  under  the  provisions  of 
the  second  clause  of  this  rule  to  be  deemed  to  have  absconded  to 
avoid  or  to  have  refused  to  obej  the  process  of  the  Court ;  and  the 
Court  if  so  satisfied,  and  if  an  answer  has  not  been  filed,  ma/,  if  it  so 
think  fit,  order  the  information  to  be  taken  pro  confesso  against  such 
defendant,  either  immediately  or  at  such  time  or  upon  such  further 
notice  as  under  the  circumstances  of  the  case  the  Court  may  think 
proper. 

4.  Where  any  defendant  who  under  the  2nd  clause  of  this  rule 
may  be  deemed  to  have  absconded  to  avoid  or  to  have  refused  to 
obey  the  process  of  the  Court,  has  had  an  appearance  entered  foi 
him  under  the  2nd,  5thy  or  6th  clause  of  Rule  11.,  and  does  not 
afterwards  appear  in  person  or  by  his  own  solicitor,  the  informant 
may  cause  to  be  inserted  in  the  London  Oazette  a  notice  that  on  f 
day  in  such  notice  named  (being  not  less  than  four  weeks  afler  the 
first  insertion  of  such  notice  in  the  London  Oazette)^  the  Court  wiU 
be  moved  that  the  information  may  be  taken  pro  confesso  against 
such  defendant,  and  the  informant  must  upon  the  hearing  of  sucii 
motion  satisfy  the  Court  that  such  defendant  ought,  under  the  pro- 
visionsof  the  2nd  clause  of  this  rule,  to  be  deemed  to  have  absconded 
to  avoid  or  to  have  refused  to  obey  the  process  of  the  Court,  and 
that  such  notice  of  motion  has  been  inserted  in  the  London  GfuuXtn 
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at  least  onee  in  CTery  entire  week  (reckoned  from  Sundaj  morning         X^QQ 
to  Saturday  erening)  which  shall  have  elapsed  between  the  time  of       ^^-y^ 
the  first  insertion  thereof  and  the  time  for  which  the  said  notice  is       Rkoula 
given;  and  the  Coort^  if  so  satisfied,  and  if  an  answer  has  not  been     ^"""^^■*- 
filed,  maj,  if  it  so  think  fit,  order  the  information  to  be  taken  pro 
ooDfesso  against  snch  defendant,  either  immediately  or  at  such  time 
or  upon  such  further  notice  as  under  the  circumstances  of  the  case 
the  Court  may  think  proper. 

^.  Any  defendant,  being  in  custody  for  want  of  his  answer  and 
submitting  to  have  the  information  taken  pro  confesso  against  him, 
^"^7  W^J  to  the  Court  upon  motion,  with  notice  to  be  served  on  the 
informant,  to  be  discharged  out  of  custody,  and  thereupon  the  Court 
maj  order  the  information  to  be  taken  pro  confesso  against  such 
defendant,  and  may  order  him  to  be  discharged  out  of  custody  upon 
nich  terms  as  appear  to  be  just,  unless  it  appears,  from  the  nature  of 
thein&nnant's  case,  or  otherwise  to  the  satisfaction  of  the  Court, 
^jostice  cannot  be  done  to  the  informant  without  discovery  or 
father  disoorery  from  such  defendant. 

6.  No  cause  in  which  an  order  is  made  that  an  information  be  taken 
pn>  confesso  against  a  defendant  shall  be  heard  on  the  same  day  on 
*^  tlie  order  is  made,  but  the  cause  shall  be  set  down  to  be  heard, 
*od  the  Court,  if  it  so  think  fit,  may  appoint  a  special  day  for  the 
*e«ring  thereof. 

^*  A  defendant  against  whom  an  order  to  take  an  information 

1*0  oon&sso  is  made  may  appear  at  the  hearing  of  the  cause,  and 

^here  he  wuYes  all  objection  to  the  order,  but  not  otherwise,  he 

^y  be  heard  to  argue  the  case  upon  the  merits  as  stated  in  the 

itfornution. 

^  Upon  the  hearing  of  a  cause  in  which  an  information  has  been 
^^x^  to  be  taken  pro  confesso,  such  decree  shall  be  made  as  to  the 
^^^^  shall  seem  just ;  and  in  the  case  of  any  defendant  who  has 
^^^^ared  at  the  hearing,  and  waived  all  objection  to  such  order  to 
ll^^  the  information  pro  confesso,  or  against  whom  the  order  has 
^^  made  after  appearance  by  himself  or  his  own  solicitor,  or  upon 
^^^  serred  on  him,  or  after  the  execution  of  a  writ  of  attachment 
^^ainst  him,  the  decree  shall  be  absolute. 

9.  In  pronouncing  the  decree  the  Court  may,  either  upon  the  case 
^^•ted  in  the  information,  or  upon  that  case  and  a  motion  by  the 
^^t&rmant  for  the  purpose,  as  the  case  may  require,  order  a  receiver 
^the  real  and  personal  estat^of  the  defendant  against  whom  the 
Information  has  been  ordered  to  be  taken  pro  confesso  to  be  appointed, 
^ith  the  unud  directions,  or  direct  a  sequestration  of  such  real  and 
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1866.         personal  estate  to  be  issued,  and  may  (if  it  appear  to  be  joat)  direet 
v^-<-w^       payment  to  be  made  out  of  such  real  or  personal  estate  of  such  sum 
RvauLA       Qf  money  aa  at  the  hearing  or  any  subsequent  stage  of  the  cause  the 
informant  shall  appear  to  be  entitled  to. 

10.  A  decree  founded  on  an  information  taken  pro  confesso  is  to  be 
entered  as  other  decrees. 

11.  Afler  a  decree  founded  on  an  information  taken  pro  coDfesao 
has  been  entered,  an  office  copy  thereof  shall  (unless  the  Court  shall 
dispense  with  service  thereof)  be  served  on  the  defendant  against 
whom  the  order  to  take  the  information  pro  confesso  was  made,  or 
his  solicitor ;  and  where  the  decree  is  not  absolute,  under  the  8th 
clause  of  this  rule,  such  defendant  or  his  solicitor  shall  be  at  the  aame 
time  served  with  a  notice  to  the  effect  that  if  such  defendant  desires 
permission  to  answer  the  informant's  information,  and  set  aside  the 
decree,  application  for  that  purpose  must  be  made  to  the  Court 
within  the  time  specified  in  the  notice,  or  that  otherwise  such 
defendant  will  be  absolutely  excluded  from  making  any  such  apj^* 
cation. 

12.  Where  such  notice  as  is  mentioned  in  the  last  preceding  dame 
of  this  rule  is  to  be  served  within  the  jurisdiction  of  the  Court,  the 
time  therein  specified  for  such  application  to  be  made  by  the  defendant 
shall  be  fourteen  clear  days  after  the  service  of  such  notice^  or  m 
case  the  Court  be  not  sitting  at  the  expiration  of  such  fourteen  dear 
days,  then  on  the  first  day  of  the  term  next  following  the  expiration 
of  such  fourteen  dear  days ;  but  where  such  notice  is  to  be  served 
out  of  the  jurisdiction  of  the  Court,  such  time  shall  be  spedally 
appointed  by  the  Court,  on  the  ex  parte  application  of  the 
informant. 

13.  No  proceeding  shall  be  taken,  and  no  receiver  appointed  under 
the  decree,  nor  any  sequestrator  under  any  sequestration  issued  in 
pursuance  thereof,  shall  take  possession  of  or  in  any  manner  inter- 
meddle with  any  part  of  the  real  or  personal  estate  of  a  defendant, 
and  no  other  process  shall  issue  to  compel  performance  of  the  decree, 
without  leave  of  the  Court  or  a  Judge,  to  be  obtained  after  notice 
served  on  such  defendant  or  his  solicitor,  unless  the  Court  or  a  Ju^ge 
•hall  dispense  with  such  service. 

14.  Any  defendant  waiving  all  objection  to  take  the  information 
pro  confesso,  and  submitting  to  pay  such  costs  as  the  Court  may 
direct,  may,  before  inrolment  of  the  decree,  have  the  cause  re-heard 
upon  the  merits  stated  in  the  information,  the  petition  for  re-hearing 
being  signed  by  counsel  as  other  petitions  for  re-hearing. 

15.  Where  a  decree  is  not  absolute,  under  the  8th  clause  of  this 
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rule,  the  Court  maj  order  the  same  to  be  made  absolute,  on  the         ^  ^ 
notkn  of  the  informant  made,—  v^-»y-^ 

(1.)  After  the  expiration  of  >three  weeks  from  the  service  of  a       RiocLii 
copj  of  the  decree  on  a  defendant,  where  the  decree  has  been     Ga»*aAL£8. 
lerred  within  the  jurisdiction  : 
(2.)  After  the  expiration  of  the  time  limited  by  the  notice  pro* 
Tided  for  bj  the  llth  clause  of  this  rule,  where  the  decree  has 
been  serred  without  the  jurisdiction : 
(8.)  After  the  expiration  of  three  jears  from  the  date  of  the 
decree,  where  a  defendant  has  not  been  senred  with  a  cop/ 
thereof: 
And  such  order  may  be  made  either  on  the  first  hearing  of  such 
BotioD,  or  on  the  expiration  of  any  further  time  which  the  Court 
■tj,  on  the  hearing  of  such  motion,  allow  to  the  defendant  for 
Qoring  for  leave  to  answer  the  information. 

16.  Where  the  decree  is  not  absolute,  under  the  8th  clause,  and 

htt  not  been  made  absolute,  under  the  15th  clause  of  this  rule,  and 

t  dtsfeadint  has  a  case  upon  merits  not  appearing  in  the  information, 

he  maj  apply  to  the  Court  by  motion,  supported  by  an  affidavit 

>tatiiig  such  case,  and  submitting  to  such  terms  with  respect  to  costs 

md  otherwise  as  the  Court  may  think  reasonable,  for  leave  to  answer 

the  information ;  and  the  Court,  if  satisfied  that  such  case  is  proper 

to  be  snbmitted  to  the  judgment  of  the  Court,  may,  if  it  think  fit 

'Bd  upon  such  terms  as  seem  just,  vacate  the  inrolment  (if  any)  of 

^  decree,  and  permit  such  defendant  to  answer  the  information ; 

^  ^here  permission  is  so  given  to  put  in  an  answer,  leave  may  be 

V^^tx  to  file  a  separate  replication  to  such  answer,  and  issue  may  be 

j^^^i^ed,  and  witnesses  examined,  and  such  proceedings  had  as  if  the 

^"^^^t^  had  not  been  made,  and  no  proceedings  against  such  defendant 

^*^  been  had  in  the  cause. 

^7.  The  rights  and  liabilities  of  any  defendant  under  a  decree 
^'^^  upon  an  information  "taken  pro  confesso  shall  extend  to  the 
^^presentative^  of  any  deceased  defendant,  and  to  any  persons 
under  any  person  who  was  defendant,  at  the  time  when  the 
was  pronounced ;  and  with  reference  to  the  altered  state  of 
^iirties  and  any  new  interests  acquired,  the  Court  may,  upon  motion 
%erTed  in  such  manner  and  supported  by  such  evidence  as  under  the 
wenmftancee  of  the  case  the  Court  may  deem  sufficient,  permit  such 
'Itfooeedings  to  be  taken  as  the  nature  and  circumstances  of  the  case 
lequire,  finr  the  purpose  of  having  the  decree  (if  absolute)  duly 
executed,  or  for  the  purpose  of  having  the  matter  of  the  decree  (if 
not  absolute)  duly  considered,  and  the  rights  of  the  parties  duly 
ascertained  and  determined* 
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bkodui  rule  vm. 

Gekbxalis. 

Traverting  Nate. 

Consolidated         i.  After  the  expiration  of  the  time  allowed  to  a  defeodani  to 

OzderaXlIL    P^^^  answer,  or  demur  (not  demurring  alone)  to  anj  infbrmatioii, 

!•  whether  original  or   amended  before  answer,  which  he   baa  been 

required  to  answer,  if  such  defendant  has  not  filed  anj  plea,  answer, 
or  demurrer,  the  informant  maj,  if  he  think  fit,  file  a  note  at  the 
Queen's  Bemembrancer*s  Office  to  the  following  effeet: — ^**llie 
informant  intends  to  proceed  with  the  canse  as  if  the  defendant  had 
filed  an  answer  trayersing  the  case  made  bj  the  information.** 

lb.  XTTI.  2.  2.  After  the  expiration  of  the  time  allowed  to  a  defendant  to 

plead,  answer,  or  demur  (not  demurring  alone)  to  an  information, 
amended  after  answer,  which  he  has  been  required  to  answer,  if, 
such  defendant  has  not  filed  anj  plea,  answer,  or  demurrer,  liie 
informant  may,  if  he  think  fit,  file  at  the  Queen's  Remembrancer's 
Office  a  note  to  the  following  effisct: — ^^*The  informant  intends  to 
proceed  with  the  cause  as  if  the  defendant  had  filed  an  answer 
trayersing  the  allegations  introduced  into  the  information  bj  amend- 
ment." 

lb  3.  3.  After  the  expiration  of  the  time  allowed  to  a  defendant  to  pot 

in  his  further  answer  to  anj  information,  if  such  defendant  shall  not 
have  put  in  anj  further  answer  the  informant  maj,  if  he  think  fit| 
file  at  the  Queen's  Remembrancer's  Office  a  note  to  the  following 
efi*ect : — ^  The  informant  intends  to  proceed  with  the  cause  as  if  the 
defendant  had  filed  a  further  answer  trayersing  the  allegations  m 
the  information  whereon  the  exceptions  are  founded." 

lb.  4.  4.  Where  a  demurrer  or  plea  to  the  whole  information  is  over- 

ruled, the  informant,  if  he  does  not  require  an  answer,  maj,  if  he 
think  fit,  immediatelj  file  his  note  in  manner  directed  bj  the  1st  or 
2nd  clause  of  this  rule,  as  the  case  maj  require,  and  with  the  same 
efiect,  unless  the  Court,  upon  overruling  such  demurrer  or  jrfea, 
gives  time  to  the  defendant  to  plead,  answer,  or  demur,  and  in  sndi 
case,  if  the  defendant  does  not  file  anj  plea,  answer,  or  demurrer 
within  the  time  so  allowed  bj  the  Court,  the  informant,  if  he  does 
not  then  require  an  answer,  maj,  if  he  think  fit,  on  the  expiration  of 
such  time,  file  such  note. 

lb.  5t  ^-  A  traversing  note  having  been  filed,  a  copj  thereof  shall  be 

served  on  the  defendant  against  whom  the  same  was  filed. 

lb.  6.  6.  The  filing  of  a  traversing  note,  and  due  service  of  a  oopj 

thereof,  shall  have  the  same  effisct  as  if  the  defendant,  against  whom 
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sach  note  18  filed,  had  filed  a  full  answer,  or  further  answer,  traversing         1866. 
the  whole  informatioin,  or  those  parts  of  it  to  which  the  note  relates,       "s^^y^^ 
on  the  daj  on  which  the  note  was  filed.  Qxwujuis. 

7.  A  defendant,  after  senrice  of  the  oopj  of  the  trarersing  note 
filed  aj^iinst  him  as  aforesaid,  shall  not  plead,  answer,  or  demur  to 
the  infbnnation,  or  put  in  anj  further  answer  thereto,  without  the 
special  leaye  of  the  Court  or  a  Judge,  and  the  cause  shall  stand 
m  the  nme  situation  as  if  such  defendant  had  filed  a  tali  answer 
or  fiirther  answer  to  the  infi)rmation  on  the  daj  on  which  the  note 
wtt  filed. 

BULE  IX. 

SepUeation  and  Joimng  Issue. 

1.  Ko  subpoena  to  rejoin  shall  hereafter  be  issued,  and  onlj  one  Consolidated 
lepGcatioQ  shall  be  filed  in  each  cause  unless  the  Court  or  a  Judge   Chancery 
ihall  otherwise  direct,  and  the  replication  shall  be  in  the  form  set  xVIL  2. 
Ml  at  the  end  of  this  rule,  or  as  near  thereto  as  circumstances 
idmit,  sad  upon  the  filing  of  such  replication  the  cause  shall  be 
leased  to  be  completely  at  issue,  and  each  defendant  maj  without 
iDj  rule  or  order  proceed  to  verify  his  case  by  evidence,  and  the 
iitfivniaot  may  in  like  i^pnner  proceed  to  verify  his  case  by  evidence, 
M  anm  as  notice  of  the  replication  having  been  filed  has  been  dul  j 
lenred  on  all  the  defendants  who  have  filed  an  answer  or  plea,  or 
4>uttt  whom  a  traversing  note  has  been  filed,  or  who  have  not  been 
K^oired  to  answer  and  have  not  answered  the  information. 


Fann  of  RepUcatian. 

Between  Informant  and 

Defendant. 

The  infinrmant  hereby  joins  issue  with  the]  defendants  [aU  the 
^tsiarts  who  have  itnswered  or  pleaded,  or  against  whom  a  traversing 
*^  Aai  leenJOedj  or  who  have  not  been  required  to  answer  and  have  not 
'"^'w^  (ks  tJi/brmo^um],  and  will  hear  the  cause  on  information  and 
*uwer  against  the  defendants  [oZZ  the  defendants  against  whom  the 
^'"^^  i»  tohe  heard  on  information  and  anewerl,  and  on  the  order  to 
w  the  information  pro  confesso  against  the  defendants  \aU  the 
V^i^dtails  against  whom  the  information  is  to  be  taken  pro  confesso"]. 

BULE  X 
£vidence* 
1*  The  mode  of  examining  witnesses  now  in  force,  and  all  the  lb.  sect.  VIII. 
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1866*  practice  of  the  Court  in  relation  thereto  so  far  as  the  same  are  inoon* 
v.^^.^^^  sistent  with  these  rules,  shall,  from  and  afler  the  time  appointed  for 
RsGULJi       these  rules  to  come  into  operation,  be  abolished;  provided  always 

- ..  .>  ,  ^  ^.       that  the  Court  or  a  Judire  may,  if  it  shall  seem  fit,  order  any  parti- 

15 &  16  Vict.       ,        .  .        ^     .,.,..,.    ,        7,    ^ 

c.  26,  §  28.       cular  witness  or  witnesses  within  the  jurisdiction  of  the  Court,  or  anj 

witness  or  witnesses  out  of  the  jurisdiction  of  the  Court,  to  be  exa- 
mined upon  interrogatories  in  the  mode  now  in  force,  or  in  sudi 
other  mode  as  the  Court  or  a  Judge  may  direct;  and  that  with 
respect  to  such  witness  or  witnesses  the  practice  of  the  Court  in 
relation  to  the  examination  of  witnesses  shall  continue  in  force,  saye 
only  so  far  as  the  same  may  be  yaried  by  any  order  of  the  Court  or 
a  Judge  in  reference  to  any  particular  case. 
Chancezy  2.  The  informant  or  any  defendant  may,  at  any  Ume  within  four- 

Order,  oth  ^^Q  ^jiyg  nf^P  iMue  has  been  joined  in  a  cause,  apply  to  a  Judge  by 
1861,  nue  3.  &  summons  to  be  served  on  the  opposite  party  for  an  order  that  the 
evidence  as  to  any  facts  or  issues  (such  facts  and  issues  to  be  dis- 
tinctly and  concisely  specified  in  the  summons)  may  be  taken  vivl 
voce  at  the  hearing  of  the  cause,  and  the  Judge  may,  if  he  shall  so 
think  fit,  make  an  order  that  the  evidence  as  to  such  facts  and  issues 
or  any  of  them  shall  be  taken  viv 4  voce  at  the  hearing  accordingly ; 
and  the  facts  and  issues  as  to  which  any  such  order  shall  direct  thai 
the  evidence  shall  be  taken  viv&  voce  at  the  hearing  shall  be  dis* 
tinctly  and  concisely  specified  in  such  order.  And  where  any  such 
order  shall  have  been  made,  the  examination  in  chief,  as  well  as  the 
cross  examination  and  re-examination,  shall  be  taken  before  the  Court 
at  the  hearing  as  to  the  facts  and  issues  specified  in  such  order ;  and 
no  affidavit  shall  be  admissible  at  the  hearing  in  respect  of  any  fact 
or  issue  which  shall  be  included  in  any  such  order  as  aforesud. 

3.  Except  as  to  facts  or  issues  included  in  any  order  directing 
evidence  to  be  taken  viv&  voce  at  the  hearing  under  the  first  clause 
of  this  rule,  each  party  shall  be  at  liberty  to  verify  his  case  by 
affidavit. 

4.  A  Judge  may,  if  he  think  fit,  upon  the  application  of  either 
party,  by  summons  served  on  the  opposite  party,  order  that  any  par- 
ticular witness  or  witnesses  shall  be  examined  orally  before  an 
examiner  specially  appointed  by  the  Judge  for  that  purpose,  whether 
the  evidence  of  such  witness  or  witnesses  relate  to  any  facts  and 
Issues  specified  in  an  order  under  the  second  clause  of  thu  rule,  or 
not ;  and  witnesses  so  examined  shall  be  subject  to  cross  examination 
and  re-examination;  and  such  examination,  cross  examination,  and 
re-examination  shall  be  conducted  as  nearly  as  may  be  in  the  mode 
now  in  use  in  Courts  of  common  law  with  respect  to  a  witness  about 
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togD  afaroad,  tnd  not  expected  to  be  present  at  the  trial  of  a  canse,        186G. 
bal  nibjeet  to  such  directiona  as  may  be  given  by  the  Jadge  in  an j       v^i.^^^^ 
ptrticiilar  case.  BmavLM 

£.  The  eridence  in  chief  on  both  sides  in  any  cause  taken  before 

the  hearing,  to  be  used  at  the  hearing  (including  the  examination,  (^ij^^^^^iy 

eroM  examination,  and  re-examination  of  any  witness  before  a  special  Order,  5th 

eximiner,  under  any  such  order  as  mentioned  in  the  last  preceding  x^p^^^  5. 
dnue  of  this  role),  shall  be  closed  within  eight  weeks  afler  issue 
joined,  nnlesB  the  time  is  enlarged  by  special  order ;  and  no  eyidence 

nbieqaeQtly  taken  shall  be  admissible  without  special  leave  of  the  ^^.^^^ 

n  -  T     J,  I06O,  119. 

tovt  or  a  Judge. 

6.  An  affidavits  made  m  a  cause,  whether  for  the  purpose  of  being  qJJJ^^J^^**^ 
ned  at  the  hearing  or  otherwise,  shall  be  taken  and  expressed  in  the  Orders, 

fint  perKm  of  the  deponent,  and  all  affidavits  shall  be  filed  in  the  ^YMi<l' 

Queea^i  Bemembrancer*s  office ;  and  affidavits  to  be  used  at  the  hearing  Roles,  1860, 

of  a  eanae  shall  be  so  filed  before  the  time  of  closing  evidence.  ^'^^* 

7.  ETery  affidavit  in  a  cause  shall  be  divided  into  paragraphs,  and  15  ^  I6  Vict, 
every  paragn^h  shall  be  numbered  consecutively,  and  as  nearly  as  c.  86^  {  37. 
B^  be  shall  be  confined  to  a  distinct  portion  of  the  subject. 

8.  No  affidavit  filed  before  issue  joined  in  any  cause  shall,  without  Consolidated 
■Pwal  leave  of  the  Court  or  a  Judge,  be  received  at  the  hearing  Oida« '^CIX. 
^l^weo(  unless  within  one  month  after  issue  joined  notice  in  writing  12. 

"aQ  baTe  been  given  by  the  party  intending  to  use  the  same  to  the 
^'Ppoaite  party  of  his  intention  in  that  behalf. 

^*  Where  any  party  has  filed  an  affidavit  intended  to  be  used  at  chanceiy 
*^  hearing  of  a  cause,  any  opposite  party  desiring  to  cross  examine  Orders,  5th 
^  Witness  who  has  made  such  affidavit  may  serve  upon  the  party  by   13^1  B^e  19. 
^hoQi  moll  affidavit  has  been  filed  a  notice  in  writing  requiring  the 
^^'^vetion  of  the  witness  for  cross  examination  before  the  Court  at 
^  liearing,  such  notice  to  be  served  within  fourteen  days  next  after 
^^*t]|g  the  evidence ;  but  a  Judge,  on  the  application  of  the  party 
/^^  such  affidavit,  by  summons  served  on  the  opposite  party,  may, 
^lie  eircumstances  of  the  case  in  his  opinion  render  it  expedient, 
^^  an  order  giving  the  party  filing  such  affidavit  liberty  to  produce 
^^  witness  for  cross  examination  at  a  time  named  in  such  order, 
^^f^fe  an  examiner  specially  appointed  by  the  Judge,  instead  of  at 
^^  hearing.    Unless  such  witness  is  produced  accordingly  at  the 
^^^9ing,  or,  if  such  order  as  last  aforesaid  have  been  made,  then  at 
^^  time  named  in  such  order,  such  affidavit  shall  not  be  used  as 
^^^ence  without  the  leave  of  the  Court.    The  party  producing  such 
^^tjtess  shall  be  entitled  to  demand  the  expenses  thereof  in  the  first 
^^^tiooe  from  the  party  requiring  such  production,  but  such  expenses 
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shall  ultimtely  be  borne  as  the  Court  shall  direct  The  wit 
produced  and  cross  examined,  shall  be  subject  to  oral  re-ex 
on  behalf  of  the  party  by  whom  his  affidavit  was  filed. 

10.  Where  any  such  notice  as  is  mentioned  in  the  last 
clause  is  given,  the  party  to  whom  it  is  given  shall  be  < 
compel  the  attendance  of  the  witness  for  cross  examinatic 
same  way  as  he  might  compel  the  attendance  of  a  wttn* 
examined  on  his  behalf* 

11.  The  attendance  of  a  witness,  whether  before  the  C 
special  examiner,  may  be  compelled,  either  by  an  order  of 
in  the  same  manner  as  in  Courts  of  common  law,  or  by  a 
ad  testificandum,  or  subpoena  duces  tecum,  which  may  be  ii 
mentioned  at  the  foot  of  this  rule,  with  such  variations  ai 
stances  may  require. 

12.  When  the  examination  or  cross  examination  of  witaesi 
a  special  examiner  shall  have  been  concluded,  the  original  dc 
authenticated  by  the  signature  of  the  examiner,  shall  be  tr 
by  him  to  the  Queen*8  Remembrancer's  office,  to  be  there  fi 

13.  Any  party  to  a  cause  requiring  the  attendance  of  a 
before  the  Court  for  the  purpose  of  being  examined  shall  gi 
opposite  party  forty-eight  hours  notice  at  least  of  his  int 
examine  such  witness  or  person,  such  notice  to  contain  the  i 
description  of  the  person,  unless  the  Court  or  a  Judge  sha 
case  think  fit  to  dispense  with  such  notice. 

14.  Upon  the  hearing  of  any  cause,  the  Court,  if  it  shall 
do  so,  may  require  the  production  and  oral  examination  be 
of  any  witness  or  party  in  the  cause,  and  nuiy  direct  the  cofl 
attending  the  production  and  examination  of  such  witness  oi 
be  paid  in  such  manner  as  it  may  think  fit. 

15.  In  cases  where  it  shall  be  necessary  for  any  party  it 
evidence  subsequently  to  the  hearing  of  a  cause,  such  evidi 
be  taken  by  affidavit,  but  subject  to  any  special  directions  w 
be  given  by  the  Court  or  a  Judge  in  any  particular  case. 

]  6.  Affidavits  to  be  filed  in  the  office  of  the  Queen's  Remes 
whether  for  the  purpose  of  being  used  on  an  interlocutory  ap 
or  at  the  hearing  of  a  cause,  or  otherwise,  are  to  be  written 
cap  paper  bookwise:  Provided  nevertheless,  that  the  Qu< 
membrancer  may  receive  and  file  affidavits  written  otherwis> 
here  directed,  if  in  his  opinion  the  circumstances  of  the  cas 
such  reception  and  filing  desirable  or  necessary. 

17.  Upon  applications  by  motion  to  the  Court  in  any  suit  d 
therein  for  an  injunction,  or  to  dissolve  an  injunction,  the  i 
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the  defeodaDt  shall,  for  the  purpose  of  evidence  on  such  motions,  be  186G. 

Kgirded  merelj  as  an  affidavit  of  the  defendant,  and  affidavits  may  be  v^^^^^ 

reeeiTed  ind  read  in  opposition  thereto.  ^  Rbgdlb 

^'^  GSMEKALES. 


FomofSubpcaia  referred  to  in  Clause  II  of  the  preceding  Rtde. 

YiCTOBiA,  by  the  Grace  of  Grod  of  the  United  Kingdom  of  Great 
Brittin  and  Ireland  Queen,  Defender  of  the  Faith :  To 
greetbg.  We  command  you  [and  every  of  you],  That,  all  excuses 
oeising,  jou  do  personally  be  and  appear  before  [our  trusty  and  well- 
belored  The  Barons  of  our  Court  of  Exchequer  at  Westminster,  at 
such  times  as  the  bearer  hereof  shall  by  notice  in  writing  appoint], 
[or  an  examiner  specially  appointed  for  the  examination 

of  witaesses  in  our  Exchequer,  at  such  times  and  places  as  the  bearer 
hereof  shall  by  notice  in  writing  appoint],  to  testify  the  truth  according 
to  joar  knowledge  in  a  certain  cause  depending  in  our  said  Court  of 
Exchequer,  wherein  is  informant  [and 

pliintiff,  or  and  and  others  are  plaintiffs],  and 

tod  others  [or  another]  is  [or  are]  defendant  [or  defendants]  on  the 
put  of  the  [and  that  you  then  and  there  bring 

with  joa  and  produce  ],  and  hereof  fail  not  at 

70V  peril 
Witness,  &c. 

RULE  XL 

Setting  down  for  Hearing, 

1*  Within  eight  weeks  afler  the  evidence  has  been  closed,  the  in-  Consolidated 
formtnt  is  to  set  down  the  cause,  and  obtain  and  serve  on  the  solicitor  SjJJ^^'Z-jrT 
^  the  defendant,  or  upon  the  defendant  if  defending  in  person,  a  1. 
nhpsna  to  hear  judgment.    If  he  does  not,  any  defendant,  after  the 
ttpmtion  of  such  eight  weeks,  may  set  the  cause  down,  and  may 
<^ottt]i  a  subpoena  to  hear  judgment,  and  serve  the  same  on  the 
nlicitorof  the  informant,  and  on  the  other  defendants,  if  any. 

^  A  subpoena  to  hear  judgment  must  be  served  at  least  ten  days  ib.  XXI.  5, 
W»e  the  return  thereof. 

'•  A  subpoena  to  hear  judgment  shaU  be  in  the  form  next  herein- 
**^  let  forth,  with  such  variations  as  circumstances  may  require. 


Subpcma  to  hear  Judgment. 
ViGtoiu,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 


t. 
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Britain  and  Ireland  Queen,  Defender  of  the  Faith :  To 
greeting.    We  command  you  [and  every  of  you]  that  you  appear 
before  the  Chancellor  and  Barons  of  our  Exchequer  at  Westminster 
on  the  day  of  or  whenever  thereafter  a  certain  cause 

now  depending  in  our  Court  of  Exchequer  at  Westminster,  wherein 
is  informant  [and  plaintiflf],  and  is  defendant 

[or,  are  defendants],  shall  come  on  for  hearing,  then  and  there  to 
receive  and  abide  by  such  judgment  and  decree  as  shall  then  or 
thereafter  be  pronounced,  upon  pain  of  judgment  being  pronounced 
against  you  by  default. 
Witness  at  Westminster  the  day  of  ,  in 

tha  year  of  our  Lord  one  thousand  eight  hundred  and  sixty 


Consolidated 

Chancery 

Orders, 

xxm.2. 


Rules  of  26th 

November, 

1861. 

Rule  of  22nd 
June,  1860. 


Bole  114. 


Role  113. 


RULE  XIL 
Deereesj  Rules^  and  Ordert. 

1.  It  shall  not  be  necessary  in  drawing  up  any  decree  to  recite  any 
of  the  pleadings  or  any  previous  proceeding  beyond  the  prayer  of  the 
information,  but  it  shall  be  sufficient  to  refer  thereto ;  save  only  that 
in  cases  involving  special  circumstances,  as  the  Court  or  a  Judge 
shall  direct,  or  the  Queen's  Remembrancer  shall  in  his  discretion 
think  fit,  such  short  recitals  may  be  inserted  as  may  be  necessary  to 
shew  the  grounds  on  which  the  decree  is  granted. 

2.  All  rules  at  side  bar,  and  orders  on  motion  of  course,  shall  bear 
date  on  the  day  they  are  drawn  up. 

3.  All  rules  upon  the  sheriffs  of  London  or  Middlesex  to  return 
writs  shall  be  four-day  rules,  and  upon  other  sherifis  eight-day 
rules. 

4.  The  writ  heretofore  used  calling  upon  a  party  to  perform  a  role, 
order,  or  decree  shall  not  be  necessary  or  used  to  bring  such  party 
into  contempt,  but  the  serving  of  a  copy  of  the  rule,  order,  or  decree, 
or  the  copy  of  an  office  copy  of  such  rule,  order,  or  decree,  shall  be 
deemed  sufficient  service. 

5.  It  shall  not,  except  in  cases  of  attachment,  be  necessary  to  the 
regular  service  of  a  rule,  order,  or  decree  that  the  original  or  office 
copy  thereof  should  be  shewn,  unless  sight  thereof  be  demanded. 


RULE  XUI. 

*Jtevivor  and  Supplemeni, 
1.  Where  an  order  under  the  Crown  Suits,  &c.  Act,  1865,  to  the 
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dect  of  tn  order  to  revive  or  of  a  topplemental  decree  has  been        1866. 
obttined,  the  first  seven  clauses  of  the  second  of  these  rules  shall       ^^.^^^ — ' 
beMwdicable,  in  the  same  manner  as  if  such  order  were  an  informa-       BEomLa 
tioQ  filed  cm  the  daj  on  which  such  prder  is  obtained,  and  to  which 
ikpenoDs  who  would  be  defendants  to  an  information  of  revivor  or 
inpplemental  information  were  defendants. 

2.  Anj  person   under   no  disability,  or  under  the  disability  of  Consolidated 
omrtore  only,  who  may  be  served  with  any  such  order  as  mentioned  Chancery 

m  the  last  preceding  clause,  may  apply  to  the  Court  or  a  Judge  to  xi^i.  1. 
disdiaige  such  order  within  twelve  days  after  such  service. 

3.  Adj  person  under  any  disability  other  than  coverture,  who  may  j\y^ 
be  Knred  with  any  such  order  as  last  aforesaid,  may  apply  to  the 
Court  or  a  Judge  to  discharge  such  order  within  twelve  days  after 

the  appointment  of  a  guardian  or  guardians  ad  litem  for  such  person, 
ind  until  such  period  of  twelve  days  shall  have  expired  such  order 
thall  be  of  no  effect  as  against  such  person. 

4.  Where  the  informant  in  any  cause  which  is  not  in  such  a  state  Consolidated 
Mtoillow  of  an  amendment  being  made  in  the  information,  desires  9^^^^^^ 

to  ftite  or  put  in  issue  any  facts  or  circumstances  which  may  have  XXXII.  2. 
ooeoiTed  tfter  the  institution  of  the  suit,  he  may  state  the  same,  and 
pat  the  same  in  issue»  by  filing  in  the  Queen's  Remembrancer's 
Oflke  a  statement,  either  written  or  printed,  to  be  annexed  to  the 
nifonnation,  and  such  proceedings  by  way  of  answer,  evidence,  and 
otherwise  shall  be  had  and  taken  upon  the  statement  so  filed,  as  if 
the  same  were  embodied  in  a  supplemental  information. 


RULE  XIV. 

Written  Pleadings^  ffc. 

^eas,  demurrers,  interrogatories,  traversing  notes,  replications,  chancery 
npplemental  statements,  exceptions,  and  certificates,  to  be  filed  in  Order,  ^Jh 
the  ofliee  of  the  Queen's  Remembrancer,  are  to  be  written  on  paper  ' 

01  the  aame  description  and  size  as  that  on  which  informations  are 
printed. 

RULE  XV. 
Computation  of  Time. 

^'  la  all  cases    in  which  any   particular  number  of  days,   not  Revenue  side 
•^pressed  to  be  clear  days,  is  prescribed  by  the  rules  or  practice       ^ 
w  the  Court,  the  same  shall  be  reckoned  exclusively  of  the  first 
day,  aad  iadusively  of  the  last  day,  unless  the  last  day  shall  happen 
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1866.  ^  ^^  ^^  ^  Sundaj,  ChriBtmas-daj,  GUxxl  Fridaj,  or  a  daj  appointed 
^->.y^^  for  a  public  fast  or  thanksgiying,  in  which  case  the  time  shall  be 
BiGULii       reckoned  exclusively  of  that  day  also. 

2.  Christmas-day  and  the  three  following  days,  and  the  days 
between  the  Thursday  next  before  and  the  Wednesday  next  after 
Easter-day,  shall  not  be  reckoned  or  included  in  the  time  allowed  for 
any  proceeding. 

3.  The  period  from  the  10th  day  of  August  to  the  24th  day  of 
October  (both  inclusiye),  shall  be  excluded  in  reckoning  the  time 
allowed  for  pleading,  answering,  or  demurring  to  an  information,  and 
for  filing  exceptions  to  answers. 


RULE  XVI. 
Payment  of  Money  into  Court, 

Exchequer  !•  Any  party  directed  by  any  decree  or  order  of  the  Court  or  a 

i^^^i^^<i^^[  Judge  to  pay  money  into  Court,  must  apply « at  the  office  of  the 
Queen*s  Remembrancer  for  a  "  direction**  so  to  do,  which  direction 
must  be  taken  to  the  Bank  of  England,  and  the  money  there  paid  in. 
After  payment,  the  receipt  obtuned  from  the  Bank  of  England  must 
be  filed  at  the  Queen*s  Remembrancer*s  office. 

2.  If  the  money  is  to  be  invested,  paid  out,  or  otherwise  disposed 
of,  an  order  of  the  Court  or  of  a  Judge  must  be  obtained  for  that 
purpose,  upon  notice  to  the  opposite  party. 

3.  The  orders  relating  to  the  matters  mentioned  in  this  rule  are  to 
be  drawn  up  in  the  Queen*s  Remembrancer*s  office.  \ 

RULE  XVIL 

Becogmzances, 

Exchequer  1  •  -^  recognizances,  if  taken  and  acknowledged  in  town,  are  to  be 

«?^i  79^^*    taken  and  acknowledged  before  a  Judge  ;  and  if  a  recognizance  be 

'     '  taken  and  acknowledged  in  the  country,  the  same  may  be  taken  and 

acknowledged  before  a  Commissioner  for  taking  special  bail  in  the 

Exchequer,  and  in  the  latter  case  an  affidavit  of  caption  must  be  4 

made  and  filed. 

2.  No  inrolment  of  any  recognizances  shuU  be  necessary,  but  th^ 
same  shall  be  filed  in  the  Queen*8  Remembrancer's  office. 

3.  All  recognizances    are  to  be  prepared  on  parchment  by 
respective  parties  entering  into  the  same. 
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RULE  XVTll.  vif^ 

luuing  WriU.  RbouIuB 

1.  AU  writB  in  suits  shall  be  prepared  hj  the  solicitor  of  the 
depntment,  or  bj  the  solicitor  suing  out  the  same^  and  the  name  of  ^^^^^  g^^o 
tb  flolicitor  of  the  depsrtment  together  with  the  name  of  the  depart-  1860. 
Best,  or  the  name  and  address  of  such  other  solicitor,  shall  be 
intoned  on  soch  writ ;  and  every  such  writ  shall,  before  the  issuing 
^bno(  be  sealed  at  the  Queen's  Remembrancer's  office,  and  a 
pittdpe  thereof  left  at  the  said  office ;  and  thereupon  an  entry  of 
c^  such  writ,  together  with  the  date  of  sealing  and  the  name  of 
^  wlicitor  suing  out  the  same  shall  be  made  in  a  book  to  be  kept  at 
^  Queen's  Remembrancer's  office  for  that  purpose ;  and  all  such 
vnts  shall  be  tested  of  the  day,  month  and  year  when  issued,  and 
ttndude  without  any  other  words. 

RULE  XIX. 
Dutringas, 

-^  writ  of  distringas  on  behalf  of  Her  Majesty's  Attorney  General, 

^  of  the  Attorney  Greneral  of  the  Prince  of  Wales  and  Duke  of 

^^^^wall,  to  restrain  the  transfer  of  stock  transferable  at  the  Bank 

England,  or  the  payment  of  the  dividends  thereon,  shall  continue 

J^  Oe  issuable  from  the  office  of  the  Queen's  Remembrancer  in  the 

^^^^O.  heretofore  made,  but  concluding  with  the  date  of  the  day,  month 

^**^  ^ear  of  issue  only. 

RULE  XX. 
Power  of  Court  at  to  Time, 

y  power  which  the  Court  or  a  Judge  may  now  possess  to  enlarge 
>\)ridge  the  time  for  doing  any  act  or  taking  any  proceeding,  upon 
(if  any)  terms  as  the  justice  of  the  case  may  require,  shall  not 
^^ected  by  these  orders. 

RULE  XXI. 
Costs. 

^«  Solidtors  shall  be  enUtled  to  charge  and  be  allowed  the  fees 

forth  in  the  Schedule  hereto,  unless  the  Court  shall  make  order  to 

^^^  contrary  as  to  all  or  any  of  the  parties. 

^.  Where  costs  are  to  be  taxed,  one  day's  notice  of  taxing  costs,  Exchequer 

^«ther  with  a  copy  of  the  bill  of  costs,  shall  be  given  to  the  solicitor  ^^J^^J?^* 
Xi^   -.1  *  ,  ,    ,       ,         ,  -  .     81, 82, 2o, 

^    the  party  whose  costs  are  to  be  taxed,  by  the  other  party  or  his 

•^Udtor. 

you  nr.^n.  &  o.  x  exch. 
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1866.  '  ^'  Where  costs  are  directed  to  be  paid  to  the  Crown,  a  certificate 

v-^>-^-^       shall  be  granted  by  the  Queen's  Remembrancer  of  the  costs  allowed, 

Regul*       and  on  default  of  payment  the  solicitor  of  the  department  may  sue 

out  a  subpoena  for  the  payment  of  such  costs,  and  on  an  affidavit  of 

service  thereof,  and  demand  made,  and  nonpayment,  an  attachment 

may  be  granted. 

4.  A  subpoena  for  costs  shall  be  in  the  form  set  forth  at  the  foot  of 
this  rule,  with  such  variations  as  circumstances  may  require. 

Subpcma  /or  Costs. 

VicTOEiA,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith :  1  o 
greeting.    We  command  you  [and  every  of  you].  That  you  pay  or 
cause  to  be  paid  immediately  after  the  service  of  this  writ  to 
or  the  bearer  of  these  presents  £  costs  in  a  cause  wherein 

is  informant  [and  plain tifi"]  and 

[and  another  or  other]  is  defendant  [or,  are  defendants],  by  our 
Court  of  Exchequer  adjudged  to  be  paid  by  you  the  said 
under  pain  of  an  attachment  issuing  against  your  person  and  such 
process  for  contempt  as  the  said  Court  shall  award  in  default  of  such 
payment. 

Witness,  &c. 

RULE  xxn. 

Appointments, 

22nd  June  ^^  every  appointment  made  by  the  Queen's  Remembrancer,  the 

1860.  party  on  whom  the  same  shall  be  served  shall  attend  without  waiting 

Rule  139.         fQj.  ^  gecond  appointment,  or  in  default  thereof  the  Queen's  Remem- 
brancer may  proceed  ex  parte  on  the  first  appointment. 

RULE  XXIIL 

Commencement  of  Rtdes. 

These  rules  shall  take  effect  and  come  into  operation  on  the  16th 
day  of  April,  1866,  but  nothing  therein  contained  shall  apply  to  any 
suit  commenced  by  information  filed  before  that  day,  unless  the  Court 
or  a  Judge  shall  on  hearing  the  parties  so  direct. 

RULE  XXIV. 
Interpretation. 
1.  In  the  preceding  rules  the  following  words  (that  is  to  say,)  «*  the 
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Ownt,"  ••  information/  "  suit,"  and  "  cause,"  have  the  meaninp  men- 
taoned  in  "The  Crown  Suits,  &c.  Act,  1865,"  sect.  6;  and  the  term 
^  a  Judge**  means  anj  Judge  of  one  of  Her  Majesty's  Superior  Courts 
of  Law  at  Westminster  transacting  business  out  of  Court. 

2.  In  the  preceding  rules  the  following  words  have  the  several 
meanings  hereby  assigned  to  them  over  and  above  their  several  ordi- 
nary meanings,  unless  there  be  something  in  the  subject  or  context 
repugnant  to  such  construction ;  (that  is  to  say,) 

{!.)  Words  importing  the  singular  number  include  the  plural 
number,  and  words  importing  the  plural  number  include  the 
singular  number : 
(2.)  Words  importing  the  masculine  gender  include  females : 
(3.)  The  word  •'  party"  or  "  parties"  includes  a  body  politic  or 
corporate,  and  also  includes  Her  Majesty*s  Attorney  General,  or 
the  Attorney  Greneral  of  the  Prince  of  Wales  and  Duke  of 
Cornwall,  as  the  case  may  require. 
(4.)  The  word  "  affidavit**  includes  affirmation. 

Fbbb.  Pollock. 

G.  Bbamwell. 

Samhsl  Mabtih. 

W.  F.  Channbll. 

G.  PiaoTT. 
March  14M,  1866. 


1866. 

Reguljb 
Gensbalbs. 


SCHEDULE. 


Fbbs  Aim  Chabqbs  to  bb  allowbb  to  Solioitobs. 


£   s.    d. 


Instbuotions. 

I*or  special  cases,  answers,  examinations,  demurrers,  pleas 

and  exceptions      .••..• 

For  informaUons       ...... 

For  amended  or  supplemental  information  .  . 

For  brief  for  moving  for  injunction 

For  interrogatories  for  examination  of  parties  or  witnesses    0  13    4 

For  special  petitions  .  .  .  .  .    0  13    4 

For  special  affidavits  .  .  .  .  .068 

For  brief  in  suit  by  information  on  cause  coming  on  for 
bearing  on  service  of  subpoena  to  hear  judgment  .110 

2  X 


0  13 
2    2 

0  13 

1  1 


4 
0 
4 
0 
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^_^^-,^       To  defend  proceedings  commenced  by  infonnation  •    0  12^ 

Bbouijb       For  instmctions  for  order  to  revive  or  add  parties  •    0  13- 

Gknirales.  Ag  iQ  informations  and  answers,  affidavits  and  peti- 

tions, in  lieu  of  the  fixed  fees  for  instructions  for 
and  for  drawing,  the  Queen^s  Remembrancer  is  to 
be  at  liberty  to  take  into  his  consideration  the 
special  circumstances  of  each  case,  and  at  his  dis- 
cretion to  make  such  further  allowance  as  shall 
appear  to  him  to  be  just. 

Tbm  Fkspabation  of  Pleadings  and  othbb  Dociticbnts. 
(The  folio  to  be  seventj-two  words  and  the  sheet  ten  folios.) 

For  drawing    informations,    answers,   pleas,   demurrers, 

exceptions,  interrogatories,  and  affidavits,  per  folio         .01 
For  engrossing,  per  folio      .  .  •  •  ,00 

For  drawing  statements  and   other  documents  for  the 
Judges*  Chambers  or  Queen's  Remembrancer,  when  re- 
quured,  including  the  fair  copy  thereof  to  leave  in  Cham- 
bers, per  folio        .  .  .  .  .  .01 

For  examining  and  correcting  the  proof  of  an  information 

or  answer,  per  folio  .  •  .  .  .00 

For  revising  the  print  of  an  answer  before  swearing  or 
filing,  per  folio      .  •  .  .  .  .00 

For  drawing  special  notice  of  motion  .  .  .OS 

Or,  per  folio  •  .  .  •  •  .01 

For  drawing  such  observations  for  counsel  to  accompany 

brief  as  may  be  necessary  and  proper,  per  sheet  .    0    6 

For  drawing  the  bHef  on  further  consideration,  per  sheet  .06 
For  preparing  and  filing  replication  .  .  .    0  10 

For  drawing  statement  on  which  counsel  to  move  for  order 

to  revive  or  add  parties,  and  copy  •  •  •    0  10 

Or,  according  to  circumstances,  at  per  sheet  •  .06 

For  drawing  petition  to  revive,  at  per  folio  .  .01 

For  drawing  and  copying  certificate  to  appoint  guardians 

ad  litem     .  •  .  •  .  •  .06 

For  amending  each  copy  of  an  information  to  serve  where 

no  reprint  •  .  .  •  •  .    0  13 

For  amending  each  brief  information  where  no  reprint     .    0  18 
For  drawing  bills  of  costs,  including  the  copy  for  the 
Qaeen*s  Remembrancer's  office,  per  folio  .     *      •    0    (^ 

The  fee  for  drawing  a  document  in  all  cases  includes  a 
copy,  if  required,  for  the  use  of  the  solicitor  or 
client,  or  for  the  settlement  of  counsel. 
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uaag  tke  print  of  an  information  hj  the  defendant's  Gmaiuni. 

on  •  •  .llO 

ding  sixty  folios,  at  per  folio  .  .004 

Bsii^  the  print  of  an  amended  information  •    0  13    4 

dments  exceeding  forty  folios,  at  per  folio  .004 

nsmg  an  amended  information  when  amended  in 

ig     •  .  .  .  .  .  .068 

dments  exceeding  twenty  folios,  at  per  folio  .004 

ieitor  of  the  party  answering  interrogatories,  for 

ing  interrogatories   .  .  .  .    0  18    4 

iding  forty  folios,  at  per  folio  .  .  .004 

osing  an  answer       .  .  .  .  .    0  18    4 

(ding  forty  folios,  at  per  folio  .  .004 

osiilg  an  examination,  at  per  folio    .  .004 

rasing  all  special  affidavits  filed  by  an  opposing 
,  at  per  folio  .  .  .  .004 

rasing  copy  supplemental  statement  under  Crown 

Act  •  .  .  •  .  .    0  18    4 

using  copy  order  to  reyiye  .  .  •  .    0  13    4 

COPIBS. 

to  the  foregoing  regnlations  as  to  charges  for  copies, 
I  of  all  documents  are  to  be  at  the  rate  of  per 

0    0    4 

iheet  of  ten  folios  at  .  .  .  .034 

ring  regard  to  the  preceding  fees  for  perusal,  the 

30  for  abbreviating  is  to  cease ;  and  no  close  copies 

re  now  to  be  allowed  as  of  course,  but  the  allow- 

nce  is  to  depend  on  the  propriety  of  making  the 

opy,  which  in  each  case  is  to  be  shewn  and  con- 

idered. 

I  copy  of  a  summons  to  serve         .  •  .020 

i  copy  of  a  notice  of  motion,  order,  or  certificate 

ve     .  .  .  .  .  .010 

HT  folio  .  .  .  .  .004 

Attbhdahcss. 

siding  on  the  Queen*8  Remembrancer's  Warrant    .068 
rding  to  the  circumstances,  not  to  exceed  per  diem    2    2    0 
miBog  each  counsel  with  his  brief,  case,  or  abstract, 
nit  or  other  proceeding  in  this  Court  •  .068 
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Geiyebales. 


For  the  like,  where  the  fee  amounts  to  five  guineas 
Where  it  amounts  to  twenty  guineas 
Where  it  amounts  to  fbrty  guineas  or  upwards 
For  attending  to  present  special  petition,  and  for  same 
answered  ..•..., 
For  attendance  on  counsel  and  Court  on  motion  of  course, 
and  for  order         ...... 

For  attending  on  the  day  in  which  a  cause  or  petition 
stands  appointed  for  hearing,  or  for  which  notice  of  motion 
has  been  given      ,•.... 

For  attending  when  heard    ..... 

Or  according  to  circumstances,  not  to  exceed  per  diem 
For  attending  the  Court  on  every  special  motion,  when 
made         ...«..• 
Or  according  to  circumstances,  not  to  exceed 
For  attending  on  motion  for  or  to  discharge  order  for  in- 
junction or  other  matter,  when  heard  per  diem 
Or  according  to  circumstances,  not  to  exceed 
For  attending  to  get  answer  or  special  affidavit  sworn 
For  attending  examiner  to  procure  appointment  to  examine 
witnesses  ...... 

For  attending  the  examination  of  witnesses  before  examiner 
Or  according  to  circumstances  not  to  exceed  per  diem 
But  if  without  counsel  the  fee  may,  at  the  Queen*s  Remem- 
brancer's discretion,  be  increased  to         .  .  . 
For  attending  to  settle  afterwards  to  read  over  the  engross- 
ment of  an  answer  or  examination 
If  the  same  exceed  twenty  folios  and  under  fifty  folios 
And  for  each  additional  thirty  folios            .            . 
For  attending  to  insert  an  advertisement  in  Gazette 
For  entering  caveat  with  the  Queen's  Remembrancer 
For  attending  to  procure  certificate  of  a  caveat 
For  attending  Queen*s  Remembrancer  to  certify  abatement 
or  settlement  of  suit,  and  to  have  same  so  marked  in  the 
cause  book             ...... 

For  attending  the  printer  with  an  information  or  answer  to 
be  printed  ...... 

For  attending  to  get  copies  of  information  or  interrogatories 

marked  for  service  •  .  •  .  . 

For  attending  to  take  instructions  to  appear,  and  to  enter 

the  appearance  of  one  or  more  defendants,  not  exceeding 

voree         .*•..•• 


0 
1 
2 


t.    <f. 


0 
1 
2 

0 

1 

0 
1 
0 

0 
0 
2 


13 
1 
2 


10 
1 
2 

IS 
1 

13 
1 
6 

6 

13 

2 


0    6 


4 
0 
0 


0    6     8 


0  13.    4 


0 
0 
0 

4 
0 

4 
0 
8 

8 

4 
0 


3     3    0 


0 

13 

4 

1 

] 

0 

0 

6 

8 

0 

6 

8 

0 

6 

8 

0 

6 

S 

0 

6 

8 

0 

6 

• 

0 

6 
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^  '*    ^*        1866. 
If  exceeding  three,  for  every  additional  number  not  exceed-  ^^^.^.-^ 

ing  three   •  •  .  .  .  .  .068        Reouljb 

The  solicitor  of  the  party  filing  an  answer,  for  his  attend-  Gekeralks, 

ance  on  the  Queen*8  Remembrancer  with  and  for  the 
written  and  printed  copies  of  an  answer,  and  for  certify- 
ing .  ,  .  *,  .  .  .    0  13    4 

For  the  informant,  or  party  having  the  condact  of  the  order, 
attending  the  Qaeen*8  Renlembrancer  with  briefs  and 
papers,  to  bespeak  minutes  or  order,  not  being  an  order 
of  course   .  .  •  .  .  .  .068 

For  ditto,  for  preparing  list  of  evidence  read,  but  only  when 
required  by  the  Queen*s  Remembrancer,  and  certified 
by  him  .  .  .  .  .  .068 

Or  according  to  length  at  per  folio  .  .010 

Attending  to  settle  the  drafl  of  any  decree  or  order        .    .    0  13    4 

Or  at  the  Queen*s  Remembrancer's    discretion,  not  to 

exceed       .  .  .  .  .  .  .220 

In  case  the  Queen  s  Remembrancer  shall  certify  that 
a  special  allowance  ought  to  be  made  in  respect  of 
any  unusual  difficulty  in  settling  an  order,  he  is  to 
consider  the  same,  and  make  such  allowance  to  all 
or  any  of  the  parties  as  to  him  shall  seem  just. 

For  attending  to  procure  certificate  of  pleadings  .068 

For  attending  to  give  consent  to  take  answer  without  oath, 
and  for  other  necessary  or  proper  consent,  of  a  like 
nature       .  .  •  .  .  .068 

For  attending  to  procure  such  consents  .  .068 

For    attendances  in  consultation  or  in  conference  with 

counsel      .  .  •  •  .  .    0  13    4 

For  attending  Court  on  appointment  of  a  guardian  ad 
litem         .  .  .  •  .  .    0  13    4 

Weits. 
For  every  writ  of  subpoena  duces  tecum     •  .  .068 

For  a  writ  or  writs  of  subpoena  other  than  subpoena  duces 
tecum,  if  the  number  of  names  therein  shall  not  exceed 
three         .  .  .  .  .  .068 

If  exceeding  three  names,  for  every  additional  number  not 

exceeding  three    .  .  .068 

For  preparing  every  other  writing  without  order    .  .068 

For  every  writ  under  order  except  special  injunction         .    0  13    4 
For  special  injunction  including  engrossment  .  .10    0 

Or  per  folio  •  .010 
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V^^^y^^  N0TICB8  AHD  SSBYICSS. 

Rbouljb  £   '•  W. 

Gkxsbalbs.    For  serrice  of  ft  notice  of  motion,  exdnsiyeof  copy  .02  ^ 

For  notice  to  ft  solicitor  of  appearance,  answeri  demurrer, 

plea,  amendment,  and  replication  •  •  •02  0 

For  notice  of  filing  affidavits  or  set  of  affidavits  filed,  or 
which  ought  properlj  to  have  been  filed  together,  to  be 
read  in  Court        .  ...  .  •  .02  $ 

For  notice  of  appointment  or  copy  warrant  for  settling  and 
passing  decrees  or  orders  before  the  Queen*s  Remem- 
brancer    ..••••• 
For  copy  and  service  of  a  warrant  on  a  solicitor     .  .02  6 

For  service  of  a  Judge's  summons,  exclusive  of  the  copy  .02         6 
For  service  of  a  petition       .  •  •  •  .026 

For  Judge's  summons,  copy  and  service       .  •  .OS         0 

For  service  of  an  order,  exclusive  of  the  copy         .  .02         B 

For  other  necessary  or  proper  notice  .  •  .02         6 

^  For  services  on  a  party  or  witness  such  reasonable 

charges  and  expenses  as  may  be  properly  incurred, 
according  to  distance,  or  by  the  employment  of  an 
agent. 

Oaths  axd  Exhibits. 

To  the  Commissioner  for  oath  in  London  according  to 
statute       •  •  •  •  •  4  .01^ 

In  the  country  .  .  .  .  .  .    0   2        6 

To  the  solicitor,  for  preparing  each  exhibit  in  town  and 
country     •  •  .  •  .  .  .01^ 

The  Commissioner,  for  making  each  exhibit  .  .01^ 

TsBM  Fee. 

For  a  term  fee,  in  all  causes,  for  every  term  in  which  a 

proceeding  by  the  party  shall  take  place  •  •  •    0  lO     ^ 

And  for  letters,  per  term      .  .  .  .  .    0    ^     ^ 

In  country  agency  causes  the  further  fee  for  letters  of  .00^ 
Where  no  proceeding  is  taken  which  carries  a  term  fee, 
a  charge  for  letters  may  be  allowed,  if  the  circunu 
stances  shall  require  it. 
For  any  work  or  labour  properly  performed,  and  not 
herein  provided  for,  such  allowances  are  to  be  made 
as  heretofore. 
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Blumbebg  and  Others  v.  Rose  and  Another.  Apnl  23. 

^  ECLARATION  on  a  bill  of  exchange  accepted  by  A  compodtioii 

^       _  _  deed  under 

tendants,  &c«  the  I92iid 

Plea. — That  after  the  accruing  of  the  causes  of  action  Bankniptcy 

the   declaration   mentioned,  the   defendants  being  in-  m^e  between 
bted  to  the  plaintiffs  in  respect  thereof,  and  also  indebted  J^®  ^^Z^ 
divers  other  persons  respectively  in  divers  monies,  a  deed  » trustee  of 

'  *  •'  the  second 

IS  made,  &c.,  to  the  tenor  following : —  part,  and  the 

r»«i  •     •  creditors 

Tliis  indenture,  made  the  30th  day  of  August,  1865,  named  in  the 
stween  George  Rose  and  James  Rose^  both  of,  &c.,  fancy  the  third  ^: 
^crs,  hereinafter  styled   *' debtors,"  of  the   6rst  part;  that^hedebtor 
Samuel  Davis,  of,  &c.,  hereinafter  styled  the  trustee,  of  the  ^^^ 
^ond  part ;  and  the  several  persons  whose  names  or  firms  creditors  a 

^  *^  composition 

^  set  forth   in   the  schedule   hereto,  hereinafter  styled  hv  giving 

them  promis- 

'*creditors,'*  of  the  third  part.     Whereas  the  said  debtors  Bory  notes ; 

.  ,  .  ,  .  ,  and  that  such 

Demg  unable  to  meet  their  engagements  with  their  creditors,  promissoiy 
bave  proposed  to  pay  them  a  composition  of  I2s.  6d,  in  the  been  deposited 
X)und  by  giving  them  respectively  three  joint  and  several  J^tee  to 
)romi8sory  notes  payable  at  six,  nine,  and  twelve  months  nOT^ex^e^^tc 
irom  the  date  heVeof,  siened  by  the  said  George  Rose,  *°^  °9°* 

'       o  J  o  »  assenting 

Fames  Rose,  Felix  Rose,  of,  &c.,  and  Frederick  Rose,  of,  creditors, 

witnessed 

ic.j  respectively,  which  said  several  promissory  notes  the  that^  in  con- 

,  -,  ,  sideration  of 

laid  creditors  have  agreed  to  take  in  full  satisfaction  and  the  premises, 
lischarge  of  their  respective  debts.  And  whereas  the  said  creditors  who 
imposition  of  12^.  6rf.  in  the  pound  to  be  secured  by  the  ^!^t»dto' 

or  were 
Mund  by,  the  deed,  released  the  debtor. — Held,  that  the  deed  was  not  bad  on  the  ground 
yf  inequality  among  the  creditors,  by  reason  of  its  containing  no  provision  mitlnng  it  obli- 
gatory on  the  trustee  to  tender  the  promisfiory  notes,  or  give  notice  of  the  deed  to  non- 
UM«Dtiiig  creditors. 
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said  promissory  notes  is  payable  to  creditors  who  have  no^ 
executed  or  assented  to  these  presents^  And  such  pi 
missory  notes  have  been  deposited  with  the  said  trustee 
be  held  by  him  in  trust  to  deliver  the  same  respectively 
such  last  mentioned  creditors  respectively  on  demand, 
the  said  trustee  doth  hereby  acknowledge.  Now  tt^ 
indenture  witnesseth,  that  in  consideration  of  the  premii 
each  of  the  said  creditors  of  the  said  debtors  who  sIil; 
have  executed  or  otherwise  assented  to,  or  who  shall 
bound  by  these  presents,  for  himself  and  his  partners  f 
his  and  their  respective  heirs,  executors  and  administratoi 
and  so  far  only  as  may  be  done  without  prejudice  to 
security  or  suretyship,  or  any  rights  or  remedies  agaii 
any  person  other  than  the  said  debtors,  do  and  each, 
them  doth  hereby  acquit,  release  and  discharge  the 
debtors  and  each  of  them,  their  and  each  of  their  heirs, 
cutors  and  administrators,  and  their  and  each  of  their  est'W^  <e 
and  effects,  from  all  and  every  debts  and  debt  and  sums  s^^^ac^d 
sum  of  money  due  and  owing  by  the  said  debtors  to  sr^c^h 
creditors  respectively,  either  alone  or  jointly  with  any 
ner  or  partners  aforesaid,  of  and  from  all  judgments,  e 
cutions,  actions,  suits,  claims  and  demands  whatsoever 
account  thereof  in  anywise.  Provtded  always  that  noth^ 
herein  contained  shall  discharge  or  prejudice  any  lien 
security  or  any  suretyship  held  by  any  of  the  said  (t: 
ditors,  and  that  the  creditors  who  shall  have  executed  ^' 
otherwise  assented  to,  or  who  shall  be  bound  by  these  p^=^"^" 
sents,  shall  retain  all  their  rights  and  remedies  against  a  ^^7 


person  other  than  the  said  debtors  as  if  these  presents  h  -^^ 


never  been  executed.  And  it  is  hereby  declared  thattb^^^ 
presents  arc  intended  to  operate  as  a  composition  deed,  ^^ 
a  deed  of  arrangement  executed  by  a  debtor  within  t^^-^ 
192nd  section  of  the  Bankruptcy  Act,  1861,  and  that  ^ 
questions  relating  to  the  same  or  any  of  the  premises  s 


aU 


be  decided  and  determined  according  to  the  provisions       ^' 


i 
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that  Act,  with  respect  to  composition  deeds  executed  by  a 
debtor  in  conformity  with  that  section,  and  that  these  pre- 
sents shall  enure  for  the  benefit  of,  and  be  effectual  against 
and  binding  in  all  respects  upon  all  now  existing  creditors 
of  the  said  debtors^  and  that  if  there  is  anything  herein 
not  authorized  by  the  provisions  of  the  said  Act  to  be 
introduced  into  a  composition  deed  executed  by  a  debtor  in 
conformity  with  the  said  section^  such  unauthorized  thing 
shall  be  considered  as  expunged  as  if  it  had  never  been  in- 
serted herein.  In  witness  whereof  the  said  parties  hereto 
have  hereunto  set  their  bands  and  seals,  each  creditor  sign- 
ing, sealing  and  delivering  the  same  in  the  presence  of  the 
person  whose  name  is  aflSxed  as  the  witness  to  such  execu- 
tion in  the  last  column  of  the  said  schedule  hereunto.  And 
a  majority  in  number  representing  three-fourths  in  value  of 
the  creditors  of  the  defendants,  whose  debts  respectively 
amounted  to  lOL  and  upwards,  did  in  i^riting  assent  to  and 
approve  of  the  said  deed,  and  the  said  trustee  appointed  by 
the  said  deed  executed  the  same,  and  the  execution  of  the 
said  deed  by  the  defendants  was  attested  by  a  solicitor,  and 
within  twenty-eight  days  from  the  execution  of  the  said 
deed  by  the  defendants  the  same  was  produced  and  left 
(having  been  first  duly  stamped)  at  the  office  of  the  Chief 
Registrar  of  the  Court  of  Bankruptcy  for  the  purpose  of 
being  registered,  and  together  with  such  deed  there  was 
delivered  to  the  said  Chief  Registrar  an  affidavit  by  the 
defendants  as  required  by.  the  "Bankruptcy  Act,  1861,*' 
in  that  behalf,  and  the  said  deed  did  before  the  registration 
thereof  bear  such  ordinary  and  ad  valorem  stamp  duties  as 
were  provided  by  the  said  Bankruptcy  Act,  1861,  in  that 
behalf,  and  at  the  time  of  the  execution  of  the  said  deed 
the  plaintiffs  were  creditors  of  the  defendants  in  respect  of 
the  debt  in  the  declaration  mentioned  and  claim  herein 
pleaded  to,  within  the  meaning  of  the  said  Bankruptcy  Act, 
and  all  conditions  having  been  performed  and  all  things 
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1866.  having  happened  necessary  in  that  behalf,  the  pUuntiflb 
became  and  were  and  are  bound  by  the  said  deed  as  if  they 
bad  been  parties  thereto^  and  had  duly  executed  the  same. 
And  the  said  defendants  say  that  the  said  promissory  notes  so 
to  be  made  for  the  payments  to  the  plaintifis  of  the  amount 
of  the  said  composition  of  12«.  6d.  in  the  pounds  upon,  for 
and  in  respect  of  the  said  debts,  were  made  in  due  time, 
and  were  deposited  with  the  said  trustee  for  the  purpose  in 
the  said  deed  in  that  behalf,  and  all  conditions  have  been 
performed,  and  all  things  have  been  done  and  elist,  to 
make  the  said  deed  operate  as  a  valid  and  effectual  release 
of  the  said  debt  of  the  plaintifis. 

HoU,  in  support  of  the  demurrer, — The  deed  is  not 
binding  on  non-assenting  creditors,  inasmuch  as  they  are 
not  in  the  same  position  as  scheduled  creditors.  There  is 
an  inequality  in  this  respect,  that  the  deed  contains  an 
absolute  release  by  the  creditors  who  have  executed  (X 
assented  to  or  are  bound  by  it ;  but  as  regards  the  sche- 
duled  creditors,  the  release  would  only  operate  when  they 
executed  or  assented  to  the  deed,  and  then  the  promissory 
notes  would  be  delivered  to  them,  lliey  would  therefore 
have  a  right  of  action  against  the  debtor  upon  the  notes^ 
whereas  the  non-scheduled  creditors  would  merely  have 
their  notes  deposited  in  the  hands  of  the  trustee,  who  is 
under  no  obligation  to  tender  them  the  notes,  or  even  to 
give  them  notice  that  the  notes  have  been  deposited  for 
their  benefit.  A  debtor  is  bound  to  take  reasonable  care 
that  provision  is  made  for  payment  of  all  his  crediton, 
whether  assenting  or  non-assenting.  The  deed  should 
have  made  it  obligatory  on  the  trustee  to  tender  the  notes 
to  the  non-assenting  creditors.  [Bramtoelly  B. — Does  the 
rule  as  to  inequality  apply  where  the  debtor  has  done  the 
best  he  could  for  all  his  creditors  ?  :  Scott  v.  Berry  (a).]    It 

(a)  3  H.  &  C.  966. 
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is  conristent  with  these  pleadings  that  the  non-assenting        1866. 
creditors  never  heard  of  the  deed. 


Joyce  appeared  to  support  the  plea,  but  was  not  called 
upon  to  argue. 

PoLLOCKy  C.  B.— We  are  all  of  opinion  that  the  plea  is 
good.  It  appears  to  me  that  the  inequality  complained  of  is 
not  that  kind  of  inequality  which  the  statute  contemplated. 
Where  there  are  two  sets  of  creditors  in  a  position  so  diffe- 
rent, the  one  having  assented  and  the  other  not  having 
assented,  and  perhaps  in  entire  ignorance  of  the  deed,  it  b 
impossible  that  there  should  not  be  a  certain  degree  of  prac* 
tical  inequality.  But  complaint  might  as  well  be  made  that 
some  of  the  creditors  reside  at  a  distance,  and  that  a  diffe- 
rent arrangement  would  be  more  convenient  to  them.  It 
seems  to  me  that  this  arrangement,  which  is  in  principle 
equal,  affords  no  objection  to  the  deed,  and  that  it  is  a 
good  answer  to  the  action. 

Mabtin,  B. — I  am  of  the  same  opinion.  This  inequa- 
lity is  necessarily  incident  to  the  case  where  a  non-assent- 
ing creditor  is  compelled  to  be  bound  by  a  majority  of 
assenting  creditors.  It  is  not  possible  to  avoid  it;  and 
there  is  not  a  word  in  the  act  of  parliament  requiring  that 
to  be  done  which  the  plaintifis'  counsel  has  insisted  on. 

BRAMWBLti,  6. — That  is  my  diflSculty  with  respect  to 
the  argument  for  the  plaintiff.  A  non  •assenting  creditor 
may  never  have  had  an  opportunity  of  concurring,  because 
be  may  never  have  heard  of  the  deed ;  and  no  doubt  that 
is  in  one  sense  an  inequality.  But  that  is  not  the  kind  of 
inequality  which  the  statute  has  contemplated ;  for  it  does 
not  require  that  non-assenting  creditors  should  have  notice 
of  the  deed.  .  If  a  debtor  obtains  the  assent  of  the  requbite 


Blumbkso 
Boss. 


316 


BXCHEQUSR   REPORTS. 


1866. 


proportion  in  number  and  value  of  creditors,  be  need  say 
notbing  about  it.  It  is  contended,  on  tbe  part  of  tbe  plain* 
tiflfs,  tbat  tbe  debtor  ougbt  to  give  notice  of  tbe  deed  to 
all  bis  creditors,  but  if  we  were  to  bold  tbis  deed  bad  because 
notice  of  it  was  not  given  to  a  non-assenting  creditor  we 
sbould  be  indirectly  compelling  a  debtor  to  do  tbat  wbich 
tbe  statute  bas  not  required  bim  to  do.  It  seems  to  me 
that  tbis  is  a  good  deed,  and  not  unequal.  It  may  be  that 
the  alleged  debt  was  disputed  by  tbe  debtor. 


PiGOTT,  B. — I  also  think  that  tbis  is  a  good  deed  under 
the  192nd  section  of  tbe  Bankruptcy  Act,  1861,  and  that 
the  inequality  complained  of  is  only  tbat  kind  of  inequality 
which  is  inherent  in  deeds  of  tbis  nature.  If  a  creditor 
resides  at  Liverpool  be  may  sustain  some  inconvenience 
wbich  does  not  affect  a  creditor  who  resides  in  London, 

Judgment  for  the  defendants. 


A  deed  regis- 
tered under 
the  194th 
section  of  the 
Bankruptcy 
Act,  1861, 
in  order  to 
operate  under 
the  197th 
section  must 
be  registered 
with  all  the 
formalities 
required  b^r  the 
192nd  section. 


Pearson  i;.  Pearson  (a). 

XJECLARATION  for  money  received  by  the  defendant 
for  the  use  of  tbe  plaintiff. 

Plea. — Tbat  after  tbe  accruing  of  tbe  plaintiff's  daim, 
and  after  the  lltb  day  of  October,  1861,  the  plaintiff  was 
indebted  to  divers  persons  and  thereupon  a  deed,  bearing 
date  the  24th  day  of  October,  1865,  was  made  and  entered 
into  by  and  between  the  plaintiff  of  tbe  one  part,  and  R. 
Wright  and  B.  Easton,  as  and  being  trustees  on  behalf  of  the 
thereunder  signed  creditors  of  the  plaintiff,  of  the  other  part^ 

(a)  Decided  in  Trinity  Term      relating  to  the  same  subject 
(Maj  SO),  but  inserted  here  as      the  previous  case. 
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relating  to  the  debts  and  liabilities  of  the  plaintiff  and  his       1866. 
release  therefrom.    And  the  plaintiff  thereby  conveyed  all 
bis  estate  and  efiects  to  the  said  R.  Wright  and  R.  Easton 
absolately,  as  trustees,  to  be  by  them  applied  and  adminis- 
tered for  the  benefit  of  the  creditors  of  the  plaintiff  in  like 
manaer  as  if  the  plaintiff  had  been  at  the  date  thereof* 
duly  adjudged  bankrupt     And  all  things  necessary  in  that 
behalf  having  happened  and  been  done  to  render  the  said 
deed  binding  on  the  creditors  of  the  plaintiff  under  the 
Bankruptcy  Act,  1861,  and  to  vest  the  debts  and  causes 
of  action  in  the  declaration  mentioned  in  the  said  trustees, 
tb^  said  debts  and  causes  of  action  became  and  were  and 
^■"^  vested  in  the  said  R.  Wright  and  R.  Easton  as  such 
^U^tees  for  the  benefit  of  the  plaintiff's  creditors  as  afore- 

Replication. — ^That  the  said  deed  was  registered  under 
•'^cl  by  virtue  of  the  194th  section  of  the  Bankruptcy  Act, 
^^€1,  and  the  same  was  not  under  and  according  to  the 
^  ^Sod  section  of  the  said  Act,  within  twenty-eight  days 
^^>m  the  day  of  the  execution  of  the  said  deed  produced 
^^xd  left  (having  been  first  duly  stamped)  at  the  office  of 

*^«  Chief  Registrar  of  the  Court  of  Bankruptcy  for  the 
^^rpose  of  being  registered,  and  together  with  such  deed 
^^ere  was  not  delivered  to  the  said  Chief  Registrar  an 
^Qdavit  by  the  plaintiff,  or  some  person  able  to  dispose 
^l^ereto,  or  a  certificate  by  the  said  trustees  or  either  of 
^€ieni,  that  a  majority  in  number  representing  three-fourths 
^^  value  of  the  creditors  of  the  plaintiff  whose  debts 
^mounted  to  lOL  and  upwards  had  in  writing  assented  to 
^Jid  approved  of  the  said  deed,  and  stating  the  amount  in 

Value  of  the  property  and  credits  of  the  plaintiff  comprised 

in  such  deed. 

Demurrer,  and  joinder  therein. 

Dawdeswellf  in  support  of  the  demurrer. — The  question  b. 
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1866.       whether  a  deed  registered  under  the  194th  section  of  the 
^'"^''^      Bankruptcy  Act,  1861  (24  &  25  Vict  c.  134),  in  order  to 
V.  operate  under  the  197th  section,  must  be  registered  with  all 

the  formalities  required  by  the  192nd  section.  In  order  to 
▼est  the  debtor's  estate  in  the  trustees,  and  bring  the  deed 
within  the  197th  section,  it  need  only  be  registered  under 
the  194th  section.  [Martm,  B.— The  197  th  secdon  says 
that  **  from  and  after  the  registration  of  every  such  deed  or 
instrument  in  manner  afortsaiH*  certain  rights  and  liabilities 
shall  attach,  then  how  can  it  operate  before  registration  in 
that  manner  ?]  Section  192  relates  to  trust  deeds,  composi- 
tion and  inspectorship  deeds.  Section  194  relates  to  deeds 
by  which  a  debtor  assigns  all  his  estate  and  effects  to  trus- 
tees for  the  benefit  of  his  creditors.  At  common  law  the 
execution  of  such  a  deed  was  an  act  of  bankruptcy ;  but 
the  68  th  section  of  the  Bankruptcy  Law  Consolidation 
Act,  1849,  declares  that  it  shall  not  be  deemed  an  act  of 
bankruptcy  unless  a  petition  for  adjudication  in  bankruptcy 
be  filed  within  three  months,  provided  (amongst  other 
things)  that  notice  of  the  deed  be  given  in  certain  news- 
papers. The  194th  section  of  the  Bankruptcy  Act,  1861, 
was  intended  to  comprise  every  deed  by  which  a  debtor 
made  an  arrangement  with  his  creditors,  whether  there 
were  parties  assenting  or  not,  and  upon  the  registration  of 
such  deed  the  197th  section  places  the  parties  affected  by 
•it  in  the  same  position  as  if  the  debtor  had  been  adjudged 
bankrupt  \Bramwell,  B. — Does  the  198th  section  apply 
to  deeds  under  the  194th?]  It  is  conceded  that  it  does 
not.  [  Channellf  B.,  referred  to  Symons  v.-  George  (a).] 
There /b/foc4,  C.  B.,  Bramwelly  B.,  and  Hgott^  B.,  expressed 
an  opinion  that  deeds  under  the  194th  section  were,  when 
registered,  subject  to  the  jurisdiction  of  the  Court  of  Bank- 
ruptcy.    This  point  was  raised  before  Lord  fFestburjf,  C.^ 

(a)  3  H.  &  C.  68 ;  in  error,  id.  996. 
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io  the  case  of  Ex  parte  Alexander  (a),  but  not  decided.  1866. 
[MarttHf  R — In  JEx  parte  Spyer  (i)  Lord  fVestbury,  C, 
said:— ^There  is,  undoubtedly,  some  obscurity  in  the 
antecedent  enactments  of  section  192,  arising  in  a  great 
degree  from  amendments  and  alterations  that  were  made 
in  tbe  language  of  the  original  bill ;  but  nevertheless  it  is 
dear  Aat  the  operation  and  effect  of  a  trust  deed  duly 
registered  in  conformity  with  the  192nd  section  are  defined 
with  accuracy  by  the  197  th  section*  If  a  deed  has  been 
doljand  completely  registered  under  the  192nd  section, 
that  deed  has  the  full  operation  and  effect  attributed  to  it 
hj  the  197th  section ;  and  it  subjects  the  whole  estate  and 
efiectB  of  the  debtor  to  be  applied  for  the  benefit  of  his 
creditors^  and  the  rights  of  the  creditors  are  defined  by, 
and  must  be  collected  firom,  the  197th  section.*^  There 
the  question  was  as  to  the  operation  of  a  trust  deed  regis- 
tered under  the  192nd  section.  Ex  parte  Morgan  (c)  only 
^^ed  that  a  trust  deed  for  the  benefit  of  creditors  is  no 
protection  against  proceedings  in  bankruptcy  unless  it  is 
'^istered  in  conformity  with  the  provisions  of  the  192nd 
MioD.  \Martinj  B. — At  common  law  the  assignee  of  a 
debt  cannot  sue  f<Mr  it  in  his  own  name,  and  we  ought  not, 
^thout  clear  and  express  words,  to  put  upon  the  statute 
^  construction  contended  for.] 

•5.  L.  (yMalley  appeared  to  support  the  replication,  but 
^  not  called  upon  to  argue. 

iWocK,  C.  B. — We  are  all  of  opinion  that  the  plain- 
^'  is  endtlcd  to  judgment  The  question  is,  whether  the 
^97th  section  of  the  Bankruptcy  Act,  1861,  applies  to 
^^^  registered  under  the  194th  section,  but  not  in  con- 

(fl)  82  L.  J.  Bank.  HH.  (h)  32  L.  J.  Bank.  62. 

(c)  1  De  Gcx,  J.  &  S.  288. 

^U  IT.— H.  ft  a.  Y  BXGH. 
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1866.       formity  ^itb   the  requisites  of  the   192nd  section.    The 

^^'"^      197th  section  says  that  *'from  and  after  the  registratUm  of 

t*.  every  such  deed  or  instrument  in  manner  aforesaid^  the  debtor 

PlABSON.  .  - 

and  creditors,  and  trustees,  parties  to  such  deed,  or  who 
have  assented  thereto  or  are  bound  thereby,  shall  in  all 
matters  relating  to  the  estate  and  effects  of  such  debtor,  be 
subject  to  the  jurisdiction  of  the  Court  of  Bankruptcy, 
and  shall  respectively  have  the  benefit  of  and  be  liable  to 
all  the  provisions  of  this  Act  in  the  same  or  like  manner 
as  if  the  debtor  had  been  adjudged  a  bankrupt^^  That 
raises  the  question  whether  the  194th  section  is  not  in  the 
nature  of  a  provision  casually  interposed  and  to  be  con- 
sidered as  parenthetical  only  (which  was  the  view  of  Lord 
Westbury,  C,  in  Ex  parte  Morgan  (a)  ),  or  whether  it  is  to 
be  considered  as  embodying  with  it  the  provisions  of  the 
197th  section;  so  that  when  a  trust  deed  is  registered 
under  the  194th  section,  the  197th  section  applies  to  it, 
and  transfers  to  the  trustees,  in  the  same  manner  as  if  they 
were  assignees  in  bankruptcy,  the  debts  and  causes  of 
action  of  the  debtor,  so  as  to  enable  the  trustees  to  sue  for 
them  in  their  own  names. 

Looking  at  the  scope  of  the  Act,  it  appears  to  me  that 
the  latter  is  not  the  true  construction  of  it  I  agree  with 
my  brother  Martin^  that,  having  regard  to  the  common  law 
of  the  land,  we  ought  not,  without  clear  and  express  words, 
so  to  construe  the  Act  as  to  make  a  deed  of  this  sort  assign 
to  the  trustees  the  right  to  sue  in  their  own  names  for  the 
debts  of  the  assignor.  It  appears  to  me  that. the  194th 
section  is  really  parenthetical,  and  that  the  construction 
put  upon  the  Act  by  Lord  Westbury^  C,  in  the  case  of  E9 
parte  Morgan  is  the  true  construction.  For  these  reasons 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Martin,  B. — I  am  of  the  same  opinion.     As  I  have  had 

\ji)  1  De  Gex,  J.  &  S.  288. 
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oecasion  to  obsenre  before,  I  again  say  that  I  have  never  1866. 
pronotinced  a  judgment  upon  the  arrangement  clauses  of 
this  Act  which  is  satisfactory  to  my  mind.  It  is  to  be 
lioped  that  in  any  future  Bankruptcy  Act  the  clauses  will 
be  so  framed  as  to  enable  us  to  give  a  satisfactory  judgment 
apon  tbem^  and  not  a  judgment  founded  upon  mere  snr- 
miae  and  remote  inferences  drawn,  as  it  seems  to  me,  from 
▼ery  slight  premises. 

In  my  opinion  the  194th  section  is  in  the  nature  of  a 
parenthesis.    I  cannot  think  it  was  the  intention  of  the 
leg^lature  that,  upon  a  debtor  executing  a  deed  of  this 
kind,  and  perhaps  keeping  it  in  his  pocket  (as  is  remarked, 
I  think,  by  Lord  fFestbury,  C),  it  should  operate,  without 
the  concurrence  of  a  single  creditor,  to  transfer  the  whole 
of  the  debtor's  estate  and  effects,  including  debts,  to  the 
trustees,  so  as  to  enable  them  to  sue  for  debts  in  their  own 
names.     I  think  that  the  judgment  of  Lord  fVestbury,  C, 
in  the  case  of  Ex  parte  Smith  (a),  which  was  an  appeal 
"■gainst  a  decision  of  mine  at  Chambers,  concludes  this 
^ase.     There  the  question  arose  under  the  198th  section 
of  the  Bankruptcy  Act,  1861,  which  provides  that  *' after 
matiee  of  the  filing  and  regiitraiion  of  such  deed  has  been 
^ven  as  aforesaid,**  no  execution  against  the  debtor's  pro- 
perty or  person  shall  be  available  to  any  creditor.    The 
deed  conveyed  all  the  debtor's  estate  and  effects  to  trustees 
finr  the  benefit  of  his  creditors,  and  it  had  been  registered* 
I  decided  at  Chambers  that  it  was  not  a  valid  deed  under 
the  192nd  section ;  and  that,  inasmuch  as  a  deed  under 
the  194th  section  need  not  have  the  notice  of  registration 
required  by  the  198th  section,  that  section  only  applied  to 
deeds  registered  with  all  the  formalities  required  by  the 
192nd  section.    The  197th  section  commences  with  the' 
words  ^firom  and  after  the  registration  o{  every  such  deed  or 

(a)  10L.T.  N.S.551. 

y  2 
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1866.        instrament  in  manner  aforesud  ;**  but  I  think  tbiit  does  not 

^^     '      mean  deeds  registered  under  the  194th  section,  but  deeds 

t'.  registered  with  all  the  formalities  required  by  the  192nd 

section ;  and  so  far  as  I  can  judge  from  the  expressions  of 

Lord  Westbury,  C,  in  the  case  to  which  I  have  referred, 

that  was  his  opinion. 

Bramwell,  B. — I  am  of  the  same  opinion.     No  doubt 
the  words  in  the  197th  section  '<  every  such  deed"  presn- 
mably  mean  every  such  deed  as  is  previously  mendoned, 
including  deeds  both  under  the  192nd  and  194th  sections; 
bat  I  think  we  must  read  the  197  th  section  as  if  it  con- 
tained the  limitation  of  **  every  such  deed  as  first  aforesaid,** 
or  <*as  mentioned  in  the  192nd  section  aforesaid.**    There 
is  good  reason  for  such  an  interpolation,  for  if  Mr,  Dawdes^ 
welFs  contention  is  right,  it  is  manifest  that  the  eztraordU* 
nary  consequence  would  follow  which  my  brother  Martin, 
has  pointed  out,  viz.,  that  a  debtor  might  execute  an  assign- 
ment of  all  his  estate  and  effects  to  trustees  appointed  bj 
himself,  although  not  one  of  his  creditors  assented  or  even 
knew  of  it. 

Now  the  198  th  section  says  that  '*  after  notice  of  the 
filing  and  registration  of  such  deed  has  been  given  as  afinv- 
*  said,"  and  Mr.  DawduweU  admitted  that  the  198th  section 
does  not  include  deeds  under  the  194th  section.  There- 
fore we  are  compelled  to  interpolate  in  the  198th  section 
such  words  as  I  have  suggested,  in  order  to  make  the 
limitation  which  is  admitted ;  and  if  the  interpolation  be 
made  in  the  198th  section,  there  is  no  reason  why  it 
should  not  also  be  made  in  the  197th« 

In  addition,  the  197th  section  speaks  of  parties  bound 
by  the  deed.  Mr.  Dawdeswell  has  ingeniously  suggested 
that  may  mean  **  every  such  deed  or  instrument,  as  well  where 
parties  assenting  are  bound  by  it  as  where  there  are  no 
such  parties.*'  I  cannot  say  it  might  not  have  that  meaning 
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if  all  Other  reasons  concurred  to  enable  me  to  pot  that  con-       1866. 
stroction  upon  it;  but,  instead  of  that,  the  reasons  are  the 
other  way.     If  it  has  the  meaning  for  which  Mr.  Dowdes" 
wM  contends,  it  is  not  correctly  expressed.     It  would 
liave  been  more  accurate  to  have  said :  '*  From  and  after 
the  registration  of  every  such  deed  or  instrument  in  manner 
aforesaid,  as  well  where  the  parties  have  not  executed  or 
assented  thereto  or  are  bound  thereby  as  where  they  have 
executed  or  assented  thereto  and  are  bound  thereby,  the 
debtor  and  creditors,  and  trustees  parties  to  such  deed,  or 
"who  have  assented  thereto  or  are  bound  thereby,  shall  in 
wil  matters  relating  to  the  estate  and  effects  of  such  debtor  . 
be  autgect  to  the  jurisdiction  of  the  Court  of  Bankruptcy." 
As  it  stands  there  is  an  inaccuracy,  undoubtedly  an  uncer- 
tainty, in  the  mode  of  expression,  and  we  are  at  liberty  to 
infer  from  it  that  all  these  things  are  predicated,  viz.,  that 
it  is  a  deed  to  which  some  creditors  are  parties,  that  some 
creditors  have    assented    thereto,  and  some  are    bound 
thereby.     Upon  the  whole  it  seems  to  me  necessary  to  add 
words  to  the  198th  section,  and  if  so,  to  the  197  th,  so  as  to 
read  it  as  if  it  were  ''  every  such  deed  or  instrument  as  in 
the  192nd  section  mentioned." 

Channell,  B. — I  concur  in  opinion  that  our  judgment 
ought  to  be  for  the  plaintiff. 

Apart  from  the  Bankruptcy  Act,  1861,  no  such  effect 
can  be  given  to  an  assignment  of  a  debt  or  chose  in  action 
as  to  transfer  to  the  assignee  the  right  to  sue  for  it  in  his 
own  name.  The  defence  set  up  by  the  plea  is  that  by 
operadon  of  that  Act  the  debt  vested  in  the  trustees,  so  as 
to  entitle  them  to  sue  for  it  in  their  own  names.  The 
point  raised  by  the  replication  is  this. — Looking  at  the 
194th  section,  everything  has  been  done  as  regards  regis- 
tration which  that  section  requires,  but  the  provisions  of 
the  192nd  section  as  to  registration  have  not  been  complied 
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1866.  ^i^h  >  A^d  ^^^  argument  for  the  defendants  has  been  that 
the  194th  section  quoad  registration  having  been  complied 
with,  it  is  not  necessary  to  consider  vrhether,  as  regards 
registration,  the  formalities  of  the  192nd  section  have  been 
complied  with.  I  do  not  concur  with  that  argument.  The 
192nd  section  contemplates  a  certain  deed,  particular! j  and 
precisely  described  in  that  section.  It  goes  on  to  provide, 
in  part,  for  the  registration  of  that  deed,  and  the  comple- 
tion of  the  duty  as  regards  registration  is  to  be  gathered 
firom  the  193rd  section.  So  that  the  192nd  section,  in  the 
first  part  of  it,  refers  to  a  particular  deed,  in  the  latter  part 
of  it  provides  for  the  registration  of  that  deed,  and  the 
necessity  for  registration  is  made  complete  and  obligatory 
by  the  193rd  section. 

I  think  that  the  194th  section  must  be  considered 
as  introduced  by  way  of  parenthesis ;  and  then  the 
197th  section  gives  effect  to  the  registration,  and  it 
says  that  *'from  and  after  the  registration  of  every  aoch 
deed  or  instrument  in  manner  aforesaid,"  certain  con- 
sequences shall  follow  ;  and  I  apprehend  that  although 
the  194th  section  may  refer  to  a  different  deed  from  that 
under  the  192nd  section,  yet  the  legislature  must  have 
considered  it  with  reference  to  the  192nd  section,  and 
the  particulars  included  in  the  latter  part  of  the  193rd 
section.  This  deed  has  complied  with  registration  quoad 
the  194th  section;  but  it  has  not  complied  with  the  requi- 
sites of  the  192nd  and  193rd  sections :  and  in  my  opinion 
unless  a  deed  is  properly  registered  under  the  192nd  and 
193rd  sections,  it  will  not  operate  under  the  197th  section. 
It  seems  to  me  that,  the  requisites  of  the  1 92nd  and  193rd 
sections  not  having  been  complied  with,  the  trustees  have 
no  right  to  sue  on  this  deed,  and  therefore  there  is  nothing 
to  disentitle  the  plaintiff,  the  assignor,  to  sue  upon  it  for 
the  benefit  of  the  trustees. 

Judgment  for  the  plaintiff. 


^ 
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Sutton  v.  The  South  Eastern  Railway  Company  (a).  Hov,  21, 1865. 

c/ ,  BROWN  on  a  former  day  in  this  Term  bad  obtained  The  plainti!!; 
a  rule  calling  on  tbe  defendants  to  shew  cause  why  a  was  to  pack 
writ  of  injunction  should  not  issue  to  restrain  the  defend-  ^^^^em 
ants  from  charging  the  plaintiff  for  the  carriage  of  his  goods  ^^"4^^^. 
otherwise  than  equally  with  all  other  persons,  and  after  the  "g®*  fiavmg, 

^        ^  «  '  under  protesti 

same  rate,  in  respect  of  goods  of  the  like  description  under  paid  to  the 

defendants  a 

the  like  circumstances.  sum  in  excess 

From  the  affidavits  filed  in  support  of  the  application^  charged  cer- 

and  in  answer  to  it,  the  following  facts  appeared : — The  hJ^^  for**  '^ 

plaintiff  was  a  carrier,  carrying  on  business  under  the  name  ceSc^temhiir 

of  Sutton  Sc  Co..  and  having  offices  at  various  towns  on  the  ^nciosurw  of 

^  *^    '  o  their  custo- 

defendants*  railway,  the   chief  of  these  offices  being  in  n»ers,  sued  to 

,  ,      ,     recover  the 

London.     Tbe  business  of   the  plaintiff  consisted  princi-  excess,  and 

&t  the  trial  ad<* 

pally  in   making  up  and   forwarding  from   his   office   in  duced  evidence 
London  to  his  agents  in  the  different  towns  on  the  defend-  excepted  to), 

Vi*   1 

ants'  railway  what  are  commonly  termed  "  packed  parcels,"  t^  j^X©  told 
and  receiving  like  parcels  from  his  ajrents.     "  Packed  par-  the  juiy  they 

c»  r  n&  r         <^ere  at  liberty 

ceb*'  consist  of  several  parcels  made  up  into  one  package  to  find  "  that 

*  ^  IT  o     parcels  had 

with  one  address,  the  contents  being  various  small  parcels  been  carried 

by  the  defend, 
ants  for  other 
J>er80ii8,**  Tiz.,  the  wholesale  houses,  "  containing  goods  of  a  like  description,  and  jinder  like 

th(  " 


W'ere  orerruled,  and  judgment  affirmed.  The  defendants  continuing  the  same  charges,  the 
X^laintiff  issued  a  fresh  writ  of  summons  indorsed  with  a  claim  for  an  injunction,  and 
applied  under  the  17  &  18  Vict  c.  125,  ss.  79  an4  82,  upon  affidavits  stating  facts  substun- 
J^july  similar  to  the  evidence  adduced  on  Uie  trial,  for  an  injunction  to  restrain  the 
<X«feiidant8  from  chaiving  him  '*  for  the  carriage  of  his  goods  otherwise  than  equally  with 
^11  other  persons,  and  after  the  same  rate,  in  respect  of  goods  of  the  Uke  description  under 
"^Im  like  eircumstancea*'* — MM:  that  this  was  not  a  case  in  which  the  Court  would  enjoin 
^^%aid«r  thM  Act. 

(a)  The  report  of  this  case  was  unavoidably  postponed. 
VOU  IV. — H.  &  a  Z  BXCII. 
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which  are  received  by  the  plaintiff  at  his  oflBces,  and  there 
sorted  bj  his  servants  according  to  the  place  to  which  they 
are  respectively  consigned.  The  "  packed  parcel"  is  then 
forwarded  by  the  plaintiff  on  the  defendants'  railway  to  the 
place  of  its  destination,  and  is  there  received  by  his  agents, 
who  themselves  forward  and  deliver  the  small  parcels  which 
it  contains  to  the  persons  to  whom  they  are  respectively 
addressed.  The  trade  of  collecting  small  parcels  and 
making  them  up  into  a  packed  parcel  is  well  known.  The 
contents  of  the  plaintiff's  packed  parcels  consisted  princi- 
pally of  drapery  goods.  The  charges  of  the  defendants 
for  the  carriage  of  goods  upon  their  railway  are  made 
according  to  a  tariff  published  in  1862,  of  which  the 
following  is  an  extract  (^a). 


(a)  The  6  &  7  Wm.  4,  c.  Ixxv., 
8.  133,  enacts,  "That  it  shall  be 
lawful  for  the  said  Company  (i.  e., 
the  South  Eastern  Railway  Com- 
pany,) **  from  time  to  time  to  make 
8uch  orders  for  fixing  and  by  such 
orders   to    fix    the    sum    to    be 
charged  by  the  said  Company  in 
respect  of  small  parcels  (not  ex- 
ceeding 100  pounds  weight  each) 
as  to  them  shall   seem  proper : 
Provided  always  that  the  provi- 
sion hereinbefore  containeil  shall 
not  extend  to  articles,  matters  or 
things   sent   in   large   aggregate 
quant  ios,   although   made   up  of 
nopurato    and     distinct    parcels, 
•uch  as  luigs  of    sugar,  ci^ffee, 
niral   Aiul  the  like,  but  only  to 
pingle  |mreel8  unconnected  with 
puroeU  of  a  like  nature  which 
mi^  be   8«nt   U|H>i\  the  railway 
il  i\k9  MUie  time«**    The  2  Met 
ItUliiu  ]7«  enacts  ''That  the 
iTf^v  by  lhi>  Mid  recited  Acts** 
iHr  ilMi  iIm  6  &  7  Wiu.  4,  c. 


Ixxv.)  "or  either  of  them,  author 
rized  to  be  made  for  the  carriage 
of  any  passengers,  goods,  animals 
or  other  matters  or  things  to  be 
conveyed  by  the  said  Company, 
or  for  the  use  of  any  steam  power 
or  carriage  to  be  supplied  by  the 
said   Company,   shall   be   at    all 
times  charged  equally  to  all  per- 
sons, and  after  the  same  rate  per 
mile  or  per  ton  per  mile  in  respect 
of    all    passengers,    and    of   all 
goods,  animab  or  carriages  of  a 
like  description,  and  conveyed  or 
propelled  by  a  like  carriage  or 
engine,  passing  on  the  same  por- 
tion of  the  line ;  and  no  reduction 
or  advance   in    any   charge   for 
conveyance  by  the  said  Company 
or  for  the  use  of  any  locomotive 
power  to  be  supplied  by  them, 
shall  be  made,  either  directly  or 
indirectly,  in  favour  of  or  a^inst 
any  particular  Company  or  person 
travelling  upon  or  using  the  same 
portion  of  the  said  railway.* 
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South  Eastern  Railway.     Rates  for  small  parcels  and 

packages. 
'  The  following  rates  for  parcels  or  packages  not  exceed- 
1 12  lbs  weight  include  cartage  to  and  from  all  places 
itiiin  the  limits  of  the  borough  of  Southwark  and  city  of 
X.K>ndon  and  delivery  in  the  country  (wherever  the  Corn- 
has  vehicles  for  that  purpose),  to  distances  not  exceed- 
one  mile  from  stations,  but  not  collection.  Beyond  the 
limits  of  the  borough  of  Southwark  and  city  of  London  an 
^*tra  charge  will  be  made  for  cartage  according  to  distance. 
^lo  charge  for  booking  at  the  Bricklayers'  Arms  Station 
at  country  stations. 
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If 
Not  exceed- 
ing 2fiinaM. 

«.    d. 

Conveyed 
not  exceed- 
ing 46  miles. 

«.     d. 

Distance! 

exceeding 

46  miles. 

8.    d. 

^«imrate  parcels) 

-^  .packages,  notf 

^^*«^      14  lbs.      3 
28 

56 

84 

112 

0    6 

0    8 

0  10 

1  0 
1     2 

0    8 

0  10 

1  0 
1     2 
1     4 

0  10 

1  0 
1    2 
1    4 
1    6 

Unless  more  byClas- 
ei£catioD. 

Kj). — Parcels  tied  U^ff ether  or  packed  in  a  lump,  whether  theprcmerty  of 
o^  more  consigneea,  will  be  charged  at  the  rate  of  one  penny  for  fverv 
\<i  weight,  esclusioe  of  cartage,  btU  not  less  than  the  above  rates.  Each 
•»igiiment  in  each  class,  over  112  lbs  weight,  conveyed  distances  not 
[?^^e<iing  46  miles,  1*.  4rf.,  and  exceeding  &  miles,  U,  6c/.,  station  to 
'^^^on,  vntil  amounting  to  more  by  classification  rates." 


lo 

b 


In  other  cases  varying  rates  of  tonnage  charges  (much 

^^T  in  proportion  than  the  small  parcels  rate)  were  fixed 

y  tte  said  tariff  according  to  the  class  of  goods  and  mer- 

^*^aiidise   tendered   for  carriage,   all   packages  exceeding 

^  1 2    lbs.  weight  being  divided  into  five  different  classes, 

^^ct  class  having  a  different  rate  of  charge. 

iTie  plaintiff  deposed  that  under  the  above  regulation  he 

z  2 
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1866.        ^^  chained  for  all  parcels  forwarded  by  bim  and  addressed 

to  Sutton  &  Co.  at  any  places  on  the  defendants'  railway 

V.  at  the  rate  of  one  penny  per  pound,  irrespective  of  the 

Eastern      contents  of  such  parcels,   and   whether  the  same  were 

Railway  Co.   p^j^^j  ^^  ^^^^  ^j  although   they  exceeded  112  lbs  ia 

weight.  It  further  appeared  from  the  affidavits  of  several 
deponents,  that  certain  wholesale  houses  in  London  (whose 
names  were  specified),  who  were  in  the  habit  of  sending 
large  quantities  of  their  own  goods  by  the  defendants* 
railway^  also  habitually  received  inclosures  from  others^ 
which  they  sent  in  packed  parcels ;  that  they  did  this  con- 
stantly and  on  a  large  scale,  and  that  they  were  never  charged 
according  to  the  defendants'  tariff  as  for  packed  parcels, 
but  according  to  the  rates  chargeable  for  drapery  goods. 
The  plaintiff  further  deposed  that  the  present  action  was 
brought  on  the  Ist  of  August,  1865,  to  recover 
203/.  lis.  10(2.,  for  overcharges  made  by  the  defendants 
against  him  for  the  carriage  of  goods  on  their  railway 
between  the  1st  of  June  and  the  3  Ist  of  July,  1865,  the 
gross  sum  charged  having  been  paid  by  the  plaintiff  under 
protest,  and  exceeding  the  sum  which  would  have  been 
chargeable  to  the  different  wholesale  houses  for  the  carriage 
of  similar  goods  during  the  same  period  by  the  amount 
claimed  in  this  action.  That  the  defendants  still  continued 
to  make  the  same  overcharges,  and  had  made  no  alteration 
therein,  notwithstanding  the  plaintiff  had  brought  several 
previous  actions  for  similar  overcharges,  and  in  one  of  them 
had  obtained  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber in  his  favour :  Sutton  v.  The  South  Eastern  Raihoag 
Company  {a).  The  writ  in  the  present  action  had  been 
duly  indorsed  with  notice  of  the  plaintiff's  intention  to 
claim  an  injunction  in  the  terms  stated  in  the  rule. 

On  the  part  of    the  defendants  their  goods  manager 

(a)  3  H.  &  C.  800. 


Railway  Co, 
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deposed  that  all  packed  parcels,  when  known  to  be  so,  were 
charged  by  them  at  the  rate  of  one  penny  per  pound,  and 
that  they  did  not  knowingly  and  wilfully  charge  any  one  v. 

SoDTH 

less.  That  the  parcels  tendered  by  the  wholesale  houses  Eastern 
had  the  usual  appearance  of  bales  or  packages  of  merchan- 
dize, and  that  it  is  impossible  to  tell  by  the  appearance  of 
a  particular  parcel  whether,  with  the  drapery  goods  sent 
therein,  other  parcels  are  packed  for  the  accommodation  of 
customers.  That  although  as  a  matter  of  public  notoriety 
it  is  known  that  the  wholesale  drapers  do  sometimes  enclose 
such  parcels,  yet  the  defendants'  servants  had  never,  so  far 
as  the  deponent  was  aware,  nor  had  be  himself  in  any 
instance,  known  whether  any  specific  parcel  tendered  for 
carriage  contained  other  parcels  enclosed  therein,  nor  in 
any  instance  had  they  knowingly  charged  less  than  the 
published  tariff  rates.  That,  as  the  defendants  cannot 
compel  a  declaration  of  the  contents  of  packages,  they  form 
the  best  judgment  they  can,  founded  on  their  knowledge  of 
the  business  in  which  the  consignor  is  engaged  and  other 
circumstances,  as  to  the  class  of  goods,  and  chaise  accord- 
ingly when  no  declaration  of  contents  is  voluntarily  made. 
Thus,  in  the  case  of  goods  presented  by  wholesale  houses 
they  charge  the  drapery  rate,  if  the  parcel  in  its  outward 
form  does  not  appear  to  contain  goods  for  other  persons. 
That  the  plaintiff's  business  is  known  to  the  defendants  to 
be  to  pack  goods,  and  that  with  rare  exceptions  all  the 
parcels  conveyed  by  him  are  packed,  and  that  they  charge 
him  accordingly  at  the  rate  fixed  by  the  tariff  for  packed 
parcels. 


Field  and  Phear  (with  them  Meadows  White)  shewed 
cause. — This  is  an  application  for  an  injunction  under  the 
powers  contained  in  the  17  &  18  Vict  c.  125,  s.  79  (a). 

(a)  The  17  &  16  Yict  c.  125,  breach  of  contractor  other  injury 
t.  79,  enacts: — ^In  all  cases   of     where  the partjinjured  is  entitled 
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But  to  a  ease  like  this  that  section  is  inapplicable.  The 
alleged  wrong,  against  which  an  injunction  is  sought,  does 
not  arise  out  of  '^  contracti"  nor  is  it,  within  the  meaning  of 
the  79th  section,  the  *' repetition  or  continuance**  of  the 
same  **  injury,"  or  the  committal  of  an  *'  injury  of  a  like 
kind"  •*  relating  to  the  same  property  or  right.'*  The 
intention  of  the  legislature  in  granting  to  Courts  of  Comr 
mon  Law  the  power  to  enjoin  was  to  confer  upon  them  a 
jurisdiction  similar  to  that  which,  where  the  legal  remedy 
is  insufficient.  Courts  of  equity  exercise  in  aid  of  it. 
The  decisions  in  Courts  of  equity  are  therefore  a  guide  to 
the  interpretation  of  the  section  in  this  sense  that,  if  a 
Court  of  equity  would  not  relieve,  there  is  a  strong  pre- 
sumption that  the  section  was  not  intended  to  apply. 
Here  a  Court  of  equity  would  not  relieve.  No  doubt  in 
many  cases  it  is  the  practice  of  a  Court  of  equity  to  relieve 
by  injunction  when  a  legal  right  has  been  infringed.  But 
to  justify  that  mode  of  interference  the  right  for  which  pro« 
tection  is  sought  must  be  a  subsisting  and  continuing  right; 


to  maintain,  and  has  brought  an 
action,  he  majr,  in  like  case  and 
in  like  manner  as  hereinbefore 
provided  with  respect  to  manda- 
mus, claim  a  writ  of  injunction 
against  the  repetition  or  continu- 
ance of  such  breach  of  contract 
or  other  injurjr,  or  the  committal 
of  any  breach  of  contract  or 
other  injurjr  of  a  like  kind  arising 
out  of  the  same  contract  or  re- 
lating to  the  same  property  or 
right,  and  he  may  also,  in  the 
same  action,  include  a  claim  for 
damages  or  other  redress. 

Sect.  82  enacts  :— It  shall  be  law- 
ful for  the  plaintiff,  at  any  time 
after  the  commencement  of  the  ac- 
tion, and  whether  before  or  after 
judgment,  to  apply  ex  parte  to 


the  Court  or  a  judge  fqr  a  writ 
of  injunction  to  restrain  the  de- 
fendant in  such  action  from  the 
repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract 
complained  of,  or  the  committal 
of  any  breach  of  contract  or 
injury  of  a  like  kind  arising  out 
of  the  same  contract,  or  relating 
to  the  same  property  or  right; 
and  such  writ  may  be  granted  or 
denied  by  the  Court  or  Judge 
upon  such  terms  as  to  the  dura* 
tion  of  the  writ,  keeping  an 
account,  giving  security,  or  other- 
wise, as  to  such  Court  or  Judge 
may  seem  reasonable  and  just; 
and  in  case  of  disobedience,  such 
writ  may  be  enforced  by  attach- 
ment by  the  Court,*'  &c. 
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and  further,  it  mast  be  in  the  nature  of  a  right  of  property:        1866. 
The  Emperor  of  Austria  v.  Day  (a).     That  a  Court  of 


SUTTOM 


Railway  Co. 


equity  will  interfere  by  injunction  to  restrain  the  infringe-  v. 

South 

nient  of  a  trade  mark  is  true ;  but  in  cases  of  trade  mark  it  Eastern 
has  been  expressly  decided  that  the  jurisdiction  is  founded 
upon  the  invasion  of  the  applicants  property,  and  not  upon 
the  fraud  on  the  public :  The  Leather  Cloth  Company  v. 
The  American  Leather  Cloth  Company  {h) ;  Hall  v.  Bar- 
rams  (e).  Further,  the  injury  must  be  such  that  an  action 
for  damages  will  aflbrd  no  adequate  redress,  otherwise  an 
injunction  will  not  be  granted :  The  Attorney  Oeneral  v. 
The  Sheffield  Gas  Consumen'  Company  (d).  Here  the 
redress  by  action  is  not  inadequate.  The  plaintiff,  by  pro- 
perly framing  his  declaration,  can  recover  whatever  sum  he 
has  been  overcharged  with  interest  during  the  time  of  its 
detention.  Moreover,  under  the  17  &  18  Vict,  c  31,  s.  3, 
the  Court  of  Common  Pleas  has  special  powers,  under 
which  it  would  be  fitter  that  the  injunction  should  issue 
if  on  the  part  of  the  plaintiff  any  right  to  it  can  be 
established. 

J.  Brown  (Philbrick  with  him),  in  support  of  the  rule. — 
The  Court  has  power,  under  the  17  &  18  Vict.  c.  125, 
to  grant  the  injunction.  The  defendants  persist  in  tho 
same  violation  of  the  plaintiff's  right,  notwithstanding 
it  has  been  established  by  action:  Sutton  v.  The  South 
Eastern  Railway  Company^  and  Sutton  v.  The  Great  Wes- 
tern Railway  Company  {e).  The  case  is  strictly  within  the 
words  of  the  79th  section,  since  there  is  an  **  injury  of  a 
like  kind"  "  to  the  same  right."     The  plaintiff  has  no  ade- 

* 

(a)  3  De  Gex,  F.  &  J.  239,  (c)  33  L.  J.  Chan.  204. 

240,  253.  \d)  3  De  Gex.  M.  &  G.  304. 

(5)  1  H.  &  M.271 ;  and  on  ap-  (e)  3  H.  &  C.  800. 
peal  33  L.  J.  Chan.  199. 
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ISM^       qaate  means  of  redress  if  this  injunction  be  not  granted^ 
It  is  no  compensation  to  the  plaintiff  for  the  injury  which 


2^0TTON 


9»  he  has  sustained  if  he  merely  recovers  back  the  sum  which 

£A»Tsmii      he  has  been  overcharged,  nor  does  it  prevent  the  repetition 

AAILWAI  tOw        ^,         ..  ,.»^,,      .^»^         »^  !/•  •  !_• 

of  the  injury.  [Pollocky  C.  B.— By  properly  framing  his 
declaration,  the  plaintiff  can  recover  interest  by  way  of 
damages  as  well  as  the  snm  overcharged.]  In  Crouch  ▼• 
The  Great  Northern  Railway  Company  {a)  the  declaration 
was  framed  in  tort,  but  it  was  hold  that  the  sum  overcharged 
was  all  the  plaintiff  could  recover.  [Pollock,  (3.  B. — The 
damages  which  the  jury  there  awarded  were  not  the  neces- 
sary consequence  of  the  injury.  But  if  it  were  alleged 
in  the  declaration  that  the  defendants  refused  to  deliver  U> 
the  plaintiff  his  goods,  and  thereby  wrongfully  compelled 
bim  to  pay  a  sum  of  money,  and  the  claim  was  for  damages 
for  being  wrongfully  kept  out  of  the  use  of  the  money 
so  paid,  in  that  case,  I  apprehend,  interest  might  be 
recovered  as  damages,  from  the  time  the  money  wa» 
detained.]  The  mere  return  of  the  money,  even  with 
interest,  is  no  compensation  to  a  trader  for  the  loss  sustained 
by  being  kept  out  of  the  use  of  it.  As  to  the  objection 
that  the  right  sought  to  be  protected  must  be  of  a  continuing 
character,  it  is  as  much  so  here  as  in  the  case  of  a  trade- 
mark, or  a  nuisance.  The  suggestion  that  the  plaintiff 
may  send  no  more  packed  parcels  on  the  defendants'  rail- 
way is  a  most  improbable  one,  when  contrasted  with  the 
allegations  in  the  plaintiff's  affidavits.  Although  there  is 
an  absence]of  direct  authority  on  the  point  before  the  Court, 
the  opinions  of  text  writers  are  fortified  by  expressions  of 
judicial  opinion  which  favour  this  application.  Thus,  in  The 
River  Dun  Navigation  Company  v.  The  North  Midland 
Railway  Company  (&),  Lord  Coitenham  commented  with 
approval  on  the  salutary  effects  of  the  jurisdiction  exercised 
(a)  11  Exch.  742.  (h)  1  Railw.  Cas.  153. 
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by  the  Coart  of  Chancery  by  way  of  injunction  for  the  1866, 
purpose  of  keeping  Companies  within  the  powers  which  V~^~*^ 
their  acts  give   them.      Hodges  on   Railways,  3rd  ed.,  v. 

South 

pp.  750,  751, contains  the  following  passage:  **  Many  other      Eastern 
instances  may  be  mentioned  in  which  injunctions  nave 
issued  to  restrain  the  proceedings  of  railway  Companies,  as 

to  restrain  a  railway  Company  from  charging 

tne  plaintiff  higher  rates  for  the  carriage  of  goods  than* 
they  charged  to  other  persons  for  the  carriage  of  like  goods 
under  like  circumstances."  IChannell,  B. — That  passage 
would  seem  in  your  favour,  but  on  looking  at  the  note 
appended  to  it  I  find  that  it  refers  to  p.  664,  and  the 
authorities  to  be  found  at  p.  664  (a)  do  not  warrant  the 
passage.]  In  Story*s  Equity  Jurisprudence,  6th  ed.,  959  b, 
it  18  said  **thaLt  Courts  of  equity  constantly  decline  to  lay 
down  any  rule  which  shall  limit  their  power  and  discretion 
as  to  the  particular  cases  in  which  such  injunctiofis  shall  be 

granted  or  withheld The  jurisdiction  of  these  Courts 

thus  operating  by  way  of  special  injunction,  is  necessarily 
indispensable  for  the  purposes  of  social  justice  in  a  great 
variety  of  cases,  and  therefore  should  be  fostered  and  up- 
held by  a  steady  confidence."  The  Court  will  hesitate 
before  establishing  a  precedent  for  cutting  down  the  ope- 
ration of  a  most  beneficial  and  remedial  enactment* 

As  regards  the  form  of  the  injunction  it  is  the  same  as 
in  BaxendaU  v.  The  Great  Western  RaUtoay  Company  (ft). 
It  is  true  that  in  that  case  the  injunction  was  granted  by 
the  Court  of  Common  Pleas  under  the  powers  conferred 
by  the  17  &  18  Vict,  c  31,  but  the  6th  section  of  that 
Act  expressly  preserves  existing  remedies. 


(a)  Fumie y.TheOIasgow  Rail-  124;  BranUy  y.TheSotdh  JEoitem 

waif  Company^  15  Ct.  Sess.  Cas.  Raihoay  Company^  12  C.  B.  N. 

523;  The  Attorney  General  Y.  The  S.  63. 

Birmi^ham  and  Derby  Junction         (b)  5  C.  B.  N.  S.  356,  note. 
BeSway  Compaxy^  2  Bailw.  Cas. 
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Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 
should  be  discharged.     The  power  to  grant  an  injunction 
_  V.  in  a  case  like  this,  even  if  it  be  true,  as  is  alleged,  that  we 

South  ,  '  .         .  i 

Easte&n  possess  it^  ought  at  all  events  to  be  exercised  in  such  a  case 
with  great  caution^  there  being  no  appeal  from  our  decision. 
We  have  asked  in  vain  for  some  authority  for  our  interference, 
the  plaintiffs  counsel  being  unable  to  adduce  any  instance 
in  which,  under  circumstances  like  the  present,  the  Coort 
has  interfered.  A  passage  from  Hodges  on  Railways, 
3rd  ed.,  pp.  750,  751,  has  been  quoted  as  shewing  that 
learned  author^s  opinion  in  favour  of  the  application,  but 
in  all  the  authorities  which  have  been  referred  to,  and 
which  have  any  bearing  on  the  present  case,  the  injunction 
was  refused.  We  are  asked  to  make  a  precedent ;  but, 
where  the  matter  is  one  of  novelty,  and  there  is  no  appeal 
from  our  decision,  we  should  be  careful  not  to  exceed  the 
limits  of  our  jurisdiction. 

It  has  been  urged  upon  us  that,  looking  at  this  case  on 
its  merits,  if  an  injunction  be  not  granted  the  plainti£F  can 
have  no  adequate  remedy.  That,  I  think,  is  not  sa  The 
amount  which  the  plaintiff  has  overpaid  he  can  clearly 
recover  by  action,  and  in  my  judgment  he  can  also  re« 
cover  interest  by  way  of  damages,  from  the  time  when 
the  money. was  detained.  Our  interference  by  injunction 
would  be  attended  with  no  real  advantage  to  the  plaintiff, 
and  considerable  inconvenience  might  result  from  it.  Thus, 
if  we  granted  the  injunction,  and  afterwards  it  was  sought 
to  enforce  it  by  attachment,  the  question  would  come  before 
us  on  conflicting  affidavits  whether  or  not  the  injunction 
had  been  disobeyed.  That  question  we  could  not  decide 
on  affidavits,  nor  would  it  be  proper  to  refer  it  to  a 
Master.  Ultimately  we  should  be  compelled  to  direct  an 
issue,  and,  under  these  circumstances  I  think  it  more  expe- 
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dient  that  the  plaintiff  should  appeal  to  a  jury  in  the  first        1866. 
instance  if  his  rights  have  been  infringed.  ^^^^ 

V. 

South 
Bramwell,  B. — I  am  of  the  same  opinion.     Even  assum*       Eastern 

ing  that  all  the  other  difficulties  in  the  case  can  be  sur- 
mounted, I  think  on  the  grounds  stated  by  the  Lord  Chief 
Baron  that  the  rule  should  be  discharged.  We  are  asked, 
in  the  first  place,  to  affirm  a  doubtful  proposition  of  law, 
and  secondly,  to  say  that  the  facts  of  this  case  bring  it 
within  the  proposition.  And  from  our  decision  there  is 
no  appeal.  That  being  so,  it  is  far  better  that  this 
application  should  be  made  to  a  Court  from  whose  decision 
an  ^peal  will  lie. 

Channell,  B. — T  am  of  the  same  opinion.     This  is  an 

application  under  the  79th  section  of  The  Common  Law 

Procedure  Act,  1854,  which  section  was  intended  to  give 

this  Court  jurisdiction  by  way  of  injunction  in  a  large  class 

^f  cases  where  it  was  expedient  to  save  the  suitor  from  the 

<lelay  and  ezpence  which  would  be  entailed  on  him  if,  to 

obtain  redress,  he  were  compelled  to  have  recourse  to  a 

Court  of  equity.     Now,  I  am  by  no  means  disposed  to 

restrain   or  in    any  way  restrict   the  beneficial  operation 

of  that  section,  but  I  certainly  think  that  it  was  intended 

^o  apply  to  a  different  class  of  cases  from  that  which  is  now 

t>efc)re  us.     I  am  the  more  unwilling  to  place  a  construction 

^n   this  section  which  I  am  not  satisfied  is  correct  from  the 

consideration  of  the  inconvenience  which  would  arise  upon 

^'^     application   to  this  Court    to  enforce   the  injunction, 

"X>ni  the  circumstance  that  under  the  Railway  and  Canal 

^*"^flBc  Act  the  Common  Pleas  may  have  larger  powers, 

^^^  that  if  the  plaintiff^s  argument  is  well  founded,  there  is 

STound  for  an  application  to  the  Court  of  Chancery,  and 
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finally  that  the  question  of  the  plaintiff's  right  to  sue  at  all 
is  still  awaiting  determination  in  the  House  of  Lords. 

PiGOTT,  B. — I  agree,  and  on  the  best  consideration  I  can 
give  the  matter  I  think  the  79th  section  of  the  Common 
Law  Procedure  Act^  1854,  points  to  a  different  class  of 
cases.  Moreover,  if  the  plaintiff^s  argument  is  well  founded 
he  can  apply  to  the  Court  of  Common  Pleas  and  obtain 
relief.  We  are  asked  to  exercise  a  jurisdiction  which  would 
greatly  embarrass  the  defendants*  trade,  and  which,  as  there 
is  no  appeal  from  our  decision,  might  be  productive  of 
serious  injustice.  Before  we  do  that,  I  think  we  ought  to 
be  able  to  see  clearly  that  this  is  a  case  within  the  act  of 
parliament. 

Rule  discharged. 


In  1851,  a 
testator  de- 
vised certain 
real  estate  to 
his  wife  for 


April  21.       The  Attorney  General  r.  Archer  Upton,  Robert 

Upton  and  Henry  Jenrinson. 

Information  in  equity  by  the  Attorney  General  (so 
far  as  material),  as  follows : — 

1.  Henry  Fanshawe^  late  of  Tilbuster  Lodge,  near  God- 
genraalDower  ^tone,  in  the  county  of  Surrej,  Esquire,  a  rear  admiral  in 

testator  died 

in  1856,  and 

in  1858  his 

wife  exercised 

the  power  by 

appointing  an 

annuity  or 

200^.  a  year,  charged  upon  the  hinds,  in  trust  for  the  wife  of  the  testator's  nephew. — ffeld^ 

that  under  the  4th  section  of  the  Succession  Duty  Act,  1853,  the  testator's  wife,  at  the  time 

he  pi 

from '. 

duty. 


1851,  and  duly  executed,  gave  and  devised  his  manor,  man- 
sion house,  and  other  hereditaments  in  the  parish  of  Great 
Bedwin,  in  the  county  of  Wilts,  with  their  appurtenances, 


she  exercised  the  power,  become  entitled  to  the  property  appointed  a«  a  "  succession,"  and 
that  the  annuitant  acquired  a  new  succession  from  her,  not  trom  the  testator,  aa  predecessor, 
and  was  therefore  liable  to  pay  10/.  per  cent.  duty. 


^ 
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to  the  use  of  his  wife,  Caroline  Fanshawe,  and  her  assigns, 
during  her  life  without  impeachment  of  waste,  with  a  limi- 
tation to  trustees  during  her  life  to  preserve  contingent 
remainders ;  and  after  the  decease  of  his  said  wife,  to  such 
uses  and  upon  and  for  such  trusts,  intents  and  purposes, 
and  with,  under  and  subject  to  such  powers,  provisoes  and 
declarations  as  his  said  wife  should  by  any  deed  or  deeds, 
to  be  b J  her  duly  executed  from  time  to  time,  or  at  any 
times,  or  by  her  last  will  and  testament,  direct  and  appoint ; 
and  in  default  of  such  direction  and  appointment  and  so 
far  as  no  such  direction  or  appointment  should  extend,  to 
certain  uses  thereby  declared  for  the  benefit  of  the  testator's 
nephews  Charles  Fanshawe  and  John  Fanshawe  respec* 
tively,  and  their  respective  issue  male. 

2.  The  said  testator  died  on  the  9th  day  of  August,  1856, 
being  after  the  time  appointed  for  the  commencement  of 
the  Succesrion  Duty  Act,  1853,  without  having  revoked  or 
altered  the  before  stated  disposition  of  his  real  property  at 
Great  Bedwin,  made  by  his  said  will ;  and  upon  his  death 
his  widow,  Caroline  Fanshawe,  by  reason  of  such  disposi- 
tion, became  beneficially  entitled  in  possession  to  the  said 
jeal  property  during  her  life,  and  had  also  a  general  power 
of  appointment  over  the  same  by  deed  or  will. 

3,  Afterwards,  by  a  certain  deed  poll  in  writing  dated 
^e  3rd  day  of  August,  1 858,  by  her  duly  executed,  the 
^nid  Caroline  Fanshawe  exercised  her  aforesaid  power  and 
vnade  an  appointment  thereunder  in  manner  following: 
that  is  to  say,  she  appointed  that  the  lands  and  heredita- 
mexits  at  Great  Bedwin  aforesaid,  with  their  appurtenances, 
should,  immediately  after  her  decease,  go  and  remain  to 
the  use  and  intent  that  the  above  named  defendants  Archer 
^ptoD,  Robert  Upton  and  Henry  Jenkinson,  and  the 
•'i^vivors  and  survivor  of  them,  and  the  executors  or  ad- 
ministrators of  such  survivor,  or  other  the  trustee  or  trustees 
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for  the  time  being  of  the  annuity  intended  to  be  theret 
granted,  should,  during  the  lives  of  Elizabeth  Fanshawe,  tl 
wife  of  the  said  John  Fanshawe,  and  all  and  every  the  chil 
and  children  of  the  said  John  Fanshawe  by  the  said  Eli^ 
beth  Fanshawe,  and  the  life  of  the  longest  liver  of  then 
respectively^  yearly  receive  an  annuity  of  200/.,  free  froi 
deduction,  to  be  charged  upon  the  same  lands  and  herediti 
ments  and  held  upon  the  trusts  thereinafter  declared,  ao 
to  be  payable  by  equal  quarterly  payments.  And  it  w; 
thereby  declared  that  the  said  Archer  Upton,  Robert  Uptc 
and  Henry  Jenkinson^  and  the  survivors  and  survivor  < 
them,  and  the  executors  or  administrators  of  such  sarvivo 
or  other  the  trustee  or  trustees  for  the  time  being,  shod 
stand  possessed  of  the  same  annuity,  upon  trust  to  pay  tl 
same  to  the  said  Elizabeth  Fanshawe  during  her  life,  fi 
her  separate  use. 

4.  The  said  Caroline  Fanshawe  died  on  the  12th  day  • 
March,  1863,  leaving  the  said  Elizabeth  Fanshawe  survivir 
her.  The  said  Elizabeth  Fanshawe  is  still  living,  and  tl 
above  named  defendants  on  her  behalf  have  become  entitle 
to  and  are  in  the  receipt  of  the  annuity  of  200/.  limited  t 
them  by  the  before  stated  deed  of  appointment  by  reasG 
of  the  disposition  thereof  thereby  made  as  aforesaid. 

5.  The  interest  of  the  said  Elizabeth  Fanshawe  in  tl 
said  annuity  is  a  succession  within  the  meaning  of  tl 
Succession  Duty  Act,  1853,  and  duty  is  payable  in  respe 
thereof;  and  the  Attorney  General  insists  that  the  prop 
rate  of  duty  is  10  per  cent.,  inasmuch  as  such  interest 
derived  from  the  said  Caroline  Fanshawe  as  predecesso 
and  both  the  said  Elizabeth  Fanshawe  and  her  husband  m 
strangers  in  blood  to  the  said  Caroline  Fanshawe ;  but  tl 
defendants  decline  to  pay  duty  at  that  rate,  alleging  on  tt 
contrary  that  the  interest  of  the  said  Elizabeth  Fansha^ 
is  derived  from  her  husband's  uncle,  the  testator,  Admis 
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Fanshawe^  as  predecessor,  and  that  consequently  the  proper 
»te  of  duty  is  3  per  cent.  only. 
I^rayer  (inter  alia) : — 

That  it  may  be  declared  that  duty  at  the  rate  of  10  per 
cent.9  or  at  some  other  rate,  is  payable  in  respect  of  the 
succession  of  the  said  Elizabeth  Fanshawe  on  the  annuity 
of  200/.  appointed  in  her  favour  by  the  before  stated  deed 
of  appointment^  and  that  the  defendants  may  be  decreed 
^o  pay  what  shall  be  found  due  in  respect  thereof  to  the 
^ceiver  General  of  Inland  Revenue  for  her  Majesty's  use. 
The  defendants  by  their  answer  admitted  that  the  state- 
contained  in  the  Ist^  2nd,  3rd  and  4th  paragraphs  of  the 
MifbrmatioQ  were  true.     They  also  admitted  that  Elizabeth 
Fanshawe  and  her  husband  were  strangers  in   blood  to 
Caroline  Fanshawe,  but  they  submitted  that  the  interest  of 
-Elizabeth  Fanshawe  in  the  annuity  was  not  a  succession 
"Within  the  meaning  of  the  Succession  Duty  Act,  1853,  and 
^liat  no  duty  was  payable  in  respect  thereof;  and  further, 
^nat  if  the  said  interest  were  a  succession  and  any  duty  was 
Payable  in  respect  thereof,  such  interest  was  not  derived 
""om  Caroline  Fanshawe,  as  predecessor,  but  from  the  tes- 
^^(or^  Admiral  Fanshawe,  and  that  the  husband  of  Elizabeth 
fanshawe  being  related  to  Admiral  Fanshawe,  the  proper 
of  duty  (if  any)  was  3L  per  cent  only. 
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The  Attorney  General  and  Solicitor  General  (with  whom 
'^ere  Loche  and  J.  P.  Leiyh\  for  the  Crown. — The  case  falls 
within  the  first  branch  of  the  4th  section  (a)  of  the  Succes- 


(a)  Sect  4.—**  Where  any  per- 
■^*»  •hill  have  a  general  power  of 
appointment,  under  any  disposi- 
tion of  property,  taking  effect 
'Upon  the  death  of  any  person 
^y>ng  after  the  time  appointed 

H>r  the  commencement  of  this 


Act,  over  property,  he  shall,  in 
the  event  of  his  making  any  ap- 
pointment thereunder,  be  deemed 
to  be  entitled,  at  the  time  of  hia 
exercising  such  power,  to  the 
property  or  interest  thereby  ap- 
pointed as  a  succession  derived 
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sioQ  Duty  Act,  1853  (16  &  17  Vict  c.  51).  Caroline  Fan- 
shawe  had  a  general  power  of  appointment  under  the  will  of 
her  husband.  Admiral  Fanshawe,  and  when  she  exercised 
that  power  bj  making  an  appointment  in  favour  of  Eliza- 
beth Fanshawe,  she  became  entitled  to  the  property  thereby 
appointed  as  a  .succession  derived  from  Admiral  Fanshawe, 
the  donor  of  the  power ;  and,  if  she  had  not  been  bis  wife 
she  would  be  liable  to  pay  succession  duty.  Then,  Caro« 
line  Fanshawe  having  acquired  a  succession,  upon  her  death 
Elizabeth  Fanshawe  became  beneficially  entitled  to  the 
property.  If  Caroline  Fanshawe  had  made  the  appointment 
with  her  own  property,  Elizabeth  Fanshawe,  being  a 
stranger  in  blood  to  her,  would  have  been  liable  to  pa 
duty  at  the  rate  of  107.  per  cent,  and  the  same  duty  is  no 
payable.  The  case  is  rendered  more  clear  by  reference  t 
analogous  decisions  under  the  Legacy  Duty  Acts,  which 
In  pari  materia  with  the  Succession  Doty  Act  Under  th 
36  Geo.  3,  c.  52,  sects.  7,  18,  legacy  duty  is  payable  hot 
by  the  donee  of  the  power  and  the  appointee  under  it 
Drake  v.  The  Attorney  General  {a).  The  7th  section  of  th 
Act  has  an  effect  corresponding  with  the  2nd  section  of  th* 
Succession  Duty  Act,  and  the  first  branch  of  the  4th  sectior 
of  the  latter  Act  has  an  effect  corresponding  with  the  IStF 
section  of  the  Legacy  Duty  Act :  The  Attorney  General  w 
Gardner  {h) ;  In  re  Wallop^s  Trusts  (c).  [^Martin^  B., 
ferred  to  the  33rd  section.]  Tliat  section  would  ha^ 
applied  if  the  testator  and  Caroline  Fanshawe  had  not  bee 
husband  and  wife.     In  the  cases  of  In  re  Lovelace  (d), 


from  the  donor  of  the  power; 
and  where  any  person  shall  have 
a  limited  power  of  appointment, 
under  a  disposition  taking  effect 
upon  any  such  death,  over  pro- 
perty, any  person  taking  any 
property  by  the  exercise  of  such 
power,  shall  be  deemed  to  take 


the  same  as  a  succession  deri 
from    the    person    creating 
power,  as  predecessor.** 

(a)  10  CI.  &  F.  257. 

(6)  1  H.  &  C.  639. 

(c)  1  De  Gex  J.  &  &  056. 

id)  4  De  Gex  &  J.  840. 
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re  Barker  (a),  and    The  Attorney  General   v.    Lord  Dray-        1866. 
hrooke  {h\  the  power  took  effect  before  the  pasbiii^  of  the       ^■^'"*"^-^ 
Succession  Duty  Act,  and  therefore  the  4th  section  did  not      GENtRAL 
apply.     In  this  case  the  power  took  effect  upon  the  death        Uiton. 
of  a  person  who  died  after  the  commencement  of  the  Act, 
so  that  the  case   is  within  the  express  wofds  of  the  4th 
section.     The  object  of  that  section  was  to  prevent  the 
operation  of  the  technical  rule  of  law  that  the  appointee 
under  a  power  takes  as  though  the  limitation  in  his  favour 
had  been  introduced  into  the  instrument  creating  the  power. 
If  the  donee  of  a  power,  who  might  have  appointed  the 
property  to  himself,  appoint  it  to  another  person,  the  latter 
derives  his  interest  from  the  donee,  not  the  creator  of  the 
power. — They    also    referred  to   The  Attorney  General  v. 
Brackenbnry  (c). 

Bomll  and  Hannen,  for  the  defendants. — First,  no  succes- 
sion duty  is  payable.  Caroline  Fanshawc  had  no  interest 
in  the  property  devised  beyond  her  life  estate,  and  the 
execution  of  the  power  of  appointment  was  not  a  " dispo- 
sition^' within  the  meaning  of  the  Succession  Duty  Act. 
According  to  the  argument  for  the  Crown,  duty  is  pa}  able 
iti  respect  of  the  same  property,  both  by  the  donee  of  the 
power  and  the  appointee  under  it.  But  the  legislature 
^oiild  never  have  intended  that  upon  the  creation  of  one 

m 

interest  two  duties  should  be  payable.  The  Legacy  Duty 
^^ts  have  no  bearing  on  this  case,  their  language  being 
^  Ocrent  from  that  of  the  Succession  Duty  Act.     It  is  con- 

^^icd  that  this  case  comes  within  the  4th  section  of  the 

S 
^Cicession  Duty  Act.     That  section  deals  with  two  classes 

^       '5)ower8  of  appointment.    The  first  branch  of  the  section 

'^^^^.tes  to  general  powers,  the  second  to  limited  powers.  In 

C.cfc)  7  H.  &  N.  109.  9  II.  L.  150. 

f^^)  5  II.  &  N.  488  ;  in  error,  (c)  1  II.  &  C.  782. 

"Vol.  IV. — H.  i^c  c.  A  A  Kxrii. 
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the  case  of  a  general  power,  the  duty  is  payable  by  the 

m 

person  who  exercises  the  power.  If  the  power  be  limited, 
the  appointee  must  pay  the  duty,  and  in  both  cases  the 
succession  is  to  be  deemed  a  succession  derived  from  the 
donor  or  creator  of  the  power ;  The  Attorney  General  v. 
Lord  Brat/brootm  (a).  Where  a  case  is  within  the  4th  section 
that  regulates  the  duty,  and  the  2nd  section  has  no  applica- 
tion. In  the  case  of  In  re  Lovelace  (6),  Turner^  L.  J.,  said 
that  ^'  the  express  provision  of  the  4th  section,  that  the  donee 
of  the  power  should  be  the  successor,  would,  in  the  cases 
in  which  it  applied,  override  the  general  provision  of  the 
2nd  section,  placing  the  appointee  in  that  position." 

Secondly,  assuming  that  succession  duty  is  payable  by 
Elizabeth  Fanshawe,  it  is  only  at  the  rate  of  3/.  per  cent 
The  case  is  free  from  authority,  except  so  far  as  the  Court 
may  consider  itself  bound  by  the  ratio  decidendi  in  Jn  re*^ 
Barker  (n).  If  the  case  is  within  the  2nd  section  Elizabeths 
Fanshawe  derived  her  succession  from  the  donor  of  the  power^ 
not  from  the  appointor :  In  re  Barker  (c).  The  2nd  sectiona 
cannot  receive  a  different  construction  because  the  4tfaK 
creates  a  succession  in  the  person  who  exercises  the  power." 
The  Act  must  be  construed  with  reference  to  the  established 
rule  that  a  person  who  takes  under  a  power  of  appointment, 
takes  from  the  person  who  created  the  power,  not  th^ 
person  who  executes  it.  It  is  as  though  the  limitatioin 
created  by  the  execution  of  the  power  had  been  introduced^: 
into  the  instrument  conferring  the  power :  TTie  Attomejj^ 
General  v.  Flayer  {d) ;  The  Attorney  General  v.  Lord  Bray^ 
brooke  {a).  [Martin^  B. — It  seems  to  me  that  by  the  AiM 
section,  when  the  donor  of  a  power  exercises  it,  he  is  in  th*  ^ 
same  position  as  if  he  were  the  owner  of  the  property;  an»  - 
having  appointed  it  in  favour  of  another  person,  the 


(a)  5  H.  &  N.  488 ;  in  error, 
9  H.  L.  150. 

(b)  4  De  Gex  &  J.  340.  350. 


(c)  7  II.  &  N.  109. 
(rf)  7  H.  &  N.  238. 
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denVes  a  succession  from  bim.]     The  4th  section  does  not 

impose  any  duty  upon  the  appointee  under  the  power,  and 

tberefore,  if  duty  is  payable  by  him  it  must  be  under  the 

^d  section.     The  4th  section  is  general  in  its  terms,  and 

deals  with  every  disposition  of  property  which  the  donee  of 

*  general  power  of  appointment  may  create.      Without 

tflat  section  the  donee  of  a  general  power  who  appointed 

me  property  to  himself   would    have   escaped  the    pay- 

n^ent  of  duty,  for  he  would  not  have  created  a  succession. 

•Hie  effect  of  the  4th  section  is,  that  the  donee  of  a  general 

power  at  the  time  he  exercises  it  takes  a  succession,  whether 

^  appoints  it  in  favour  of  himself  or  any  other  person; 

"^t    in  jjie  latter  case  the  succession  which  the  appointee 

^*©s    IS  governed  by  the  2nd  section. 

^A«  Attorney  General^   in   reply,  was  stopped   by  the 
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"oxLOCK,  C.  B. — I  am  of  opinion  that  the  Crown  is 
^^tl^d  to  duty  at  the  rate  of  10/.  per  cent.     The  case  of 
Barker  (a)  has  no  bearing  on  this  case.     There  the 
was  created  before  the   Succession  Duty  Act  came 
^^  operation,  and  therefore  the  4th  section  did  not  apply. 
^    ^lie  present  case  it  does. 

-I^te  Act  appears  to  me  remarkably  well  drawn.     Few 

*^^^lic  Acts  are   entitled   to  so  much  commendation,  as 

^^v-ing  a  perfect  acquaintance  with  the  subject-matter,  and 

^   I3ieans  of  producing  the  results  which  were  obviously 

^lie  contemplation  of  those  who  framed  the  law.     It  is 

^^l  known  that  the  real  property  law  of  this  country  is 

^^I'emely  artificial,  creating  an  apparent  difference,  and 

y^^fWasing  to  create  a  difference  where  in  substance  there 

^    xione;  for  instance,  creating  a  difference  between  an 

{a)  7  H.  &  N.  109. 
A  A  2 


su 
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1866.        estate  left  to  a  man  and  his  heirs  and  an  estate  left  to  a 
Atiorvf       ^^^  ^^^  ^^^  '^^^  ^*^^  ®  power  by  deed  to  dispose  of  the 


Gesebal  remainder,  so  that  he  might  exercise  the  power  in  favour 
Upton.  of  himself  and  give  himself  the  fee  simple.  The  law  very 
properly  makes  a  distinction  between  the  two  cases,  because 
in  the  latter  the  man  is  required  to  do  a  certain  act  before  he 
can  acquire  any  interest  beyond  a  life  estate.  Again,  a 
tenant  in  tail  in  possession,  by  executing  a  disentailing 
deed,  can  convert  the  estate  tail  into  a  fee  simple. 

Here  the  testator  left  to  his  wife  an  estate  for  life,  with 
power  by  deed  to  dispose  of  the  remainder.  No  doubt,  a 
person  to  whom  a  life  estate  is  devised  may  say,  "  1  want 
nothing  more  than  an  estate  for  life,  and  I  will  not  trouble 
myself  about  any  larger  estate :"  and  then  he  would  only 
be  liable  to  pay  succession  duty  upon  his  life  estate.  But 
if  a  person  having  a  life  estate  with  power  by  deed  to 
dispose  of  the  remainder,  chooses  to  execute  the  power,  the 
Act  says  that  eo  instanti  he  shall  be  considered  as  having 
the  fee  simple  and  pay  duty  accordingly. 

It  appears  to  me,  therefore,  that  the  wife  of  the  testator 
became  in  the  same  position  as  if  the  whole  estate  had  been 
devised  to  her ;  for  the  moment  she  exercised  the  right  to 
dispose  of  the  remainder  she  acquired  a  dominion  over  the 
fee  simple  as  effectually  as  if  it  had  been  devised  to  her  by 
her  husband. 

If  the  case  had  not  fallen  within  the  4th  section,  pro- 
bably only  3/.  per  cent,  duly  would  be  payable,  but  being 
within  that  section  the  result  is  that  when  the  wife  of  the 
testator  exercised  the  power  of  appointment  she  in  sub- 
stance took  the  whole  estate,  and  the  appointee  derived  a 
succession  from  her  and  not  from  the  creator  of  the  power; 
and  being  a  stranger  in  blood  to  her  the  rate  of  duty  is 
10/.  per  cent. 


Mautix,  B. — At  first  I  was  disposed  to  concur  entirely 
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With  the  argument  for  the  Crown,  but  the  argument  for 
the  defendants  has  had  a  considerable  effect  upon  me,  and 
I  am  by  no  means  sure  that  theirs  is  not  the  right  view. 
1  do  not,  however,  entertain  so  strong  an  opinion  as  to 
induce  me  to  differ  from  the  rest  of  the  Court. 

It  seems  to  me  that  the  question  depends  on  the  defini- 
tion of  the  term  '^  succession'^  in  the  1st  section  of  the 
Act,  and  upon  the  2nd,  4th  and  33rd  sections ;  and  that  it 
is  necessary  to  examine  all  those  sections  in  order  to  ascer- 
tain the  true  meaning  of  the  Act.  The  doubt  in  my  mind 
arose  from  the  33rd  section,  which  enacts  that  '*  where  the 
donee  of  a  general  power  of  appointment  shall  become 
chargeable  with  duty  in  respect  of  the  property  appointed 
by  him  under  such  power,  he  shall  be  allowed  to  deduct 
from  the  duty  so  payable  any  duty  he  may  have  already 
paid  in  respect  of  any  limited  interest  taken  by  him  in 
such  properly .'*  That  section  seems  to  me  to  contemplate 
that  the  donee  of  a  general  power  of  appointment  may, 
under  certain  circumstances,  be  liable  to  pay  duty  in  addi- 
tion to  that  which  he  has  already  paid ;  and  therefore  the 
section  is  in  favour  of  the  argument  for  the  defendants. 

The  1st  section  enacts  that  "the  term  'succession'  shall 

denote  any  property  chargeable  with  duty  under  this  Act." 

Phe  2nd  section  is  a  general  enactment,  and  it  it  had  stood 

ilone  I  apprehend  that  a  person  taking    under  a  power 

rould,  by  reason  of  that  section,  be  liable  to  duty  as  taking 

om  the  settlor,  according  to  the  rule  of  law  that  a  person 

liing  under  a  power  derives  his  interest  from  the  person 

ho  created  the  power.     The  3rd  section,  which  relates  to 

int  tenants,  may  be  left  out,  and  the  4lh  section  read  as 

it  immediately  foIlov\cd  the  2iid  and  the  two  sections 

re  in  pari  materia. 

The  question  then  is,  what  is  the  meaning  of  the  4th 
ion?     A  distinction  is  drawn  hclwcon  a  (jcmral  power 


1866. 

Attorxkt 
General 

V. 

Upton. 


346 


EXCHEQDF.R   REPORTS. 


1866. 

Attorney 
General 

V. 

Upton. 


of  appointment  and  a  limited  power  of  appointment 
first  part  of  the  section    relates  to  a  general  power 
appointment,  and  it  enacts  that  *'  where  any  person  sh 
have  a  general  power  of  appointment^  &c.,  he  shall,  in  t 
event  of  his   making    any    appointment  thereunder, 
deemed  to  be  entitled,  at  the  time  of  his  exercising  so., 
power,  to  the  property  or  interest  thereby  appointed  a^ 
succession  derived  from  the  donor  of  the  potoer.^    The  m 
ordinary  case  is  that  of  an  estate  for  life  with  a  power 
appointment  by  will,  and  if  the  donee  of  the  power  m 
an  appointment  he  will  be  deemed  to  be  entitled  at 
time  of  his  death  to  the  property  as  a  succession  deri^ 
from  the  donor  of  the  power.     It  seems  to  roe  that,  giv 
the  statute  a  reasonable  construction,  it  has  created  a  c 
structive  property  in  the  donee  of  the  power  equal  to 
property  which  he  gives  to  the  person  in  whose  favour 
executes  the  power.     In  this  instance  the  donee  of 
power  gave  to  Elizabeth  Fanshawe   an  annuity  of  20 
during  her  life ;  and,  coupling  that  with  the  definitio 
^*  succession,"  it  seems  to  me  that  the  donee  of  the  po 
must  be  deemed  to  have  taken,  at  the  moment  of  her  de 
the  property  or  interest  chargeable  with  duty  from 
husband  as  donor  of  the   power,  and  that  she  must 
considered  owner  of  the  property  and  as  disposing  a 
as  her  own  property,  and  creating  a  new  succession  in 
person  in  whose   favour  she  executed  the  power, 
seems  to   me  not  an   unreasonable  construction  of    t, 
statute ;  but  at  the  same  time  I  think  that  the  argum 
for  the  defendants  is  entitled  to  great  consideration. 

With  respect  to  the  case  of  In  re  Barker  (a),  I  think 
was  rightly  decided ;  but  judgment  was  given  under  th 
circumstances.     The  Attorney  General  said  that  he  woti- 
•  be  content  with  duty  at  the  rate  of  3/.  per  cent.,  and  t 

(fl)  7  H.  &  N.  109. 


\ 


it 


it 
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defendant's  connsel  having  said  that  the  defendants  were 
w'llling  to  pay  it,  the  Court  gave  judgment  accordingly. 
X!lierefbre  that  case  is  not  binding  upon  us  as  an  autbo- 
^^^y  in  thb  case.     I  have  stated  what  appears  to  me  a  diffi- 
culty in  the  construction  of  the  act  of  parliament,  although 
1^   does  not  operate  so  strongly  on  my  mind  as  to  induce 
s  to  differ  from  my  learned  brothers. 
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MWELL,  B. — I  am  also  of  opinion  that  the  Crown  is 

1^  titled  to  judgment.     It  seems  to  me  that   the  case  is 

I  am  not  inclined  to  rely  upon  the  opinion  which 

xpressed  in  In  re  Barker,  although  my  present  opinion 

very  much  in  conformity  with  it,  because  I  do  not 

x^clerBtand    the    distinction    which    the    then    Attorney 

"'dieral  made  in  that  case.     I  think  that  the  Crown  is  - 

Kititled  to  duty  under  the  2nd  section,  and  that  the  4th 

8  not  give  the  Crown  its  title,  but  confirms  my  view  of 

2nd  section.     If,  however,  I  am  wrong,  the  4th  section 

give  the  Crown  a  title. 

It  is  conceded  by  the  defendant's  counsel  that  if  the  fee 

simple  in  this  estate  had  been  devised  to  the  testator's  wife, 

a^i^d   s]|e  iinj  Q„|  Qf  jj.  devised  this  annuity,   the   Crown 

"^ould  have  been  entitled  to  the  duty  of  107.  per  cent. 

'"Ut  it  is  said  that  because  the  testator's  wife  took  an  estate 

^'^  life  only  with  a  power  of  disposing  of  the  remainder 

**^  ^>rown  is  only  entitled  to  a  duty  of  3L  per  cent.     The 

^  J^^tion  is  not  a  matter  of  substance,  but  a  mere  matter 

^'ords,  and  is  opposed  to  the  principle  laid  down  by 

Lord   Campbell  in  Lord  Braybrookes  Case  (a)  ''  that  this 

^^^te,  which,  by  the  same  enactment,  imposes  a  tax  on 

^^^essions  in  every  part  of  the  United  Kingdom,  is  to  be 

^^^Bimed,  not  according  to  the  technicalities  of  the  law  of 

^^i  property  in  Elngland  or  in  Scotland,  but  according  to 

{a)  9  H.  L.  150.  164. 
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the  popular  use  of  the  language  employed."  And  in  tl 
same  case  Lord  Kingsdown  said  that  "  it  was  always  moi 
satisfactory  to  deal  with  the  case  on  the  substance  and  re 
effect  of  the  transaction." 

Bearing  in  mind  those  general  principles,  let  ns  8< 
what  the  2nd  section  says.  No  doubt,  as  a  matter 
legal  expression,  an  appointee  takes  under  the  creator 
the  power,  and  not  under  the  donee  of  it.  If  there  w 
any  necessity  for  applying  that  technical  rule  to  the  intc 
prctalion  of  the  2nd  section,  we  ought  to  do  so.  But  r 
technical  words  are  used  in  that  section.  It  says  ^*  evei 
past  or  future  disposition  of  property  by  reason  where 
any  person  has  or  shall  become  beneficially  entitled  to  at 
property."  Can  anyone  say  that  the  appointee  becanr 
entitled  to  this  annuity  by  reason  of  the  disposition  whic 
the  testator  made  of  the  real  estate  ?  Certainly  not  i 
point  of  law.  The  disposition  by  reason  whereof  tl 
appointee  became  entitled  was  the  disposition  made  b 
the  donee  of  the  power.  The  section  also  says  that  sue 
disposition  "shall  be  deemed  to  have  conferred  or  t 
confer  on  the  person  entitled  by  reason  of  any  such  dii 
position  or  devolution  a  succession;  and  the  term  *sut 
ccssor'  shall  denote  the  person  so  entitled ;  and  the  ten 
*  predecessor'  shall  denote  the  settlor,  disponor,  testato 
obligor,  ancestor  or  other  person  from  whom  the  interei 
of  the  successor  is  or  shall  be  derived" — not  using  a  ten 
of  art,  but  saying  any  other  person  from  whom  the  interei 
of  the  successor  is  or  shall  be  derived.  Then  from  whoi 
is  the  interest  of  these  successors  derived  ?  Can  it  be  sai 
that  it  was  derived  from  the  testator,  and  not  from  x\ 
donee  of  the  power?  As  I  said  in  the  case  of  In  re  Barke 
these  are  ordinary  English  words,  and  ought  to  be  construe 
as  any  Englishman,  not  a  lawyer,  would  construe  thea 
I  do  not  cast  any  doubt  upon  the  rule  of  law,  that  whc= 


i 


EASTER   TERM,    29    VICT. 


349 


8  power  is  executed  the  appointee  takes  under  the  creator 

of  the  power,  and  not  under  the  donee  of  it;  but  that  rule 

does  not  apply  here.     For  these  reasons  I  think  that  this 

case  is  within  the  2nd  section,  and  that  view  is  corroborated 

by  the  4th  section. 

But  supposing  my  view  is  wrong,  and  that  under  the 
^nd  section  alone  the  Crown  would  not  be  entitled  to  107. 
P«r   cent,  duty,  I  think   that  from  the  effect  of  the  4th 
section  the  Crown  must  inevitably  be  entitled,  for  although 
I  fully  appreciate  the  argument  for  the  defendants  that  the 
^wjectof  the  4lh  section  was  to  shew  what  were  "successions," 
•nd  ^ho  were  "  predecessors,"  and  what  rate  of  duty  should 
*>e  paid,  yet  when  I  find  it  there  stated  that  a  person  who 
^^^rcises  a  general  power  of  appointment  "  shall  be  deemed 
^o  be  entitled,  at  the  time  of  his  exercising  such  power,  to 
^"^  property  or  interest  thereby  appointed  as  a  succession 
derived  from  the  donor  of  the  power,"  it  seems  to  me 
'Necessarily  to  follow  that,  having  got  the  property  as  a 
succession,  he  is,  from  that  time,  a  person  from  whom  the 
^  Ppointee   derives  his  succession.     The  subject   may  be 
'  *ustrated  thus : — "  Devise  to  A.  B.  for  life,  with  a  general 
P^^er  of  appointment  to  C.  D.     C.  D.  appoints  to  himself 
^^  Hfe  with  remainder  in  fee  to  E.  F.     At  the  time  of 
®  Exercising  the  power  C.  D.  is  to  be  deemed  entitled  to 
^  piroperty  or  interest  thereby  appointed  as  a  succession 
^od  from  the  donor  of  the  power.     He  operates  on  all 
*i^terest  derived  by  him  from  the  donor  of  the  power; 
^  ^  portion  of  that  interest  is  the  remainder  in  fee,  and 
_     ^   cannot  be  said  to  come  to  E.  F.  from  the  creator  of 
^   l>ower. 

^^ith  respect  to  the  distinction  made  in  the  case  of  In 
^^^irkeTf  that  the  4th  section  would  make  the  grant  of  a 
^Tal  power  of  appointment  before  the  passing  of  the 
^^»  when  the  power  took  effect,  ta\'e  cfl'ect  after  llic  pass- 
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ing  of  the  Act,  I  do  not  think  that  can  have  been  the 
intention  of  the  4th  section.  I  cannot  see  why  a  different 
duty  should  be  paid,  or  a  different  provision  be  made,  with 
respect  to  those  powers  which  came  into  effect  after  the 
passing  of  the  Act,  and  those  which  came  into  effect  before. 
Another  difficulty  is  this.  The  latter  part  of  the  4th  sec- 
tion says  that  ^' where  any  person  shall  have  a  limited 
power  of  appointment  under  a  disposition  taking  effect 
upon  any  such  deatlu^^  Now,  it  is  manifest  that  does  not 
mean  a  power  taking  effect  upon  the  death ;  and  if  it  does 
not  mean  that  in  the  latter  part  of  the  section,  it  does  not 
mean  it  in  the  first  part  of  the  section.  It  seems  to  me, 
therefore,  that  the  distinction  taken  by  the  Attorney 
General  in  the  case  of  In  re  Barkery  although  prudent  for 
him  to  take,  is  an  unfounded  distinction. 

For  these  reasons  I  think  that  the  Crown  is  entitled 
under  the  2nd  section,  but,  if  not,  at  all  events  under  the 
4th  section. 


PiooTT,  B. — I  am  also  of  opinion  that  the  Crown  is 
entitled  to  duty  at  the  rate  of  10/.  per  cent. ;  and  I  come 
to  that  conclusion  from  the  construction  which  I  put  upon 
the  2nd  and  4lh  sections  taken  together.  If  the  case  had 
been  within  the  2nd  section  alone,  I  should  have  been  of 
opinion  that  the  Crown  was  only  entitled  to  duty  at  the 
rate  of  3/.  per  cent,  because  the  appointee  under  the 
power  would,  by  operation  of  law,  have  derived  her  interest 
from  the  person  who  created  the  power,  not  from  the  pei^ 
son  who  executed  it.  However,  it  is  not  necessary 
determine  that,  because,  in  my  judgment,  the  effect  of  tb 
4th  section  is  to  give  the  person  who  exercises  the  powe 
the  interest  in  the  estate.  When  the  testator's  wife  ex 
cuted  the  power  she  was  entitled,  under  his  will,  to 
general  power  of  appointment,  and  the  4th  section  saj 
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tht  in  the  event  of  such  a  person  ^*  making  any  appoint- 
ment thereunder,  be  shall  be  deemed  to  be  entitled,  at  the 
time  of  his  exercising  such  power,  to   the  property  or 
interest  thereby   appointed.**      I  construe   that   to  mean 
"deemed  to  be  entitled  for  all  purposes/'     It  is  true  the 
^^ction  goes  on  to  say  ^^  as  a  succession  derived  from  the 
donor  of  the  power;"  but  1  apprehend  that  means  that  the 
peiBOQ  executing  the   power  shall  pay  duty  as  upon  a 
succession  derived  from  the  donor  of  the  power,  but  the 
property  is  vested  in  him  for  all  purposes.     Here  the  pro- 
P^tj,  being  vested  in  the  testator's  widow  by  the  execution 
^^  the  power,  she  gives  a  portion  of  it  to  the  appointee. 
-■■  ben  firom  whom  did  the  latter  derive  her  succession  ?    It 
*®   not  consistent  to  say  that  she  derived  it  from  the  testator. 
^be    derived  it  frpm  the  donee  of  the  power  under  the 
ointment,  and  the  word  "  predecessor,"  as  defined  in 
2nd  section,  may  be  properly  so  construed.     Who  but 
donee  of  the  power  is  the  person  from  whom,  in  this 
ce  "  the  interest  of  the  successor  is  derived**  ?     Those 
^^^ds  ought  to  have  something  appended  to  them  if  they 
to  be  construed  otherwise  than  according  to  their  ordi- 
legal  signification.     Although,  if  the  section  had  stood 
9  the  '^  predecessor"  would  have  been  the  testator,  yet 
vrhat  follows  in  the  4th  section,  the  "  predecessor*'  is 
widow,  who  derived  her  succession  from  him.     The 
section  contains  no  exception  as  to  anything  that  fol- 
;  and  therefore,  it  seems  to  me  that  the  2nd  and  4th 
ions  ought   to  read   together.     In  fact,  the  testator's 
*Oovr  took  the  estate  when  she  exercised  the  power  of 
ointment^  and   then  by  making  the  appointment  she 
^^»iforred  a  succession  on  the  appointee,  who  then  became 
^*^olo  to  pay  a  duty  of  10/.  per  cent. 

Decree  accordingly. 
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The  Oth  sec- 
tion of  the 
55  Geo.  3, 
c.  137  (wliioh 
impoi^es  a 
penalty  of 
100/.  on  any 
parish  oflicer 
who  shall 
supply,  for 
hia  own  profit, 
any  goo«is, 
materiab',  or 
provisions  for 
the  UhC  of  any 
workhouse,  or 
otherwise  for 
the  support 
and  mainte- 
nance of  the 
poor),  is  not 
repealed  by 
the  77th  sec- 
tion of  the 
4  &  5  Wm.  4, 
c.  7r»,  which 
suhjects  to  a 
penalty  of  5/. 
any  pari**!! 
ofiieer  who 
sliall  supply, 
for  his  own 
profit,  any 
goods,  mate- 
rials or  provi- 
sions to  an 
individual 
pauper. 


Robinson  v.  Emerson. 


D 


ECLARATION.— For  that  whereas,  durir 
times  hereinafter  mentioned,  there  was  a  unu 
parish  of  Stanhope,  in  the  county  of  Durham,  f 
other  parishes,  formed  for  the  purpose  of  admini 
the  laws  for  the  relief  of  the  poor  by  the  [nai 
Weardale  Union,  which  union,  now  so  formed  p 
and  in  accordance  with  the  laws  in  force  relatl 
poor,  and  was  called  the  Weardale  Union.  Am 
during  alt  the  times  hereinafter  mentioned,  th* 
workhouse  situate  in  the  county  aforesaid  which 
and  was  duly  constituted  to  be,  and  was,  one  of 
mon  workhouses  or  places  of  reception  and  rel 
poor  of  such  parishes,  and  of  the  said  union,  pi 
and  in  accordance  with  the  same  laws :  and  where 
all  the  times  hereinafter  mentioned,  there  was  c 
guardians  of  the  poor  for  such  union  duly  const! 
chosen  pursuant  to  and  in  accordance  with  the  s 
and  whereas,  during  all  the  times  hereinafter  n 
the  defendant  was  one  of  the  overseers  of  the  p< 
said  parish  of  Stanhope,  duly  appointed  in  thi 
and  the  defendant,  while  he  was  such  overseei 
divers,  to  wit,  100  times  and  occasions,  before 
mcncement  of  this  suit,  in  his  own  name,  provi( 
and  supply  for  his  own  profit,  and  was  directly 
in  providing,  furnishing  and  supplying,  for  his'Jc 
divers  goods  and  materials  for  the  use  of  such  ' 
and  otherwise  for  the  support  and  maintenance  o 
of  the  said  parishes  so  forming  the  said  unioi 
defendant,  not  having  at  any  time  obtained  any 
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cptn  any  justice  of  the  peace,  or  of  any  other  person,  per- 
mitting and  suffering  him  so  to  do,  or  permitting  him  or 
uflFcring  to  contract  for  the  purchasing  or  supplying  of  the  r. 

le,  or  any  articles  or  things  whatsoever,  contrary  to  the 


of  the  statutes   in  such  case    made  and    provided : 

Bvliercby,  and  by  force  of  the  statutes  in  such  case  made  and 

provided,  the   defendant   forfeited    for   each    of  the   said 

offences  the  sum  of  100/.,  and  thereby,  and  by  force  of  the 

statutes  in  such  case  made  and  ()rovided,  an  action  hath 

accrued  to  the  plaintiff  to  demand  and  have  of  the  defend- 

tint  the  said  sum  of  100/.  for  each  of  the  said  offences, 

amounting  altogether  to  5000/.  and  the  defendant  has  not 

paid  the  same. 

Demurrer,  and  joinder  therein. 

6.  Atkinson^  Serjt.,  in  support  of  the  demurrer. — The 
6th  section  of  the  55  Geo.  3,  c.  137,  upon  which  the  decla- 
ration is  framed,  is  repealed  by  the  4  &  5  Wm.  4,  c.  76, 
*•  77.    The  55  Geo.  3,  c.  137,  s.  6,  imposed  a  penalty  of 
lOOZ.  on  any  parish  officer  who  should  supply  for  his  own 
.  profit  any  goods  "  for  the  use  of  any  workhouse  or  work- 
bouses,  or  otherwise,  for  the  support  and  maintenance  of 
ibe  poor."    The  4  &  6  Wm.  4,  c.  7f>,  s.  77,  subjects  to  a 
penalty  of  5/.  any  parish  officer  who   shall  "furnish  or 
supply,  for  his  own  profit,  or  on  his  own  account,  any 
goods,  materials  or  provisions  ordered  to  be  given  in  j)aro- 
chial  relief,  &c.,  to  any  person  in  such  parish  or  union." 
Bj  the  former  enactment  the  whole  penalty  is  given  to  any 
person  who  shall  sue  for  the  same  in  any  of  the  superior 
v^ouris;  by  the  latter  enactment  the  penalty  is  recoverable 
oefore  two  justices,  and  one  half  is  given  to  the  informer, 
»nd  the  other  half  in  aid  of  the  poor  rates.     In  Henderson 
▼•  Sherborne  (a)  the  question  arose  whether  a  parish  officer 

(a)  2  M.  &  W.  23G. 
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who  supplied  goods   for  his  own   profit  to  an  indioidn 

pauper  was  liable  to  the  penalty  imposed  by  the  55  Gea 

9-  c.  137^  s.  6,  and  this  Court  held  that  he  was  not     B 

Jr  u  wm D  a/\ W 

there  Lord  Abinger,  C.  B.,  said : — "  If  the  77th  section 
the  new  Poor  Law  Act  embraces  this  case,  I  do  not  agr 
that  it  does  not  amount  to  a  repeal  of  the  former  enactmei 
If  a  crime  be  created  by  statute,  with  a  given  penalty,  ai 
be  afterwards  repealed  in  another  statute  with  a  less 
penalty  attached  to  it,  I  cannot  say  that  the  party  ought 
be  held  liable  to  both.  There  may,  no  doubt,  be  i\ 
remedies  for  the  same  act,  but  they  must  be  of  a  differe 
nature.  The  new  Act,  then,  would  be,  in  effect,  a  repc 
of  ihe  former  penalty."  In  a  subsequent  case  of  T 
Attorney  General  v.  Lockwood  {a)  Lord  Abinger  said  th 
his  judgment  in  Henderson  v.  Sherborne  {b)  •*  was  found 
on  the  principle  that  where  the  same  offence  is  re-enacti 
with  a  different  punishment,  it  repeals  the  former  la^ 
[Bramwell^  B. — The  51st  section  of  the  4  &  5  Wm. 
c.  7^,  extends  the  penalty  imposed  by  the  6th  section 
the  55  Geo.  3,  c.  137,  to  persons  appointed  under  tl 
4  &  5  Wm.  4,  c.  76.  Martin^  B. — The  two  enactmen 
are  framed  with  different  objects.  The  55  Geo.  3,  c.  13 
8.  6,  subjects  parish  officers  to  a  penalty  for  supplying,  t 
their  own  profit,  goods  ybr  the  use  of  any  workhouse  or  i 
poor  generally ;  the  4  &  5  Wra.  4,  c.  76,  s.  77,  relates  to  tl 
supply  of  goods  ordered  to  be  given  to  an  individual paup 
in  parochial  relief.]  By  the  interpretation  clause  of  tl 
latter  Act,  (sect.  109,)  the  word  person  would   include 

« 

workhouse,  which  is  now  a  corporate  body,  as  well  as  8 
individual. 

Manisty  (with  whom  was  Wills)  appeared  in  support  i 
the  declaration,  but  were  not  called  upon  to  argue. 

(a)  9  M.  &  W.  378.  391.  {b)  2  M.  &  W.  236. 
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^Iartin^  B. — I  am  of  opinion  that  the  declaration  is 

d.    After  stating  that  there  was  a  union  of  the  parish 

Stanhope  and  other  parishes  for  the  administration  of  «. 

Emerson. 

poor  law,  called  the  Weardale  Union,  and  that  a  work- 
86  of  the  union  and  a  board  of  guardians  were  duly 
stitoted,  it  proceeds  to  state  that  the  defendant  was  one 
the  overseers  of  the  parish,  and  that  whilst  he  was  such 
Mseer  be   did  in  his    own  name  provide,  furnish  and 
supply,  for  bis  own  profit,  and  was  directly  concerned  in 
proiriding,  furnishing  and  supplying,  for  his  own    profit, 
goods  and  materials  for  the  use  of  such  workhouse 
otherwise  for  the  support  and  maintenance  of  the  poor 
the  said  parishes  so  forming  the  said  union,   he   not 
ing  any  certificate  from  any  justice  permitting  him  so 
•<^  cla     That  is  within  the  terms  of  the  enactment  of  the 
**S  Geo.  3,  c.  137;  therefore,  prima  facie,  there  is  a  cause 
^*^  action.     There  is  a  demurrer  to  the  declaration,  and 
**^y  brother  Atkinson  contends  that  the  effect  of  the  77th 
*^<^tion  of  the  Poor  Law  Amendment  Act  (4  &  5  Wm.  4, 
^*  ^6,)  is  to  repeal  the  6tb  section  of  the  65  Geo.  3,  c.  137. 
-*-*^  my  opinion  that  is  not  so. 

It  is  clear  that  the  object  of  the  77th  section  of  the  4  &  5 

^^^^.  4,  c.  76,  was  to  remedy  a  defect  which,  by  the  deci- 

^*^^  in  Proctor  v.  Alanwaring  (a),  was  found  to  exist  in  the 

^■"nier  statute.     If  that  case  was  wrongly  decided,  and  the 


pply  of  goods  to  an   individual   pauper  is   within  the 

^   Geo.  3,  c.  137,  then,  a  different  amount  of  penalty  being 

^Kxiposed  by  the  4  &  5  Wm.  4,  c.  76,  it  might  be  success- 

**illy   contended   that  the  latter  enactment   repealed   the 

former  so  far  as  regards  such  a  supply.     It  seems  to  me 

^*^at  the  reasoning  of  Lord  Ahjnger  in  Henderson  v.  Sher' 

^**^ne  is  sound.     Where  a  statute  prohibits  a  particular  act, 

and  imposes  a  penalty  for  doing  it,  and  a  subsequent  sta- 

(a)  3  B.  &  Aid.  14J. 
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1866.         ^^>t^  imposes  a  different  penalty  for  the  same  offence,  the 

^y^""^""^       latter  statute  operates  as  a  repeal  of  the  former.     But  it 
Robinson  '  * 

V.  was  never  intended  that  the  77th  section  of  the  4  &   5 

Emebson.  ^  .  -^ 

VVm.  4,  c.  76,  should  repeal  the  6th  section  of  the  55  Geo.  3, 

c.  137, — in  fact  the  contrary  appears. 

No  doubt  the  real  cause  of  the  enactment  in  the  4  &  5 
Wm.  4  was  the  decision   in  Proctor  v.  Mantoaring  (a),  that 
where  an  overseer  who  received  an  order  for  the  relief  of 
an  individual  pauper  paid  her  part  in  money,  and  by  her 
consent  gave  her  the  remainder  in  goods  from  his  shop,  he 
was  not  liable  to  the  penalty  imposed  by  the  55  Geo.  3, 
c.  137.     There  Abbott,  C.  J.,  in  delivering  judgment,  said: 
— "  It  would  have  been  very  easy  for  the  legislature,  had 
they  so  intended  it,  to  have  said  that  it  should  not  be 
lawful  for  an  overseer  to  deliver  to  any  pauper  articles  in 
lieu  of  money  ordered  for  relief,  they  have  not  so  expressed 
themselves."    And  Ilolroyd^  J.,  said : — "  However  desirable 
it  may  perhaps  be  to  prevent  the  mischief  attending  such 
cases  as  the  present,  yet  we  cannot  extend  a  penal  statute 
so  as  to  bring  this  case  within  it.     The  words  of  the  statute 
appear  to  me  applicable  only  to  a  general  supply  of  the 
poor  by  the  parish  officers."     The  legislature  thought  that 
state  of  things  ought  not  to  exist,  and  directly  interfered 
by   imposing  a  penalty  of  5/.  on  any  parish  cfficer  who 
should   supply  goods  for  his  own  profit   to   an  individual 
pay  per,  but  instead  of  giving  the  penalty  to  any  informer 
who  should  sue  for  it  they  made  it  recoverable  before  two 
justices,  and  gave  one  half  to  the  informer  and  the  other 
half  in   aid  of  the  poor  rates.  U[)on  this  declaration  the 
plaintiff  would  be  bound  to  prove  that  the  defendant  sup- 
plied goods  for  the  use  of  the  workhouse,  or  for  the  support 
of  the  poor  generally  ;  and  that  is  an  offence  which  is  not 
touched  by  the  4  &  5  Wm.  4,  c.  76. 

(rt)  3  B.  &  Aid.  145.  147. 
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BaAMWELL,    B.  — I    am    of   the    same    opinion.     The        1866. 
55  Gea  3,  c.  137,  imposed  a  penalty  of  100/.  upon  any     ^T'^^'^^ 

pariah  officer  who  should,  either  in  his  own  name,  or  in  v, 

-  Ehersok. 

tnat  of  any  other  person,  supply,  for  bis  own  profit,  goods, 

materials,  or  provisions  for  the  use  of  any  workhouse,  or 

otherwise  for  the  support  and  maintenance  of  the  poor  of 

the  parish.     Whether  rightly  or  wrongly  decided,  it  was 

held,  in  Proctor  v.  Manwaring  (a),  that  the  enactment  did 

x^ot  apply  to  the  case  of  a  parish  officer  who  supplied 

S^xhIs  to  an  individual  pauper. 

Then  came  the  Act  popularly  called  the  New  Poor  Law 

-Act  (4  &  5  Wm.  4,  c.  76),  which  distinctly  recognized  the 

existence  of  the  prohibition  in  the  55  Geo.  3,  c.  137 ;  for 

It  enacts,  by  the  Slst  section,  that  the  penalty  imposed  by 

^e  6th  section  of  the  55  Geo.  3,  c.  137  shall  apply  to  every 

Commissioner  and  parish  officer  to  be  app  inted  under  the 

^  &  5  Wm.  4,  c.  76 ;  so  that  it  is  clear  that  the  6th  section 

^*  the  former  Act  is  not  repealed  by  the  latter  Act    It 

*uen   goes  on,  by  the  77th  section,  to  provide  that  any 

Parish  officer  who,  for  his  own  profit,  shall  supply  goods  to 

^^  individual  pauper  shall  be  subject  to  a  penalty  of  5/. 
^t  18  immaterial  whether  Proctor  v.  Manwaring  (a)  was 

y^S^tly  decided  ;  for  if  it  was  the  legislature  has  recognised 

^  ^Od  created  a  new  ofience;  if  it  was  not  the  77th  section 

the  4  &  5  Wm.  4,  c  V6  has  repealed  the  6th  section  of 

^^  fi5  Geo.  3  so  far  as  it  applied  to  a  supply  of  goods  to 
*^  individual  pauper. 

^^e  mistake  in  supposing  that  the  6th  section  of  the 
^  Oeo«3,  c.  137,  is  altogether  repealed  has  arisen  from  the 

H^^re  appended  by  the  reporters  to  the  marginal  note  of 
*^^  ease  of  Henderson  v.  Sherborne  (6).     If  the  qusere  had 

««e»^  whether  if  that  clause  applied  to  such  a  supply  as  was 


••^^e  subject  of  the  action  in  that  case,  it  was  repealed  quoad 

O)  8  B.  &  Aid.  145.  (3)  2  M.  &  W.  236. 
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that  snppi J,  it  would  have  been  free  from  objection ;  but  the 
quaere  is  whether  there  was  a  general  repeal  of  the  clause*. 
In  Henderson  v.  Sherborne  Lord  Abinger  said  that  if  th^ 
New  Poor  Law  Act  embraced  that  particular  case,  it  woul 
in  effect  repeal  the  former  enactment.  He  never  suggest 
that  there  would  be  a  repeal  of  that  enactment  generall 
but  only  so  far  as  it  applied  to  a  supply  of  goods  to 
individual  pauper.  This  seems  to  me  a  clear  case,  and 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 


April  17.  Pearce  and  Another  v,  Brookes. 

To  a  connt        X  HE  first  count  of  the  declaration  set  out  verbatim 

for  the  hire  «    r.\   n       i  i        ^       t  t 

of  a  brougham  agreement  (see  post^  p.  359)  for  the  supply  of  a  brougn. 
pleaded  that  ^J  ^^  plaintiffs  to  the  defendant  "on  hire"  with  an  opt- 
the* alleged  ^^  purchase  as  therein  specified^  averring  that  before  j> 
agreement  she  ment  of  a  second  instalment  of  the  purchase  money 

was,  to  the  *^  •' 

plaintifi&* 
Knowledge, 
s  prostitute ; 
that  the  agree- 
ment was  for 
the  supply  of 
a  brougham 
which,  to  the 
plaintiffs' 
Knowledge, 
was  to  bo  used 


\n 


defendant  returned  the  brougham :  breach,  that  the  defn 
ant  did  not  pay  a  forfeiture  of  fifteen  guineas^  as  provl 
by  the  agreement. 

The  second  count  was  for  money  payaUe  for  the  hir 
a  brougham. 

Third   plea    to  first  count. — That  at  the   time  of 

imt  to^^sfrt  ^"  ^^'^^"g  of  ^^^  supposed  agreement  the  defendant 
her  in  her        the  knowledge  of  the  plaintiffs,  a  prostitute,  and  that 

immoral  voca-  °  r  '        i  / 

tion ;  and  that  supposed  agreement  was  made  for  the  supply  of  a  brougt^ 

the  agreement 

was  made  b^     to  be  uscd  by  the  defendant  as  such  prostitute,  and  to  a 

in  the  expec-     her  in  carrying  on  her  said  immoral  vocation,  as  the  pL^*°' 

tation  of  pjnr- 

ment  out  of 

the  defendant's  receipts  as  a  prostitute.    (The  jury  having  found  that  the  broughatx*    "^^ 

supplied  by  the  plaintiffs  with  the  knowledge  tliat  it  was  to  be  used  by  the  defond»'»'*^  ** 

part  of  her  display  to  attract  men). — Heldy  that  the  last  averment  in  the  plea  need     -"^ 

be  proved,  the  other  averments  constituting  a  good  defence  without  it. 


lie 
d- 
<d 

of 
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to 
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m 
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cifisy  when  they  made  the  said  agreement,  well  knew,  and       1866. 
iim    the  expectation  by  the   plaintiffs   that  the  defendant 
ipiroold  pay  the  plaintiffs  the  monies  to  be  paid  by  the  said 
agreement  out  of  her  receipts  as  such  prostitute. 
A  similar  plea  was  pleaded  to  the  second  count. 
At  the  trial,  before  Bramwell,  B.,  at  the  London  Sittings 
<fcfter  Michaelmas  Term,  1865,  it  appeared  that  the  follow* 
log  agreement  had  been  made  between  the  defendant,  a 
prostitute,  residing  in  Pimlico,  and  the  plaintiffs,  carrying 
oci   business  in   copartnership  as  coachbuilders   in   Long 
Acre:— "Memorandum  of  agreement,  made  this  4th  day 
^^  May,  1864,  between  Mrs.  Brookes,  of  No.  14,  West- 
■**oreland  Place,  Pimlico,  and  Pearce  &  Countze,  coach- 
*^uildere,  of  Long  Acre." 

'*  Pearce  &  Countze  have  agreed  to  supply  Mrs.  Brookes 

^'^^h  a  oew  miniature  brougham  on  hire  until  the  whole  of 

^^  purchase  price  of  135  guineas  is  paid,  and  which  is  not 

^^  exceed  a  period  of  twelve  months;  and  the  said  Mrs. 

**'^ke8  has  agreed  to  hire  the  same,  with  the  option  to 

P^^i^chase  as  aforesaid,  and  pay  down  50/.  and  the  balance 

'^  5  per  cent,  interest  thereon  by  instalments  periodi- 

^^V»  80  as  to  complete  the  purchase  within  the  twelve 

^^^ths:  and  in  case  the  brougham  should  be  returned  on 

.    ^  I^ands  of  Pearce  &  Countze  before  a  second  instalment 

.    Paid^  it  is  understood  that  a  forfeiture  of  fifteen  guineas 

^o  \^  p3i(j  iQ  addition  to  the  above  50/.,  and  also  any 

^^^age  which  may  arise  to  the  carriage,  except  such  as  is 

^^^Bioned  by  fair  wear." 

^  Signed  May  6, 1864,''  "  Mrs.  Brookes.** 

*•  &QL  received  as  agreed  herein.'^ 

«  Pearce  &  Counlze." 
^I^e  deposit  was  paid  by  the  defendant  on  signing  the 
'^tnent     The  signature  of  the  defendant  was  written 
y  l^er  illegibly,  and  at  the  trial  she  swore  that  she  could 
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18C6.        neither  read  nor  write  more  than  her  own  name,  but  th 

^■^"^^      jury  negatived  a  plea  of  fraud  on  which  she  relied  to  aToi 

^   »•  the  agreement. 

Brookes* 


It  also  appeared   that  on  making  the  agreement 
defendant  had  given   verbal  directions  for  certain  oi 
mental  fittings  to  the  brougham,  and  among  other  thii 
that  the  inside  should  be  fitted  up  with  a  glass  mirror ; 
these  directions  the  plaintifis  had  carried  out. 

The  defendant  kept  the  brougham  for  some  months  sm^^aad 
then  returned  it  to  the  plaintifis,  not  having  paid  a  seco  :^nd 
instalment 

Evidence  was  adduced  by  the  defendant  of  the  circiza^cn. 
stances  attending  the  making  of  the  agreement,  as  sb^s^  ^. 
ing   that   the    plaintifis,  when   they   made  it,  knew     C^lie 
defendant  to  be   a  prostitute;    and   the  jury  expreuu  md 
themselves  satisfied  that  this  was  proved. 

In  support  of  the  last  allegation  in  the  plea,  viz.,  as-  to 
the  source  from  which  the  plaintifis  expected  paym^sot 
no  proof  was  offered.  The  learned  Judge  ruled,  however, 
that  that  allegation  was  immaterial,  and  need  not  beprov^, 
and  left  to  the  jury  the  following  questions: — first,  did  ^6 
defendant  hire  the  brougham  for  the  purpose  of  her  pKXW- 
titution?  Secondly,  if  she  did,  did  the  plaintifis  kcx<)^ 
the  purpose  for  which  she  hired  it? 

The  jury  found  that  the  brougham  was  used  by  ^^ 
defendant  as  part  of  her  display  to  attract  men,  and  ^^^ 
the  plaintiffs  knew,  when  they  supplied  it,  that  it  was  to  be 
used  for  that  purpose ;  and  the  learned  Judge  thereixp^ 
directed  the  verdict  to  be  entered  for  the  defendant,  ^^^"^ 
leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  fifk^° 
guineas. 

Montagu  Chambers,  in  last  Hilary  Term,   obtained  « 
rule  nisi  accordingly  on  the  following  grounds: — That  tne 
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dei^ndant  did  not  prove  such  allegations  in  the  third  plea  1866. 
'vvere  essentially  necessary  to  be  proved  to  constitute  a 
defence  to  the  action.  That  the  defendant  did  not 
that  the  brougham  sold  to  her  by  the  plaintiffs  was 
^o  be  osed  by  her  as  a  prostitute^  and  was  to  assist  her  in 
^ATvying  on  her  said  immoral  vocation ;  or  that  the  plaintifis 
loaade  the  agreement  sued  upon  with  such  knowledge,  or 
ui  the  expectation  that  the  defendant  would  pay  the 
pbuotifls  out  of  her  receipts  as  such  prostitute. 

Ajpnour  {Beresford  with  him)  now  shewed  cause. — 
Pirsty  there  was  evidence   to  support  the  finding  of  the 
i^Ty.    Although  there  was  no  direct  evidence  of  the  de- 
fendant's purpose  in  hiring  the  brougham^  the  jury  were 
entitled  to  apply  the  knowledge  which,  in  common  with 
*he  rest  of  the  world,  they  possessed  of  the  probable  pur- 
pose for  which  an  illiterate  prostitute  would  require  such 
^n    article.     By  the  help  of  that  knowledge  they  might 
^nier  not  only  what  the  defendant's  purpose  was,  but  also, 
^bat  the  plaintiffs,  knowing  her  to  be  a  prostitute,  were 
m^vnxe  of  her  purpose. — Secondly,  assuming  the  evidence 
Bofficient  to  support  the  finding  of  the  jury,  the  plea  was 
inroTed,  since  the  last  averment  was  not  material.     The 
s^ennents,  that  the  defendant  was  to  the  plaintiffs'  know- 
Wlge  a  prostitute,  and  that  the  article  supplied  was  to 
^^ir  knowledge  supplied   to  be   used  for  the    purpose 
<^  her  prostitution,  make  a  good  plea  without  the  other 
avennent.      Crisp    v.   Churchill,  cited  in  Lhyd  v.  John* 
•«t  {a) ;  Appleton  v.  Campbell  (i).     The  language  of  Lord 
^en6orauffh,  in  Bawry  v.  Bennett  (c),  does  not  shew  the 
^^trarj^  since  the  expressions  there  used  merely  illus- 
^e  the  case  under  discussion,  and  do  not  lay  down  a 

('O  1  Bot.  &  F.  840,  341.  (c)  1  Camp.  348. 

(i'i   2  r«    ft.  -D    «4«r 
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1866.       general  rule.     In  that  case  the  articles  sold  were  clothi 
and  it  could  not  be  said,  as  here,  that  they  were  sold 
be  used  for  the  purpose  of  prostitution. 

Montagu  Chambers  and  T,  O.  GrtffUs  in  support  of 

rule. — The  averments  in  the  plea  are  all  material,  and 

first,  viz.,  that  the  defendant  was,  to  the  plaintifls'  knowlec 

a  prostitute,  alone  was  proved.  Lord  EllenborougVs  opim. 

in  Bowry  v.  Bennett  (a),  is  express  that  that  isinsufficiec 

avoid  the  contract.     The  plaintiffs  contend,  both  on  am 

ritj  and  principle,  that,  where  the  subject-matter  oF 

contract,  though  capable  of  being  applied  to  an  unlaiR 

purpose,  is  also  capable  of  being  applied  to  a  purpose  (i 

is  lawful,  and  the  contract  itself  does  not  contain  a 

unlawful  stipulation,  there  is  nothing  to  avoid  the  oontn 

on   the   score  of  illegality.     That  a  brougham  may 

applied  even  by  a  prostitute  to  an  innocent  purpose 

obvious,  and  if  so,  it  is  no  concern  of  the  other  party 

the  contract  that  she  may  also  apply  it  to  a  purpose  that 

immoral     The  line  on  this  subject  must  be  drawn  broac 

without  entering  into  fine  distinctions.     In  Lloyd  v.  Joi 

son  {b)  the  action  was  against  a  prostitute  for  the  amoi 

of  her  washerwoman's  bill,  the  articles  washed  consist 

principally  of  expensive  dresses  and  gentlemen's  nighta 

but  Buller^  J.,  held  the  whole  amount  recoverable,  sayi 

that  it  was  impossible  for  the  Court  to  take  into  consi 

ration  which  of  the  articles  were  used  for  an   unlav 

purpose  and  which  were  not.     The  defendant  contends 

a  rule,  the  adoption  of  which  would  necessarily  impede 

operations  of  trade.     Its  effect  would  be,  wherever 

subject-matter  of  sale  was  capable  of  being  applied  to 

unlawful   purpose,   to  entail  a   risk  on  the  seller,  if 

(rt)    1  Camp.  348.  {h)  1  Bos.  &  P.  340, 
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smallest  doubt  existed  as  to  the  lawfulness  of  the  purchasers'        1866. 
intentions.     Put   this   case:    A.   sells   barley   to   B.;   B.       'iT"''^^ 

Pearck 

intends  to  convert  it  into  malt  without  paying  the  duty,  «• 

Brookes. 
and  A.  knows  there  is  a  possibility  that  B.  will  do  so,  is 

the  mere  knowledge  of  that  possibility  to  affect  the  validity 
of  the  sale  ?     The  mere  knowledge  of  an  illegality  over 
which  a  man  has  no  control  cannot  constitute  participation 
in  it.     To  constitute  participation  here  it  should  have  been 
averred  and  proved,  as  was  pointed  out  by  Lord  Ellen- 
borough  in  Bowry  v.  Bennett  {a),  that  **the  plaintiff  ex- 
pected  to  be   paid   from   the   profits  of  the   defendant's 
prostitution."    The  defendant  must  contend  that  a  cabman 
who  is  hired  by  a  prostitute  to  convey  her  to  a  house  of  ill 
fame  cannot  sue  for  his  fare.     Suppose  that  after  hiring  the 
Irougham  the  defendant  had  ceased  to  be  a  prostitute,  and 
liad  subsequently  applied  the  brougham  to  a  lawful  pur- 
pose, could  the  plaintiffs  have  demanded  back  the  brough- 
am  on  the  ground  that  the  contract  was  illegal  ?     Lastly, 
the  finding  of  the  jury  that  the   user  of  the  brougham 
was  for  the  purpose  of  display  is  not  equivalent  to  a  finding 
that  it  was  for  the  purpose  of  prostitution. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  rule 

should  be  discharged.  Since  the  case  of  Cannan  v.  Bryce  (b) 

in  the  Court  of  Queen's  Bench,  and  McKinnell  v.  Robins 

son  (c)  in  this  Court,  1  take  it  to  be  a  settled  rule  that, 

where  a  person  contributes  to  the  performance  of  an  illegal 

act,  knowing  that  what  he  contributes  is  intended  to  be 

BO  applied,  he   cannot  recover  the  price  of  it  by  action. 

The  notion  that,  in  order  to  defeat  such  a  claim  as  that  set 

01^  it  is  incumbent  on  the  defendant  to  prove  that  the 

plaintiff  expected  to  be  paid  out  of  the  fruits  of  the  ille- 


(a)  1  Camp.  348.  (h)  3  B.  &  Aid.  179. 

(<j)  3  M.  &  W.  434. 
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1866.        g^I^^y  ^B  certainly  not  law  at  the  present  day,  and,  if  i 
were  worth  while  to  pause  and  examine  further,  I 
strongly  disposed  to  think  it  would  turn  out  that  it  neye 
was  so.      Whether  the  act  be  illegal  or  simply  iromon£ 
can  make  no  difference,  the  maxim  applying  equally  i 
both  cases— fx  turpi  causd  non  oritur  actio.    If,  therefo 
this  article  was  furnished  by  the  plaintiffs  for  the  purpos 
of  enabling  the  defendant  to  make  that  display  which  w 
favourable  to  her  immoral  purposes,  that  was  a  transact! 
out  of  which  no  cause  of  action  could  arise.     I  cann 
agree  with  Mr.  Chambers  that  in  a  case  of  thb  kind  the 
is  a  necessity  for  that  minute  exactness  in  the  proof 
findings  of  the  jury  which,  even  where  it  is  repulsive 
decency,  may  be  essential  in  a  criminal  case.     I  think 
enough  that  there  should  be  evidence  to  satisfy  the  juiy 
the  nature  of  the  defendant's  vocation,  and  of  the  plainti 
knowledge  that  the  article  which  they  supplied  was 
tended  to  facilitate  her  success  in  it;  and,  although 
jury  have  not,  by  their  verdict,  adopted  the  exact  expi 
sions  of  the  plea,  I  think  that  they  have  expressed  eve 
thing  that  is  necessary  to  support  it. 

Martin,  B. — I  am  of  the  same  opinion.     The  quest! 
is,  was  enough  of  the  plea  proved  to  constitute  a  defence 
the  action.     The  plea  contains  three  averments.     Fi 
that  the  defendant  was,  to  the  knowledge  of  the  plainti 
a  prostitute ;  secondly,  that  the  brougham  was  knowinj 
supplied  to  assist  her  in  her  immoral  vocation; 
that  the  plaintiflfs  expected  to  be  paid  out  of  the  p; 
of  her  prostitution.     That,  in  my  judgment,  is  a  good 
without  the  last  averment,  which,  therefore,  need  not 
proved.    *When  it  was  proved  that  the  defendant  w 
the  knowledge  of  the  plaintiffs,  a  prostitute,  and  that,  to  t 
knowledge,  the  brougham  was  hired  for  the  purpose 
display — which  conveys  very  intelligibly  that  it  was  to 
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^^  ^^^  requires  an  ornamental  brougham,  there  can  be  little 

,   ^^^^l)t  that  she  requires  it  for  the  purpose  of  plying  her 

^^^at  trade;  and  that,  in  effect,  the  jury  found.     Then 

les  the  question  as  to  the  materiality  of  the  last  allega- 

To  constitute  a  turpis  causa  is  it  essential  that  the 

idfls  should  have  looked  for  payment  to  the  proceeds 

the  defendant's  prostitution  ?     I  think  not.     If  on  the 

^Te  ground  that  the  parties  were  silent  as  to  the  mode  of 

^^rment  the  law  were  to  support  this  contract,  it  would 

^^^3eed  be  blind;  for  such  matters  are  rarely  expressed. 

to  the  case  of  Bowry  v.  Bennett  (5),  Lord  Ellenborough 

not  there  laying  down  a  general  rule,  but  merely  point- 

ig  out,  by  way  of  illustration,  what,  under  the  circum- 

^«nces  of  the  case  before  him,  would  be  sufficient  evidence 

^l^at  the  plaintiff  had  done  an  act  in  furtherance  of  im- 

^^^^orality. 

(«)  8  B.  &  Aid.  179.  (h)  1  Camp.  34S. 


^d  assist  the  defendant  in  carrying  on  her  trade  of  prosti-        1866. 
tution^I  think  the  plea  was,  in  substance,  proved,  and  on 
uiat  ground  that  this  rule  should  be  discharged. 

-As  to  the  case  of  Cannon  v.  Bryce  (a),  to  which  reference 
^  been  made  during  the  argument,  my  judgment  not 
''^'Og  based  on  the  authority  of  that  case,  it  is  not  necessary 
^^at  X  diould  express  an  opinion  upon  it 

-PifiOTT,  B. — I  am  of  the  same  opinion.  The  maxim 
^*^  'ifjpi  causA  nan  oritur  actio  embodies  the  rule  of  law 
^^  18  applicable,  and  the  only  doubt  that  I  entertained 
the  rule  waft  moved  for  was  whether  the  evidence 
sufficient  to  support  what  is  material  in  the  plea.  On 
^^^^^^^ideration  I  think  it  sufficient.  The  first  allegation  in 
"^^  plea  being  proved,  the  jury,  in  considering  the  second, 
entitled  to  call  in  aid  their  knowledge  of  the  world 
its  usages.    If  a  woman  who  is  known  to  be  a  prosti- 
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Bramwell,  B. — 1  am  of  the  same  opinioD.  The  defen 
ant  was  a  prostitute^  and  the  plaintifis  knew  it^  as  the  ju 
found  on  ample  evidence.  The  main  question  therefc 
isy  whether  there  was  any  evidence  of  the  purpose  for  whi 
the  brougham  was  let  and  hired.  Of  the  defendant's  pi 
pose  there  was,  I  think,  evidence.  The  jury,  in  considi 
ing  that  question,  had  a  right  to  apply  their  knowled 
of  the  affairs  of  life,  and  to  infer^  as  they  did,  that  t 
brougham  was  hired  by  the  defendant  for  the  purpose 
her  "  display,"  and  that  the  plaintifis  knew  it.  But  grantii 
that  this,  or  in  other  words  the  pursuit  of  her  calling,  ^ 
the  defendant's  purpose,  can  it  also  be  ^ruly  said  to  ha 
been  the  plaintifis?  In  one  sense  it  cannot;  for  the 
purpose  no  doubt  was  to  obtain  the  hire  of  the  brougham 
while  as  to  the  use  made  of  it  they  were  most  like 
indifierent.  Put  this  case.  A  man  buys  a  pair  of  duellii 
pistols  from  a  gunsmith,  declaring  his  intention  to  be 
fight  a  duel  with  them.  The  gunsmith  says: — *^I  ca 
not  to  what  purpose  you  put  them :  my  purpose  is  simp 
to  sell  an  article  of  trade.^'  Is  he  precluded  from  recoverii 
the  price,  as  having  sold  for  an  illegal  purpose?  Api 
from  authority  it  might  be  doubtful.  But,  as  authoritii 
the  cases  of  Cannan  v.  Bryce  (a)  and  McKinnell  v.  Robi 
son  {b)  are  conclusive  that,  in  order  to  defeat  such  a  clai 
as  that  set  up,  there  is  no  necessity  that  it  should  ha 
formed  a  part  of  the  bargain  between  the  parties  that  tl 
subject-matter  of  their  bargain  should  be  illegally  applie 
Regarding  this  question,  therefore,  not  as  a  matter  of  re 
soning,  but  as  governed  by  the  authorities  which  I  ha^ 
mentioned,  I  think  that  when  it  was  proved  that  tl 
defendant  was  a  public  prostitute,  and  that  to  the  plaintif 
knowledge  she  hired  the  brougham  for  the  purpose  of  h* 

(a)  3  B.  &  Aid.  179.  {b)  3  M.  &  W.  434. 
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prostitatioD,  enough  of  the  pica  was  proved  to  constitute  a        1866. 
good  defence  to  this  action.  ^-^r^-^ 

Pearoe 

As  to  the  last  allegation  in  the  plea,  1  stated  at  the  trial  v. 

that  in  my  judgment  it  need  not  be  proved,  and  I  will  only 
add  that  we  are  not  overruling  anything  in  Bowry  v.  Ben' 
nett  (a)  by  so  holding.     The  expressions  of  Lord  Ellen- 
borough^  which  have  been  relied  on  for  the  plaintiffs,  were 
obviously  not  used  with  the  view  of  laying  down  a  general 
rule.     The  plea  which  was  upheld  in  McKinnell  v.  Robin- 
son (ft)  contained  no  allegation  that  the  plaintiff  looked  for 
repayment  to  the  proceeds  of  the  illegal  winnings.     Take 
the  case  suggested  during  the  argument  of  a  man  and 
woman  being  taken  in  a  cab  to  a  known  house  of  ill  fame. 
(]an  the  cabman's  right  to  sue  for  his  fare  depend  on  which 
hired  the  cab?     The  plaintiffs  must  contend  that  it  may, 
since  the  woman  only  can  be  expected  to  pay  from  the 
proceeds  of  her  prostitution.     But  whichever  be  the  hirer 
of  the  cab  the  same  thing  is  done,  and  with  the  same 
purpose ;  and  how  can  it  be  lawful  if  done  by  the  man,  and, 
if  done  by  the  woman,  unlawful  ?     On  these  grounds  I 
think  the  last  averment  unnecessary,  and,  consequently, 
that  there  was  no  need  to  prove  it. 

Rule  discharged. 

(a)  1  Camp.  348  (h)  3  M.  &  W.  434. 
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ApHlSO.  Edward  Cavell  and  Another  v.  Prince. 

To  an  action     JL/ECLARATION.-^For  that  the  defendant,  bj  deed, 

on  a  coTenanty    . 

in  oonaidera-  dated^  &c.,  covenanted  with  the  plaintiff  that  if  a  marriage 

riage,  to  pay  ^^^^  intended  to  be  solemnized  between  one  John  Cavell 

dozing^e  ^^^  ^^^  Caroline  Prince  should  be  solemnized,  he,  the 

h^bani^the  ^®'^'^^*^°^5  would,  SO  long  as  he  should  live,  pay  to  the 

defendant  gajj  John  Cavell  durinir  his  life,  or  until  he  should  become 

S leaded,  as  a  o  ' 

efenceon        bankrupt  or  an  insolvent  debtor  within   the  meaning  of 

equitable  , 

gronndfl,  that  some  Act  of  Parliament  for  the  relief  of  Insolvent  Debtors, 
waa  null  and  an  annuity  or  yearly  sum  of  200/.  by  equal  half  yearly 
of  the  Tmp^"  payments  in  every  year,  without  any  deduction,  the  first 
hSband  —  ^^  ^"^^  payments  to  be  made  at  the  expiration  of  six 
Bdd,  a  bad       calendar  months  from  the  day  of  the  solemnization  of  the 

said  marriage,  if  the  said  annuity  should  so  long  continue. 
Averments :  that  the  said  intended  marriage  was  afterwards 
solemnized  between  the  said  John  Cavell  and  the  said 
Caroline  Prince,  to  wit,  on  &c.,  and  that  the  said  John  Cavell 
is  still  living,  and  has  not  become  bankrupt  or  an  insolvent 
debtor  within  the  meaning  of  any  act  of  parliament  for  the 
relief  of  insolvent  debtors,  and  that  the  said  annuity  still 
continues.  And  that  of  the  said  annuity  the  sum  of  200/., 
being  the  amount  of  two  half  yearly  payments  thereof,  is 
due  and  unpaid. 

Plea. — For  defence  on  equitable  grounds,  the  defendant 
says  that  the  said  deed  was  made  by  the  defendant  in  con- 
sideration of  the  marriage  of  the  said  John  Cavell  with 
Caroline  Prince,  the  daughter  of  the  defendant,  and  of 
such  marriage  being  a  valid  marriage,  and  of  the  said 
John  Cavell  being  competent  to  contract  the  said  marriage, 
whereas  in  truth  and  in  fact  the  said  marriage  was  not  a 
valid  marriage,  nor  was  the  said  John  Cavell  competent  to 
contract  the  same,  but  the  said  marriage  always  was  null  and 
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void  bj  reason  of  the  impotence  of  the  said  John  Cavcll,  of 
which  the  defendant  had  no  notice  at  the  time  of  making 
the  said  deed :  and  the  defendant's  said  daughter  has  never 
been  able  to  live  and  cohabit  with  the  said  John  Cavell  by 
reason  of  his  said  impotence,  and  has  never  lived  or  co- 
habited with  him  for  the  reason  aforesaid,  and  the  consi- 
deration for  making  the  said  deed  wholly  failed  as  aforesaid. 
Demurrer,  and  joinder  therein. 
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1866. 


Keane  (Haselfoot  with  him),  in  support  of  the  demurrer. — 
The  plea  discloses  no  defence  either  at  law  or  in  equity. 
Impotence  is  a  canonical  impediment,  which  renders  the 
marriage  voidable  not  void,  and  it  is  valid  for  all  civil 
purposes  until  sentence  of  nullity  has  been  pronounced  by 
a  Court  of  competent  jurisdiction :  Bishop  on  Marriage 
and  Divorce,  vol.  1,  chap.  xix.  §.  339.  4th  ed.  Besides,  a 
marriage  duly  solemnized  can  only  be  impugned  on  the 
ground  of  impotence  by  one  of  the  parties,  not  by  a  third 
person :  Boehmeri  Principia  Juris  Canonici,  par.  384  (a), 
ed.  1785. 


The  Court  then  called  on 

Bereiford  to  support  the  plea. — In  order  to  deterinine 


(a)  The  passage  is  as  follows : 
— **  Impedimenta  dirimentia  pri- 
Tata  descendant  (1.)  ex  metu  (II.) 
ex  doio  (III.)  ex  errore  circa 
personam,  vel  circa  statum  ejus 
dvilem  (IV.)  ez  impotentia  cceundi 
anteoedenti  absoluta  et  perpetua. 
HuJQS  probatio  non  peragitur 
confessione  conjugis,  sed  inspec- 
tione  ocnlari  per  peritos  insti- 
tuenda:  ez  qua  si  definiri  satis 
nequit  perpetummne  an  tempo- 
rarium  impedimentum  medica* 
mentis  Tel  mora  tollendum,  turn 
ad  triennii  ezperimentum  est  ex- 


currendum,  ut  si  per  id  teropus, 
a  contractis  nuptiis  computan- 
dum,  nullo  successu  ad  venerem 
nitantur,  post  triennium  matri- 
monium  dissolvatur,  dummodo 
impotentia  confirmetur  juramento 
conjugis,  Tel  utriusque  si  impo- 
tens  cam  non  diffitetur,  vel  saltim 
actoris  si  impotens  contradicit. 
Ceterum  oh  impedimentum  dinmem 
privatum  non  nisi  ei  cuftu  interest 
jus  agendi  competit :  eoquejuri  suo 
renunciante  matrimonium  convales' 
eit  et  subsistur 
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1866.  whether  the  plea  is  good^  it  is  necessary  to  ascertain  what 
is  the  real  contract  between  the  parties.  The  consideration 
for  the  payment  of  the  annuity  was  not  the  mere  solemni- 
zation  of  the   marriage,   but   its  consummation.     In  the 

case  of  B n  v.  B n  {a),  which  was  a  petition  for 

nullity  of  marriage  by  reason  of  the  husband's  impotence. 
Dr.  Lushingtorii   in   delivering  judgment,   said :  '^  It  is  a 
mistake  to  assert  that  Ecclesiastical  Courts  annul  marriages 
in  cases  like  the  present,  for  those  marriages  are  in  them- 
selves, ab  initio,  void."  In  the  case  otH,  falsely  called  C  v. 
C.  {b)  Bramwelly  B.,  said:  "I'here  seems  some  uncertainty 
whether  such  marriages  are  absolutely  null  or  only  voidable. 
Dr.  Lushingtorii  in  both  reports  of  B,  v.  jS.,  is  express  that 
they  are  null ;  some  older  writers  seem  to  say  that  they 
are  only  voidable  by  decree  of  nullity ;  the  diflTerence  may 
be  this  that  they  are  valid  at  common  law  unless  avoided — 
null  by  the  law  ecclesiastical."     [Pollock,  C.  B. — In  Hall 
V.    Wright  (c)    the   majority  of  the  Court  of  Exchequer 
Chamber  held  that  if  a  man  became  impotent  after  a  pro- 
mise to  marry,  the  woman  might  insist  upon  his  performing 
his  promise.     I  entirely  dissent  from  that  doctrine.     When 
parties  enter  into  the  ordinary  contract  of  marriage  it  is  an 
implied  condition  that  they  are  capable  of  consummating 
it.     Martin,  B. — The  plea  is  clearly  bad.     It   does  not 
allege  that  the  woman  has  elected  to  avoid  the  contract  of 
marriage.     It  is  a  plea  in  confession  and   avoidance;  it 
admits  the  solemnization  of  the  marriage,  and  in  order  to 
render  the  plea  good  it  ought  in    some  way  to  shew  that 
the  marriage  has  become  void.] 

Per   Curiam  (rf), — There   must  be  judgment  for  the 

plaintiff. 

Judgment  for  the  plaintiff. 

(a)  1  Spink's  Eccl.  and  Adm.  (c)  E.  B.  &  E.  746. 
Iteft.  248.  250.                                      (d)  Pollock,  C.  B.,  Martin,  B., 

(b)  1  Sir.  &  Tri.  605.  622.  BramweU,  B.,  and  Pigatt,  B. 
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RaYMENT  v.   MiNTON.  April  20. 

JjECLARATION, — For  that,  by  an  indenture  of  ap-  To  an  action 
prenticeship^  dated,  &c.,  one  H.  Page,  therein  described  as  master  for  a 
the  son  in  law  of  the  plaintiff,  of  his  own  free  will  and  covenan°t  in 
•ccord,  and  by  and  with  the  consent  and  approbation  of  ^^  appreSfce, 
tie  plaintiff,  did  put  himself  apprentice  to  the  defendant  to  ^V*  \l^,\. 

.  pica;  mat  tno 

team  the  art,  trade  or  business  of  a  builder,  ornamental  apprentice 

HFould  not 

painter  and  decorator,  and  with  him,  the  defendant  after  be  taught  and 
toe  uiaDoer  of  an  apprentice  to  serve  from  the  I81I1  Feb-  wilful  acta 
'^ary  1864,  until  the  full  end  and  term  of  five  years  from  preyented 
thence  next  following ;  and  the  defendant  did,  by  the  said  ^'m  S^g 
'nclenture,  covenant  and  agree  with  the  plaintiff  to  teach  ^"°- 
*^  said  apprentice  in  the  said  art,  trade  or  business  of  a 
t>inlcler,  ornamental  painter  and  decorator,  which  he,  the 
^*endant,  then  used  by  the  best  means  in  his  power,  the 
^seodant  finding  unto  the  said  apprentice  good  and  suffi- 
^^t  meat,  drink,  lodging  and  all  oth^r  necessaries  during 
^   8aid  term  of  five  years,  the  plaintiff  paying  unto  the 
^*endant  the  sum  of  29/.  at  or  before  the  execution  of  the 


indenture ;  and  for  the  true  performance  of  all  and 
^^y  the  covenants  and  agreements  contained  therein  tl)e 
'^  ^^1^8  thereto  bound  themselves  by  the  said  indenture. — 
^^''tnents:  that  at  or  before  the  execution  of  the  said 
'^^oture  he,  the  plaintiff,  did  pay  to  the  defendant  the 
^^  sum  of  29/.  as  therein  expressed,  and  that,  after  the 
^    '"^g  thereof,  the  said  Henry  Page  entered  into   the 


'ice  of  the  defendant  with  him  after  the  manner  of  an 

*^P*^ntice  to  serve  for  the  term  and  in  the  manner  afore- 

^^-     And  that  he,  the  said  apprentice,  has  always  per- 

''^^ed  all  things  in  the  said  indenture  contained  on  his 


HlllTON. 
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part  to  be  performed,  and  has  not  done  anything  in  the 
said  indenture  forbidden  to  do;  and  all  conditions  were 
9?  "'  performed,  and  all  things  happened  and  were  done  both 
by  the  plaintiff  and  by  the  said  apprentice,  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  a  performance 
of  the  said  covenants  of  the  defendant,  and  to  have  the 
said  apprentice  taught  by  the  defendant  as  aforesaid,  and 
nothing  happened  or  was  done  to  prevent  the  plaintiff  from 
maintaining  this  action  for  the  breach  of  the  said  covenant 
hereinafter  alleged :  Yet  the  defendant  did  not  nor  would, 
after  the  making  of  the  said  indenture  and  during  the  said 
term,  or  the  part  thereof  already  elapsed,  teach  the  said 
apprentice  in  the  said  art,  trade,  or  business  of  a  builder, 
ornamental  painter  and  decorator,  but  wholly  failed,  neg* 
locted  and  refused  so  to  do. 

Plea. — That  at  the  time  of  the  said  alleged  breach  the 
said  apprentice  would  not  be  taught,  and  by  his  own  wilful 
acts  hindered  and  prevented  the  defendant  teaching  him, 
the  said  apprentice,  in  the  said  art,  trade  or  business  of  a 
builder,  ornamental  painter  and  decorator  by  the  defend- 
aut  used,  and  then,  by  his  said  acts,  caused  the  said  breach 
to  which  this  plea  is  pleaded. 
Demurrer,  and  joinder  therein. 

Goddardf  in  support  of  the  demurrer. — The  plea  con- 
fesses the  defendant's  breach  of  covenant  in  not  teaching 
the  apprentice,  and  sets  up  as  an  answer  the  refusal  of  the 
latter  to  be  taught.  But  the  covenants  in  an  apprentice- 
ship deed  are  mutual  and  independent,  and  the  misconduct 
of  the  apprentice  may  entitle  the  defendant  to  maintain  an 
action,  but  does  not  discharge  him  from  his  covenant  to 
teach.  Winstone  v.  Linn  (a),  PhiUipt  v.  Clift  (J).  The 
case  differs  from  the  contract  between  master  and  servant 
(a)  1  B.  &  C.  460.  (6)  4  H.  &  N.  16S. 
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where  obedience  on  the  part  of  the  servant  is  a  condition        1866. 
precedent  to  the  master's  liability  to  pay  him.     [Martin, 
B.— In  Addison  on  Contracts,  p.  440,  4th  ed.,  it  is  said  : 
— ^  Bat  if  the  apprentice  is  gailty  of  such  an  amount  of 
misconduct  as  renders  it  impracticable  for  the  master  to 
maintiin,  employ  and  teach  him,  according  to  the  terms  of 
the  iodentares,  the  master  cannot  be  sued  for  neglecting  to 
peribrm  bis  covenants  in  that  behalf,  inasmuch  as  the  capa- 
biGty  of  the  apprentice  to  be  instructed,  maintained  and 
piofided  for  by  the  master  is  naturally  a  condition  prece- 
dent to  the  liability  of  the  latter  upon  such  covenants/' 
For  tbtt  position  Mercer  v.  fVhall  (a)  is  cited.]     If  an 
apprentice  misbehaves  himself  the  master  has  the  power  of 
^onecting  him  by  personal  chastisement :  per  Watson,  B., 
in  Fhafyg  V.  Ce/l  (6>     [Martin,  B.— How  is  it  possible  to 
^^  an  apprentice  if  he  will  not  be  taught  ?]     For  aught 
^  appears  by  the  plea  the  master  might  have  enforced 
*edience  by  lawful  punishment.     In  Phillips  v.  Ciift  (A) 
^  plea  alleged  that  the  apprentice  defrauded  and  robbed 
^  defendant,  so  that  it  became  unsafe  for  the  defendant 
^  continue  him  in  his  service,  and  it  was  held  that  the 
^'^dant  was  not  justified  in  dismissing  him.     This  plea 
^bt  to  have  alleged  that  the  apprentice  absented  himself 

^  'I'holly  put  it  out  of  the  power  of  the  defendant  to  teach 
him. 

^'^ntham,  in  support  of  the  plea,  was  not  called  upon 
'"iRUe. — He  referred  to  Hughes  v.  Humphreys  (c), 

^^X-OCK,  C.  B. — I  am  of  opinion  that  the  defendant  is 
led    to  judgment.    If  an  apprentice  will  not  be  taught, 

^**>    «  Q.  B.  447.  (6)  4  H.  &  N.  168. 

(c)  6  B.  &  C.  680. 

^^-     XV.— ri.  &  C.  CO  £XCH. 


Batmekt 

V. 
MXKTON. 
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1866.        an^l  by  his  wilful  acts  hinders  and  prevents  his  master  firoi 
teaching  him,  it  is  evident  that  the  ma3ter  is  not  liable. 

Martin,  B. — I  am  also  of  opinion  that  this  plea  is  gocx 
The  master  covenants  to  teach  the  apprentice  in  the  ^ar 
trade  or  business  of  a  builder,  ornamental  painter  an 
decorator  by  the  best  means  in  his  power/*  Common  seni 
points  out  that  if  the  apprentice  will  not  be  taoght,  and  b 
bis  own  wilful  act  hinders  and  prevents  his  master  fioi 
teaching  him,  the  master  is  not  liable.  It  is  a  necesni 
condition  precedent  that  the  apprentice  should  be  willic 
to  be  taught.  Suppose  the  master,  in  order  to  instruct  tl 
apprentice  in  the  mode  of  building,  requires  him  to  ascen 
a  ladder,  and  he  absolutely  refuses,  and  resolutely  staa 
upon  the  floor,  how  can  the  master  be  liable  for  a  breaa 
of  covenant  when  the  apprentice,  by  his  own  act,  rende 
it  impossible  to  teach  him  ?  Common  sense  and  reasi 
point  out  that  it  must  be  a  condition  precedent  that  t1 
apprentice  should  allow  himself  to  be  taught. 

Bramwell,  B.,  and  Pioott,  B.,  concurred. 

Judgment  for  the  defendanL 
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ROVER  for  a  horse.  An  agreoment 

Til  Ml  1  '^y  two  persons 

rleas :  not  guilty  and  not  possessed.  that  each  shall 

At  the  trial,  before  Byles,  J.,  at  the  last  Somersetshire  Itl^nsuha?^ 
Spring  Assizes,  it  appeared  that  the  plaintiff  and  defendant,  ^j^ha't^^®'^' 
being  each  possessed  of  a  horse,  after  some  conversation  as  ^j^'ifjf "^"^ 
to  the  respective  merits  of  their  horses,  signed  the  following  both  horses, 
agreement :—  void  by  the 

«  „    ^       ,  ,  8&9Vict. 

"  Banwell,  October  14th,  1865.  c.  109, 8.18,  as 


M 


an  acnreenient 

Memorandum  of  an  agreement,  between  Mr.  Thomas  by  way  of 


Coombes,  of  the  one  part,  and  Alfred  Dibble,  of  the  other  Bering,  and 

.._-«.  is  not  a  sub« 

V^'  scription  OF 

"  Both  agrees  (a)  to  run  one's  horse  acainst  the  other's  contribution, 

^  \   /  D  or  agreement 

which  shall  have  the  two,  from  the  mill  to  Mr.  Bowering's.  to  subscribe 

or  contribute, 
"  Alfred  Dibble.  for  or  toward 

-         ,  any  prize 

**  Thomas  Coombes.       withm  the 
**  The  distance  is  altered  to  be  down  and  back  to  the  tho^ro\^  of 
'Ship' Inn,  Banwell.  that  section. 

**  Thomas  Coombes. 
"  Witness  to  both  signatures,  H.  Phippen." 

The  plaintiff  and  defendant  accordingly  rode  the  race, 
'nd  the  defendant's  horse  won.  The  defendant  afterwards 
^^bteined  possession  of  the  plaintiff's  horse,  alleging  that 
*^&  liad  fairly  won  it.  There  was  conflicting  evidence  as  to 
^hcMher  the  plaintiff  had  voluntarily  given  up  the  horse^ 
^^  Mrhether  the  defendant  had  taken  it  without  the  consent 
*^cl  against  the  will  of  the  plaintiff,  but  no  question  was 
leftt  to  the  jury  on  this  point. 

I^t  was  submitted,  on   behalf  of  the  plaintiff,  that  the 

(a)  Sic. 
c  c  2 
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9. 

Dibble. 


agreement  was  void^  by  the  8  &  9  Vict.  c.  109,  8.  18^  andl 
therefore  no  property  in  the  plaintifTs  horse  passed  to  th^ 
defendant. 

The  learned  Judge  left  it  to  the  jury  to  say^  first,  wbe& 
ther  the  agreement  was  entered  into;  secondly,  wheth^ 
the  race  was  fairly  won  by  the  defendant's  horse.  Tt^ 
jury  found  both  questions  in  the  affirmative,  and  thereupc^- 
the  learned  Judge  directed  a  verdict  for  the  defendai 
reserving  leave  to  the  plaintifi^  to  move  to  enter  the  verd 
for  him^  with  14/.  damages,  the  value  of  the  horse,  t 
Court  to  be  at  liberty  to  draw  inferences  of  fact. 

PrideauXi  in   the   present  Term,  obtained  a  role 
accordingly;  against  which 


Edlin  now  shewed  cause. — The  question  is,  whether  tS%i 
agreement  is  void  by  the  8  &  9  Vict.  c.  109,  s.  18  (a).   Xjfe 
first  part  of  that  section  renders  null  and  void  all  contr«cti 
by  way  of  gaming  or  wagering.     Then  follows  a  proviiR) 
that  the  ^'  enactment  shall  not  be  deemed  to  apply  to  any 
subscription  or  contribution,  or  agreement  to  subscribe  or 
contribute,  for  or  towards  any  plate,  prize,  or  sum  of  oiooej 
to  be  awarded  to  the  winner  or  winners   of  any  lawful 
game,  sporty  pastime  or  exercise.**    This  case  comes  within 
the  proviso.     Each  party  agreed  to  stake  his  horse  oo  the 


(a)  Sect.  18  enacts  :—**  That 
all  contracts  or  agreements,  whe- 
ther by  parol  or  in  writing,  by 
way  of  gaming  or  wagering,  shall 
be  null  and  void ;  and  that  no 
suit  shall  be  brought  or  main* 
tained  in  any  Court  of  law  or 
equity  for  recovering  any  sum  of 
money  or  valuable  thing  alleged 
to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited 
in  the  hands   of   any  person  to 


abide  the  event  on  whicb  ^ 
wager  shall  have  been  oidfl*' 
Provided  always,  that  this  enaet* 
ment  shall  not  be  deemed  to 
apply  to  any  subscription  or  coft- 
tribution,  or  agreement  to  flw" 
scribe  or  contribute,  for  or  toifiw 
any  plate,  prize  or  sum  of  money 
to  be  awarded  to  the  winner  tf 
winners  of  any  lawful  g*®*' 
sport,  pastime,  or  exercise." 


1 
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eient  of  the  race,  the  winner  to  have  both  horses ;  there- 

&re  there  wis  a  contribution,  or  agreement  to  contribute^ 

towards  a  prize  to  be  awarded  to  the  winner  of  a  lawful 

guoe.   A  horse  race  is  legale  whether  it  takes  place  upon 

ipuhlic  course  or  not      Moreover,  in  this  case  each  party 

Jode  his  own  horse,  so  that  there  was  a  trial  of  the  skill  of 

tbe  riders  as  well  as  of  the  speed  of  the  horses.     Evans  v. 

Antf  (a)  closely  resembles  this  case.     There  Tindal^  C.  J., 

iud^— "  This,  as  appears  from  the  record,  is  a  race  between 

two  horses,  to  be  run  from  a  certain  given  point  to  a  certain 

other  given  point — a  trial  of  the  skill  of  the  riders  and  of 

the  strength  and  speed  of  the  horses — and  the  parties  to 

the  contract  being  the  respective  owners  of  the  horses, 

which  avoids  the  diflBculty  suggested  as  to  its  being  a  mere 

^iger."    The  fact  that  the  horses   constituted  the   prize 

^kes  not  render  this  an  invalid  contract  any  more  than  if 

die  horses  had  been  valued,  and   their  worth  in  money 

ttiked.    Nor  does  it  make  any  difference  that  only  two 

peiK)P8  contributed  to  the  prize.     In  Batty  v.  Marriott  {b) 

It  was  held  that  a  foot  race  which  two  persons  had  agreed 

tonmwaslegaL     There  Wilde^  J.,  and  Coltmatiy  J.,  were 

<tf  opinion  that,  though  a  stake  by  two  persons  only  might 

k  t  wager,  the  transaction  was   rendered  legal  by   the 

piOfiao  in  the  8  &  9  Vict.  c.  109,  s.  18.     And  Cresswell^ 

'isud: — "You  cannot,  from  the  words  only,  infer  any 

^  to  the  number  of  subscribers  or  contributors.  Though 

^^  ire  two  subscribers  only,  it  is  not  the  less  a  contribu- 

^  to  a  sum  to  be  awarded  to  the  winner  of  a  lawful 

Rttiie,  if  the  agreement  be  that  the  whole  sum  subscribed 

■hall  be  paid  over  to  the  winner.^'     Here,  by  the  terms  of 

^  tgreement,  the  entire  contribution  is  to  be  handed  over 

^  the  winner.      [^Martin,  B. — In  Batty  v.  Marriott  {h) 

^■^''^fitwettf  J.,  said  that  the  proviso  was  manifestly  intended 

(a)  4  Scott  N.  R.  378.  391.  (b)  o  C.  B.  818. 
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to  appV  to  a  contribntion  to  sweepstakes,  but  I  shoal 
have  thought  that  what  the  legislature  intended  to  exce] 
was  a  subscription  or  contribution  of  money  for  plate  < 
other  prize  to  be  awarded  to  the  winner  of  a  race.  Polbc 
C.  B. — The  observations  of  Cretswett,  J.,  are  conGned  to 
subscription  or  contribution  o{  money.]    The  proviso  relati 
to  plate  or  some  article  to  be  purchased  by  the  subscriptic 
or  contribution  of  raoney^  or  agreement  to  subscribe 
contribute  money.     [BramweU^  B. — Suppose  one  of  the 
persons  had  a  salver  and  another  a  cup,  and  they  agreed 
stake  the  one  against  the  other,  would  that  be  legal  ?    t 
suppose  two  farmers  contributed  ten  quarters  of  wheat  ea 
as  a  prize.}    Those  cases  would  be  within  the  principle 
the  decision  in  Batty  v.  Marriott  (a). 

Prideaux  appeared  to  support  the  nile,  but  was  not  cafb 
upon  to  argue. 

Pollock,  C.  B. — Upon  the  best  consideration  which 
can  give  the  statute,  8  &  9  Vict.  c.  109,  s.  18,  I  am  o 
opinion  that  the  rule  ought  to  be  absolute.  The  qaestioi 
arises  thus : — Two  persons,  being  each  possessed  of  a  hoi* 
agree  to  ride  a  race  together,  and  that  the  winner  sbal 
have  both  horses.  There  is  no  deposit  of  a  stake,  wbid 
the  winner  is  to  receive;  but  the  owners  of  the  bone 
simply  agree  that  they  will  run  one  against  the  other,  lO' 
whoever  wins  shall  have  both  horses.  Mr.  Edlin  contend 
that  there  has  been  a  subscription  or  contribution  by  eict) 
or  agreement  to  subscribe  or  contribute,  for  or  toward 
prize  to  be  awarded  to  the  winner.  I  think  that,  unta 
an  extremely  strained  construction  be  put  upon  the  wort 
of  the  enactment,  no  one  can  come  to  that  conclusioi 
It  is  impossible  altogether  to  dissociate  the  view  of  the  a 

(</)  5  C.  B.  818. 
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of  parb'ament  from  the  circumstances  essentially  connected        1866. 
^th  the  subject-matter  of  it     I  do  not  mean  to  say  that      r*""'^^ 

COOMBES 

by  no  possibility  could  any  person  having  a  reasonable  v. 

Msquaintance  with  the  English  language  put  upon  the 
statute  the  construction  contended  for,  but  I  should  be 
mprised  if  anyone  familiar  with  horse  racing  should  think 
thit  if  two  persons  agree  to  run  the  horse  of  each  against 
the  other,  that  is,  within  the  words  of  the  proviso,  a  **sub- 
icriptioD  or  contribution,  or  agreement  to  subscribe  or  con- 
tribute, for  or  toward  any  plate,  prize,  or  sum  of  money  to 
be  iwarded  to  the  winner."  It  seems  to  me  that  it  would 
be  like  confounding  barter  with  sale.  In  my  opinion  the 
enactment  refers  to  a  subscription  or  contribution  of  money.  « 

It  may  be,  however,  that  if  a  number  of  persons  contri- 
buted certain  articles  which  were  deposited  with  a  stake- 
bolder  to  be  handed  over  to  the  winner  of  the  race,  that 
would  be  within  the  proviso.  But  it  cannot  be  said  that  a 
couple  of  horses  which  are  striving  against  each  other  to 
win  the  race  are  a  subscription  or  contribution  '^  towards 
«BJ  plate,  prize  or  sum  of  money."  I  think  that  the 
fiamers  of  this  enactment  could  never  have  intended  that 
die  case  of  two  persons  riding  a  race  for  the  horses  on 
which  they  rode  should  be  within  the  proviso, 

Martin,  B. — I  am  of  opinion  that  this  case  falls  within 
tbe  first  part  of  the  18th  section  of  the  8  &  9  Vict.  c.  109, 
■odnot  within  the  proviso.  That  section  enacts  "  that  all 
contracts  or  agreements,  whether  by  parol  or  in  writing, 
by  way  of  gaming  or  wagering  shall  be  null  and  void." 
Thia  is  a  contract  in  writing  (and  I  think  a  wager  in  the 
ordinary  sense  of  the  word),  by  which  two  persons  agree 
that  the  horse  of  the  one  shall  run  against  the  horse  of 
the  other,  and  that  the  owner  of  the  winning  horse  shall 
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1866.        h^yo  both.     The  section  proceeds  to  enact  "  that  do  t 
^"^'^'^^      shall  be  brouctht  or  maintained  in  any  Court  of  law 

COOMBES  ^  ^       ^  "^ 

V.  equity  for  recovering  any  sum  of  money  or  valuable  tb: 

alleged  to  be  won  upon  any  wager,  or  which  shall  oi 
been  deposited  in  the  hands  of  any  person  to  abide  t 
event  on  which  any  wager  shall  have  been  made."  No 
the  horse  alleged  to  have  won,  was  a  ''  valuable  thing 
and  if  it,  or  its  value  (14/.)9  bad  been  deposited  in  t 
hands  of  a  stakeholder  to  abide  the  event  of  the  wager, 
could  not  have  been  recovered.  Then  comes  the  proviso 
the  18th  section,  **  that  this  enactment  shall  not  be  deem 
to  apply  to  any  subscription  or  contribution,  or  agreem< 
,  to  subscribe  or  contribute,  for  or  toward  any  plate,  pri 

or  sum  of  money  to  be  awarded  to  the  winner  or  winn 
of  any  lawful  game,  sport,  pastime  or  exercise."  I  shoi 
be  content  to  accept  as  law  the  judgment  of  the  Court 
Common  Pleas  in  Batiy  v.  Marriott  (a),  it  being  the  jui 
ment  of  a  Court  of  co-ordinate  jurisdiction ;  but  in  t 
case  there  was  no  *^  subscription  or  contribution,  or  agr 
ment  to  subscribe  or  contribute."  The  agreement  was  t 
each  should  ride  his  own  horse,  and  that  the  horse  of 
loser  should  become  the  property  of  the  winner.  If 
suit  could  be  maintained  for  the  horse,  the  defendant  1 
no  right  to  take  it,  and  therefore,  upon  the  evidence 
ought  to  have  been  left  to  the  jury  to  say  whether 
horse  was  taken  against  the  consent  of  the  plaintiff, 
voluntarily  handed  over  by  him  to  the  defendant,  for  ii 
it  cannot  be  recovered  back. 

Bramwell,  B. — I  am  of  the  same  opinion.     It  is  c 
that  the  case  is  within  the  first  part  of  the  18th  sectioi 

(a)  5  C.  B.  818. 
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the  8  &  9  Vict.  c.  109,  and  the  onlj  question  is  whether        1866, 
it  18  within  the  proviso.     As  at  present  advised,  I  am  satis-      coombbs 
fied  with  the  decision  in  Batty  v.  Marriott,  and  accept  it  ^* 

as  law;  but  in  mj  opinion  this  case  is  not  within  the 
proviso,  and  therefore  not  touched  by  that  decision.  I  do 
not  say  that  there  may  not  be  a  ^<  prize"  consisting  of  a 
boTK,  or  that  a  horse  may  not  be  ''contributed"  within  the 
meaning  of  the  proviso;  but  here  there  was  no  contribution 
by  either  of  the  parties  of  their  horses.  I  do  not  think  it 
was  the  intention  of  the  legislature  that  such  a  case  as  this 
ihoald  be  within  the  proviso ;  but  that  they  contemplated 
a  sobacription  or  contribution,  or  agreement  to  subscribe  or 
eontribute,  to  plate  or  something  else  which  should  be  a 
prise.  That  being  so,  the  main  question  must  be  deter- 
mined in  favour  of  the  plaintiff,  viz.^  that  the  contract  is 
noli  and  void.  But  then  the  question  remains  whether  the 
defendant  lawfully  got  possession  of  the  plaintiflTs  horse. 
That  question  has  not  been  disposed  of  by  the  jury,  and 
therefore  I  think  there  ought  to  be  a  new  trial  (a). 

(a)  At  the  suggestion  of  the  Trinity  Term  in  order  that  the 
Court  the  case  stood  over  until  parties  might  come  to  an  arrange, 
the  first  day   of  the  following      ment,  which  they  did. 
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April  2b,  ,  Manning  v.  Taylor  and  Others. 

seised  in  fee  T^JECTMENT  to  recover  an  undivided  fourth  part  of 

Tid^  quarters  Certain  lands,  called  Castle  Hayes,  in  the  county  of  Devon. 

llnX^before  ^7  consent  and  order  of  a  Judge  a  case  was  stated  for  the 

^®i  V^™*  ^  opinion  of  this  Court,  without  pleadings,  (so  far  as  material) 

c.  26  devised      as  follows  : — 
one  of  them 

as  follows:—  Previously  to  the  year  1799  the  lands  called  Castle 
J.  M.  all  my  Haynes  were  held  in  undivided  fourth  parts,  and  in  that 
quarter  of  J^*^  ^^^  ^^  ^\x^  fourth  parts  were  purchased  hy  one  John 
i^U«w  to  P.  H^Wjcr,  who  then  became  seised  thereof  in  fee  simple, 
— wS^th**  '  ®"^j^'  ^^'y  ^^  certain  leases  for  lives  then  subsisting  but 
thcdevisee       since  determined. 

t(X>k  an  estate 

in  fee,  John  Ilellyer,  being  so  seised,  by  his  will^  dated  the  23rd 

of  April,  1801,  devised  (inter  alia)  as  follows: — 

*'  I  give  my  daughter  Mary  the  rents  of  my  undivided 
quarter  of  the  three  Castle  Hayes  now  rented  by  Air. 
Benjamin  Frickey  at  20/.  16*.  8rf.  per  year,  to  receive  the 
&\id  rent  entirely  to  her  own  use  notwithstanding  her 
coverture,  and  immediately  after  her  death  I  give  my  said 
undivided  quarter  of  the  said  three  Castle  Hayes,  in  the 
parish  of  Plympton  Maurice,  to  Joseph  Lane,  son  of  my 
said  daughter  Mary  Lane. 

^  I  give  unto  Joseph  Manning,  son  of  my  daughter 
Elizabeth  Manning,  all  my  undivided  quarter  of  three 
fields  in  the  parish  of  Plympton  Maurice,  and  are  at  lease 
to  Miss  Elizabeth  Palmer  on  three  lives;  conventionary 
rent  13«.  \d\  heriot,  16«.  on  each  life  dying;  known  and 
commonly  called  Castle  Haynes,  to  be  received  by  the  said 
Joseph  >fanning«  or  his  father  for  him. 

"I  give   unto  John   Lane,  that  married  my  daughter 
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Mary  Hall,  10/.     I  give  unto  Richard  Manning,  that  mar-        1866. 
ried  my  daughter  Elizabeth,  10/.     And  I  appoint  you,  the      ^^j^^"^ — ' 
said  John  Lane  and  Richard  Manning,  immediately  after  v. 

my  deaths  to  receive  the  rents  of  all  I  have  given  your 
children  as  it  shall  come  into  hand,  to  keep  the  house  in 
good  repair^  and  to  pay  for  their  schooling,  clothing  and 
binding  them  apprentice.  To  keep  a  just  account,  and  as 
they  attain  each  of  them  their  full  age  of  twenty-one  years 
to  pay  to  each  of  them  the  money  due,  and  as  honest  men 
deliver  up  your  charge." 

The  will  also  contained  devises  in  the  following  terms : 
— '*  I  also  give  him  the  said  John  Manning  the  high  rent 
for  my  moiety  of  Wedgers  Parks.  I  also  give  him  the  fee 
of  my  said  moiety  of  Wedgers  Parks  immediately  after  the 
death  of  the  lives  now  on  it.  I  give  unto  William  Lane, 
son  of  my  said  Mary,  the  conventionary  rent  of  Chubb's 
tenement,  now  by  Higman  Sadler,  of  Dock,  held  by  a  lease 
from  the  Fortescues,  of  Vallapit,  to  Richard  Morrish,  of 
Plympton.  I  also  give  him,  the  said  William  Lane,  the 
fee  of  the  said  Chubb's  tenement." 

The  testator  died  in  1802.  Joseph  Manning  entered 
into  possession  of  all  the  lands  devised  to  him,  and  in  the 
jear  1846,  by  his  will,  devised  all  his  real  and  personal 
estate  to  his  wife  Mary  absolutely. 

Joseph  Manning  died  on  the  9th  of  September,  1846, 
leaving  his  wife  and  his  only  son,  the  plaintiff,  him  sur- 
yiving.  Upon  the  death  of  Joseph  Manning  the  heirs  at 
law  of  John  Hellyer  gave  notice  to  the  tenants  of  the 
undivided  fourth  part  of  Castle  Hayes  devised  to  Joseph 
Jdanning  to  pay  to  them  the  rents,  and  they  have  since 
leen  in  receipt  of  the  rents.  The  defendants  have  suc- 
ceeded to  all  their  rights  in  the  premises. 

Mary  Manning  died  intestate  in  January,  1864,  leaving 


884  RXCHEQUER   REPORTS. 

the  plaintiff  her  only  son  and  heir  at  law ;  and  the  writ  ia 
this  action  was  issued  on  the  24th  of  November,  1864. 

The  qtiestion  for  the  opinion  of  the  Court  is,  whether, 
under  the  will,  Joseph  Manning,  the  father  of  the  plaintiff 
took  an  estate  in  fee  or  an  estate  for  life  in  the  fourth  part 
of  Castle  Hayes.  If  the  Court  shall  be  of  opinion  that 
he  took  the  estate  in  fee,  judgment  shall  be  entered  for  the 
plaintiff.  If  the  Court  shall  be  of  opinion  that  he  took  an 
estate  for  life,  judgment  shall  be  entered  for  the  defendant. 

Joshua  Williams  {Anstie  with  him),  for  the  plaintiff. — 
This  devise  carries  the  fee  simple.  Although  before  the 
Wills  Act,  7  Wm.  4  &  1  Vict.  c.  26,  s.  28,  a  devise  of  real 
estate  without  words  of  limitation  gave  the  devisee  an 
estate  for  life  only,  yet  a  devise  of  an  undivided  moiety  of 
land,  of  which  the  testator  was  seised  in  fee,  was  held 
to  pass  the  fee.  [Martin^  B. — In  Jarman  on  Wills,  vol.  2, 
p.  264,  3rd  ed.,  it  is  said  that  it  was  at  one  time  a  question 
whether,  under  a  devise  by  a  testator  of  his  "  moiety," 
"  part"  or  "  share"  the  devisee  would  take  an  estate  in  fee, 
but  it  seems  now  settled  that  he  will."]  A  gift  of  **  an 
undivided  quarter"  is  a  gift  of  the  fee  simple  in  that 
quarter.  In  Bebb  v.  Penoyre  (a)  Lord  Ellenborough^  C.  J., 
was  disposed  to  think  that  the  words  "  my  half  part'*  were 
sufficient  to  carry  the  fee ;  but  it  was  unnecessary  to  decide 
the  point.  That  case  was  followed  by  Paris  v.  Miller  (A), 
where  it  was  held  that  the  words  '^  my  share^^  passed  the 
fee,  inasmuch  as  they  were  used  as  denoting  the  interest 
of  the  testator.  That  decision  was  recognised  and  adopted, 
in  Montgomery  v.  Montgomery  (c),  by  Sir  E,  Sugden,  C, 
who  held  that  under  a  devise  of  the  testator's  "  part"  of  the 

(a)  1 1  East,  160.  (b)  5  M.  &  Sel.  408. 

(c)  S  Jones  &  Lat.  (Irish)  47. 
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lands  the  fee  passed.     In  Doe  d.  Atkinson  ▼.  Fawcett  {a) 
the  Court  of  Common  Pleas  held  that  a  devise  of  "  my 
moietj"  of  a  house  carried  the  fee,  on  the  ground  that  the 
words  "  my  moiety"  imported  the  interest  which  the  testator 
had  in  the  house,  and  not  merely  that  he  had  no  more 
than  half  of  a  house.     {^Martin,  B. — It  seems  a  strange  rule 
of  construction,  that  where  a  testator  is  the  owner  of  the 
whole  estate,  and  devises  it  without  words  of  limitation,  an 
estate  for  life  only  should  pass,  but  where  he  is  the  owner 
of  a   moiety  only,  and  devises  that  moiety,  the  devisee 
should  take  an  estate  in  fee.     Probably  the  Courts  consi- 
dered themselves  bound  by  the  nile  that  a  gift  of  land 
simply  gives  an  estate  for  life  only,  and  were  desirous  of 
relaxing  it.]     The  distinction,  however,  is  well  settled,  and 
was  acted  upon  in  Green  v.  Marsden  {b)  by  Kindersley^  V.C, 
who  held  that  a  devise  of  '*  the  five  shares  of  the  freehold 
jind  leasehold  messuages  or  tenements**  which  belonged  to 
the  testator  passed  the  fee.     If  this  devise  had  been  **  my 
undivided  four  parts,"  &c.,  there  could  have  been  no  ques- 
tion, and  it  makes  no  difference  that  the  words  are  ^*  my 
xindivided  quarters."    The  circumstance  that  the  testator 
lias  elsewhere,  in  express  terms,  given  the  fee,  does  not  alter 
rte  case.     Where  the  word  "  estate"  in  a  will  is  sufficient 
^o  confer  the  inheritance,  its  operation  is  not  restrained  by 
^express  words  of  limitation  in  another  part  of  the  will: 
^bbctson  V.  Beckwith  (c),  Uthwatt  v.  Bryant  (rf),  Jarman  on 
^Wills,  vol.  2,  p.  257,  3rd  ed. 

MelUsh  {Lopez  with  him),  for  the  defendant. — If  there 
2iad  been  a  simple  devise  of  an  **  undivided  quarter"  it 
light  have  passed  the  fee ;  but  the  circumstances  that  the 
'ent  is  to  be  received  during  the  minority  of  the  devisee 

(a)  3  C.  B  274.  (c)  Cas.  temp.  Talbot,  157. 

(6)  1  Drewrj,  646.  (d)  6  Taunt.  317. 


886 


1866. 

Hannino 

V. 

Tatlob. 


EXCHEQUER   REPORTS. 

by  bis  fatber  and  afterwards  by  bimself  sbewB  tbat  the*te9» 
tator  intended  to  give  a  life  estate  only.  There  is  no  provi- 
sion for  tbe  receipt  of  rent  after  tbe  deatb  of  the  devisee. 
[Martin,  B. — The  testator  seems  to  have  thought  that  he 
had  an  estate  in  the  rent  distinct  from  the  estate  in  the  land.] 
Being  possessed  of  a  moiety  of  the  land  he  has  used  the  word 
''  quarter^**  not  to  describe  his  interest  in  the  land,  but  to  limit 
the  devise  to  one  quarter.  Whenever  the  testator  intended 
the  fee  to  pass  he  has  in  express  terms  devised  it  together  with 
the  rent  In  Doe  d.  Atkinson  v.  Fawcett  {a)  the  testator 
had  a  moiety  only,  and  he  devised  the  whole.  [BramweU, 
B.— The  7  Wra.  4  &  1  Vict.  c.  26,  s.  28,  is  a  legislative 
recognition  that  the  previous  decisions  were  wrong.]  The 
principle  of  the  decision  in  the  cases  cited  is  that  the 
testator  intended  to  dispose  of  his  whole  estate. — He 
referred  to  Vin.  Abridg.  '*  Devise"  (L.  a),  pi.  11. 


Joshua  Williams  was  not  called  upon  to  reply. 

Martin,  B. — I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment.  In  Jarman  on  Wills,  vol.  2,  p.  247,  3rd  ed., 
the  fundamental  rule  is  thus  laid  down: — '* Nothing  is 
better  settled  than  that  a  devise  of  messuages,  lands,  tene- 
ments or  hereditaments  (not  estate),  without  words  of  limi- 
tation, occurring  in  a  will  which  is  not  subject  to  the  newly 
enacted  rules  of  testamentary  construction,  confers  on  the 
devisee  an  estate  for  life  only."  And  this  is  stated  to  be 
the  rule,  notwithstanding  that,  from  a  variety  of  circum- 
stances, examples  of  which  are  given,  a  different  intention 
might  be  inferred.  The  learned  author  proceeds  to  say : 
— "This  rule  of  construction  is  entirely  technical,  as  ac- 
cording to  popular  notions  the  gift  of  any  subject  simply 


(a)  3  C.  B.  274. 
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comprehends  all  the  interests  therein.     A  conviction  that 
the  rule  is  generally  subversive  of  the  actual  intention  of 
testators  always  induced  the  Courts  to  lend  a  willing  ear 
whenever  a  plausible  pretext  for  a  departure  from  it  could 
be  suggested.     Hence   have   arisen    the   various  cases  in 
which  indefinite  devises  have  been,  by  implication,  enlarged 
to  a  fee  simple.**    I  think  that  nothing  is  to  be  found  in 
the  rest  of  the  will  which  throws  any  light  upon  the  testa- 
tor's intention,  and  that  the  construction  must  be  given 
upon  the  words  of  the  clause  containing  the  devise.    Some- 
thing may,  however,  be  said  as  to  the  interest  which  the 
testator  had  in  these  lands.     He  had  two  undivided  fourth 
parts  expectant  on  the  termination  of  three  lives ;  so  that, 
in  fact,  he  had  a  reversion.     Bearing  that  in  mind,^when 
he  says  *^  I  give  all  my  undivided  quarter  of  three  fields  at 
lease  on  three  lives,  he  devised  his  reversion  in  the  undi- 
vided quarter.     If  he  had  used  the  words  *'  all  my  reversion 
in  that  undivided  qtiarter"  it  would  have  passed  the  fee, 
and  the  language  now  used  ought  to  receive  the  same  con- 
struction.    Therefore,  even  without   the  case  of  Doe  d. 
Atkinson  v.  Fatocett^  I  should  have  come  to  the  conclusion 
that  this  devise  passed  the  fee,  but  I  cannot  distinguish 
between   the    words   "  my   moiety"  and   "  my  undivided 
quarter:''    if  the  one  will  carry   the   fee   the   other   will 
also. 

B&ABfWELL,  B.— I  am  entirely  of  the  same  opinion. 
Without  the  authority  of  Doe  d.  Atkinson  v.  Fawcett  I 
should  have  come  to  the  conclusion  that  this  must  be  a 
devise  of  all  the  estate  which  the  testator  had,  because  it  is 
a  devise  of  an  undivided  quarter  of  a  reversion.  The  land 
being  leased  for  lives,  and  the  devisee  being  a  minor,  the 
testator  directs  that  the  rent  shall  be  received  during  his 
minority  by  his  father,  evidently  intending  that  the  devisee 
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should  have  all  the  rent  which  would  accrue  under  a 
demise  of  the  reversion.  Bat  the  case  of  Doe  d.  Aikmson 
V.  Fatocett  is  in  point,  and  concludes  the  matter. 

PiooTT^  B. — I  also  think  that  the  case  of  Doe  d.  Atkin- 
son V.  Fawcett  is  conclusive.  It  seems  to  me  that  it  cannot 
be  distinguished  from  this  case,  and  I  am  glad  that  we  are 
enabled  to  carry  out  the  evident  intention  of  the  testator. 

Judgment  for  the  pUuntiS. 


jpril  23  &  30.  Mangan,  an  Infant,  by  John  Morgan,  his  next  Friem 

t7.  Atterton. 

The  defendant    X  HIS  was  an  appeal  from  the  direction  of  the  Judge 
murket  place     the  County  Court  of  Staffordshire  holden  at  Lichfield. 
crusliing  oil  '^he  case  stated  that  the  particulars  of  demand  were  8 

cake,  without     f.Ji^-.^  . 

the  handle  lOllOWS.— 

being  fastened       ^his  action  is  brought  to  recover  the  sum  of  50/. :  E 

or  its  being  ^ 

thrown  out  of    that  the  defendant,  on,  &c.,  did  negligently  and  carelessi 

gear,  or  in  the  ^  .  .  .  . 

care  of  any       exDose,  in  a  public  street  in  the  city  of  Lichfield,  a  certai 

person.    The  .  ^^  ,  .      "^  , 

plaintiff;  a  boy  machine,  to  wit,  a  cutting  machine,  and  did  then  and  the 
on  returning  '  negligently  and  carelessly  permit  and  suffer  the  said  machi 
under  the  care  ^^  ^^  ^^^  remain  in  the  said  street  for  a  considerable  len 


who*  wJ^even  ^^  '^'"^  unprotected,  and  without  having  used  ordinary  arr 
years  old,         reasonable  precaution  and  care :  Whereby  the  plaintiff  w- 

stopped  with  »  J  r 

other  boys  at     much  hurt  and  injured. 

the  machine,  " 

and  whilst  one       It  was  proved  that  the  machine  was  a  crushing  machi 

of  them  was 

turning  the       for  the  purpose  of  crushing  oil  cake,  having  on  one  si 

handle  put 

his  fingers  in 

the  cogs  of  the  wheels,  on  being  told  by  his  brother  to  do  so,  and  tbree  of  his  fiogen  w^ 

cni^h^. — Ileldj  that  the  defendant  was  not  liable,  as   there  was  no  negliffenco  on 

part :  and  the  ii^jury  was  caused  by  the  act  of  the  plaintiff  and  tlic  boy  who  tnnieil 

handJe. 


AtT£BTON. 
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A  set  of  cog  wheels  to  work  the  rollers,  through  which  the       1866. 
oil  oake  to  be  crushed  would  pass,  and  on  the  other  side  a      )^T'^'^^ 
xiandle,  bj  which  the  wheels  were  set  in  motion.  ^_9. 

The  machine  was  standing,  as  usual,  during  the  market 
"^*i«'fi,  in  the  place  where  the  defendant,  who  is  a  silver- 
^'^itfa,  displays,  on  a  market  day,  articles  which  he  has 
^■^  oj[bibition  or  sale,  being  the  public  street  near  to  the 
''^^^ket  place,  and  forming  part  of  the  ordinary  market 
^•■'^A  in  Lichfield. 

I^he  axle  of  the  handle,  which  is  easily  turned,  was  at 
^*^^^  lieight  of  two  feet  nine  inches  from  the  ground,  and 
not  in  any  way  fastened  by  any  wire  or  string,  which 
t  have  been  easily  done,  and  would  have  prevented 
^^^  Occident.     The  cogs,  which  are  instantly  put  in  motion 
^y   the  handle,  are,  at  the  point  where  they  meet,  at  the 
*^^5glit  of  two  feet  six   inches  from   the  ground.     The 
ine  was  not  in  any  person's  care. 
X*lie  plaintiflP,  a  boy  four  years  old,  was  accompanied  to 
from  school  by  his  brother,  who  is  seven  years  old, 
'^c^m  their  mother  was  in  the  habit  of  entrusting  with  the 
of  him  to  and  from  school,  a  considerable  distance, 
way  being  past  the  place  where  the  machine  stood. 
n  returning  from  school  the  plaintiff  and  his  brother, 
other  lads,  stopped  at  the  machine,  and,  whilst  one  of 
^    other  boys  was  turning  the  handle,  the  plaintiff,  on 
icig  told  to  do  so  by  his  elder  brother,  put  his  fingers  in 
^  cogi,  and  three  were  crushed  so  severely  as  to  require 
•^f^imtation. 

On  the  trial  the  defendant  asked  for  a  nonsuit,  upon  the 
mids^  that  the  action  was  not  maintainable  against  him : 
t  other  persons  caused  the  accident :  that  there-  was  no 
in  leaving  such  a  machine  untied  or  unguarded: 
the  plaintiff  had  contributed  to  the  accident  by  his 
Q  act,  and  the  defendant  was  not  liable. 
Vol.  rv. — h,  &  a  n  d  exch* 
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The  Judge  told  the  jury  that  if  they  agreed  with  him  ii 
thinking  that  the  machine  was  dangerous,  and  one  tha 
should  not  have  been  left  unguarded  in  the  way  of  ignorac 
people,  and  especially  of  children^  without,  at  all  evenL 
the  handle  being  removed  or  fastened  up  and  the  cc^ 
thrown  out  of  gear,  then  they  would  hold  the  defenda^' 
liable  for  such  damages  as  they  might  think  right. 

The  jury,  having  inspected  the  machine,  gave  a  verd  1 
for  the  plaintiff,  damages  lOL 

Macnamara  argued  for  the  appellant  (April  23). — 1l\ 
defendant  is  not  liable  on  two  grounds:  first,  be  "vc 
not  guilty  of  any  negligence ;  and,  secondly,  the  plaint' 
by  his  own  act  brought  the  injury  on  himself.  The  m 
chine  was  not  in  any  sense  dangerous  if  not  toucbe 
[Martin^  B.,  referred  to  Lynch  v.  Nurden  (a).]  In  th 
case  the  jury  found  that  it  was  negligence  in  the  defem 
ant*s  servant  to  leave  the  horse  and  cart  for  half  an  hoi 
unattended  in  a  public  street.  That  decision  proceeded  c 
the  ground  that  the  plaintiff  had  taken  as  much  care  ^ 
could  be  expected  from  a  child  of  tender  years,  and  th 
the  defendant  was  the  real  and  only  cause  of  the  miscbi^ 
But  where  a  person  by  his  own  culpable  conduct  bric^ 
the  mischief  on  himself  he  cannot  recover:  Lygo  v.  S^ 
bold  (J),  Singleton  v.  The  Eastern  Counties  Railway  C^ 
pany  (c).  There  was  no  duty  on  the  part  of  the  defend^ 
to  take  care  that  no  one  touched  the  machine ;  nor  ^^ 
more  negligence  than  when  a  person  rides  in  his  carri^ 
without  a  servant  behind,  and  a  child  gets  up  and  is  injit^ 
As  observed  by  Alderson^  B.,  in  Lygo  v.  Newbold  (4),  **  ^ 
negligence,  in  truth,  is  attributable  to  the  parent  who  p 
mits  the  child  to  be  at  large.^'    This  case  is  not  distingt^i 

(a)  1  Q.  B.  29.  (»)  9  Exch.  302. 

(c)  7  C.  B.  N.  S.  287. 
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able  from  Huffhes  v.  Macfie  {a\  where  the  plaintiflF,  a  child 

of  tender  years,  jumped  from  the  lid  of  a  cellar  which  the 

defendant  had  placed  against  a  wall  in  a  public  street,  when  »> 

Attketom. 
it  fell  upon  him  and  injured  him  severely.     Here,  as  in 

that  case,  the  child  voluntarily  meddled,  for  no  lawful 

purpose,  with  that  which  if  left   alone  would    not  have 

hurt  him. 

A,  S.  Hill  argued  for  the  respondent  (April  30). — The 
jury  have,  in  effect,  found  that  there  was  negligence  on  the 
part  of  the  defendant,  and  the  only  question  is,  whether 
there  was  contributory  negligence  on  the  part  of  the  plain- 
tiff.    No  doubt,  if  the  plaintiff  and  the  boy  who  turned  the 
handle  of  the  machine  had  been  playing  together,  the  case 
of  Hughes  v.  Macfie  (a)  would  apply.     But  here  there  was 
no  joint  action  between  the  two  boys  so  as  to  render  both 
giiilty  of  negligence.     That  being  so,  contributory  negli- 
gence is  not  a  question  for  the  jury  in  the  case  of  a  child 
of  such  tender  years.     [Bramtoell^  B. — Is  there  any  negli- 
gence in  placing  a  machine  of  this  kind  in  a  market  place  ? 
Suppose  it  had  been  of  such  delicate  construction  that  the 
ild  had  broken  it,  might  not  the  owner  have  maintained 
action  ?] 


OLLOCK,  C.  B. — We  are  all  of  opinion  that  there  is  no 
K^dation  for  this  action,  and  that  our  judgment  must  be 
the  appellant 


^Sjlbtis,  B. — I  am  of  the  same  opinion.     The  plaint 
^es  that  the  defendant  negligently  and  carelessly  per- 
*^itled  the  machine  to  remain  in  the  street  unprotected, 
^^^reby  the  plaintiff  was  injured.     That  is  not  so,  for  the 

(a)  2  H.  &  C.  744. 
D  D  2 
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1866.  injiiry  ^'as  directly  caused  by  the  act  of  the  other 
^jTT^  turning  the  handle  of  the  machine.  Whatever  neg 
there  may  have  been  in  leaving  the  machine  in 
condition  as  to  afford  the  boy  an  opportunity  of  t 
the  handle,  it  is  far  too  remote  to  render  the  del 
liable  for  the  injury  done  to  the  plaintiflp.  In  my  < 
the  Judge  ought  to  have  told  the  jury  that  there  ^ 
negligence  on  the  part  of  the  defendant. 

Bramwbll,  B.— I  am  also  of  opinion  that  our  jac 
ought  to  be  for  the  defendant.  The  word  "  neglige; 
constantly  misused.  Suppose  the  defendant  had  sa 
will  continue  to  place  the  machine  in  the  market  as  t 
and  did  so^  would  that  be  wilful  negligence  ?  Or  a 
he  had  painted  it  with  some  poisonous  paint,  ai 
child  had  sucked  it,  would  he  have  been  liable  ? 
opinion  he  had  a  perfect  right  to  exhibit  his  macli 
the  market  place,  and  he  is  not  liable  for  injury 
by  the  plaintiff  and  his  companion  improperly  me 
with  it. 

PiGOTT,  B.,  concurred. 

Judgment  for  the  appell 
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Prichard  v.  Timothy  and  Roberts.  May  2, 

iHIS  was  an  appeal  rrom  the  decision  of  the  judge  of  A  debtor,  by 
Ae  County  Court  of  Anglesey.  all  his  estate 

The  action  was  brought  to  recover  the  sum  of  40/.  for  trustees  to 
Wf  a  year's  use  and  occupation  of  the  Railway  Hotel  at  ^5'*^^-^ 
Uanfair,  in  the  county  of  Anglesey.  ^Sr'who 

At  the  trial,  the  plaintiflF  sought  to  prove  that  one  Lloyd  should  exe- 
^•W  tenant  to  the  plaintiff  of  the  hotel  at  80/.  a  year,  and  within  twenty- 
>w  half  a  year's  rent  became  due  on  the  13th  May,  1864.  the  date 

On  the  16th  of  March,  1864,  Lloyd  executed  an  assign-  several  debts 
^^t  to  the  defendants  of  all  his  personal  estate  and  effects  opposite  their 
**  the  equal  benefit  of  his  creditors.     The  deed  (so  far  as  ^^^f^e^^^ 
•Serial)  was  as  follows :—  provided  that 

•'  such  creditors 

**  This  indenture,  made,  &c.,  between  W.  Lloyd,  of  the  as  did  not 

e^  assent  in 

^■•t  part,  M.  Roberts  and  E.  Timothy,  trustees  for  them-  writing  within 
■filves  and  the  rest  of  the  creditors  of  the  said  W.  Lloyd,  time  as  the 
^•ties  hereto,  of  the  second  part,  and  the  several  other  should  de- 
*^tBons  whose  names  and  seals  are  hereunto  subscribed  ^^MLduded 
^d  let,  being  respectively  creditors  of  the  said  W.  Lloyd,  g^^^  thr 
^*"  the  third  part:  Whereas  the  said  W.  Lloyd  is  justly  deed.— ^e/rf, 

_  tnat  as  xne 

*^debted  onto  the  parties  hereto  of  the  second  and  third  deed,  on  the 

.  ...      ^*c®  ^f  ^*'» 

■^*ta  m  the  several  sums  set  opposite  to  their  respective  professed  to 

be  a  deed  of 

^^nies  in  the  schedule   hereunder  written,  which   he   is  arrangement 
suable  to  pay  in  full,  and  hath  therefore  proposed,  and  debtor  and 
^ath  agreed  to  assign,  all  his  estate  and  effects  unto  the  ||j,tl7of  Ws 
^W  trastecs  for  the  benefit  of  his  creditors  as  hereinafter  ^^'J'^^J^, 
^^iJtioned :  Now  this  indenture  witnesseih,  that  in  pursu-  missible  in 

'  ^  evidence 


of  the  said  agreement,  and  in  consideration  of  the  without  recis- 

tration  under 
the  194th 
^J^n  of  the  Bankruptcy  Act,  1861,  although  it  might  not  be  a  valid  deed  under  the 


section. 
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premises,  &c.,  the  said  W.  Llojd  doth  by  these  presents 
bargain,  sell,  assign,  transfer  and  set  over  unto  the  saica 
trustees,  their  executors,  &c.,  all  the  stock  in  trade,  good^ 
&c.,  and  all  other  the  personal  estate  whatsoever  and  when^ 
soever  of  him  the  said  W.  Lloyd  in  possession,  reversion 
remainder  or  expectancy:  Habendum  the  said  stock  r- 
trade  and  all  other  the  estate,  effects  and  premises  hereV 
assigned  unto  the  said  trustees,  their  executors,  &c.,  al 
lutely :  Upon  trust,  nevertheless,  to  collect  and  receive, 
sell  and  dispose  of,  the  hereby  assigned  premises,  &c.,  a 
out  of  the  monies  to  be  received  to  pay,  retain  and  sati 
rateably  and  proportionably,  and  without  any  preference 
priority,  to  themselves,  the  said  trustees  and  their  partnc 
and  the  other  persons,  parties  hereto,  of  the  third  part, 
shall  execute  these  presents  within  twenty-one  days  iirc^ 
the  date  hereof,  the  several  debts  or  sums  set  opposite 
their  respective  names  in  the  said  schedule  hereto :  Pk 
vided,  nevertheless,  that  such  creditors  of  the  said  ^ 
Lloyd  as  shall  not  execute  or  assent  in  writing  to  take  t1 
benefit  of  these  presents  on  or  before  the  16th  day  of  A-pi 
next,  or  within  such  further  time  not  exceeding  thirty  dAJ 
as  the  said  trustees  shall,  by  writing  under  their  respecti^ 
hands  and  seals  declare,  shall  be  excluded  from  all  beo^^ 
under  these  presents. 

Immediately  upon  the  execution  of  the  assignment,  ^ 
defendants  entered  into  and  retained  possession  of  Llay^ 
effects  in  the  said  hotel. 

The  solicitor  who  prepared  the  assignment  from  Ll<>y 
to  the  defendants  was  called  upon  at  the  trial  to  prod^c 
it;  and,  upon  its  production  it  was  found  that  it  was  ^^ 
registered  under  the  provisions  of  the  192nd  or  1 9^^ 
sections  of  the  Bankruptcy  Act,  1861,  whereupon  ^* 
defendant's  counsel  objected  to  its  being  admitte^l  ^ 
evidence. 


V, 
TlMOTflT. 


EASTER  TERM^    29    YlCt. 

The  Judge  held  that,  because  the  deed  was  not  registered, 

as  ioadmissible  in  evidence  for  the  purpose  for  which  it     ^ricoIkd 
sought  to  be  put  in  evidence ;  and  he  gave  a  verdict 
the  defendants. 

hould  the  Court  be  of  opinion  that  the  Judge  was 
the  verdict  is  to  stand.     But  should  the  Court  be 
f   opinion  that  he  was  wrong,  the  verdict  is  to  be  entered 
the  plaintiff. 


^.  Broumy  for  the  appellant — The  deed  was  admissible 

io  evidence  without  being  registered  under  the  Bankrtiptcy 

Act,  1861  (24  &  25  Vict.  c.  134).     It  is  not  required  to 

be  legistered  by  the  192nd  section  of  that  Act,  because  it 

is  not  a  deed  for  the  benefit  of  all  the  creditors,  but  only 

of  8och  as  elect  to  execute  it  within  a  limited  period :  Ex 

parte  Woodhouse  {a).  [Pigott^  B.— Is  it  not  a  deed  between 

the  debtor  and  trustees  on  behalf  of  all  his  creditors,  inas- 

mach  as  all  might  execute  it  ?]    In  Dewhurst  v.  Kershaw  {b) 

a  deed  in  similar  terms  was  held  invalid  within  the  192nd 

•ection.     Neither  is  this  a  deed  which  is  required  to  be 

■■^gistered  by  the  194th  section.  In  Hodgson  v.  Wightman  (c) 

this  Court  held  that  the  194th  section  applied  to  deeds  which 

■'c  obviously,  on  the  face  of  them,  intended  to  be  deeds  of 

•JTangement  or  agreement  between  a  debtor  and  the  whole 

'^y  of  his  creditors.     [Bramtoellf  B. — The  case   states 

^hat  the  debtor  executed  an  assignment  of  all  his  estate 

•**d  effects  for  the  equal  benefit   of    his  creditors.]     It 

appears  upon  the  face  of   this  deed   that  it   was  only 

^tended  to  be  an  arrangement  with  such  of  the  creditors 

••  should  execute  it.     In  Hodgson  v.  Wightman  (c)  the 

^nrt  inferred  from  the  language  of  the  deed,  an  intention 

^^  it  should  be  executed  by  or  binding  on  the  whole 


(«)  1  De  Gez,  J.  &  S.  2SS.  {h)  1  H.  &  C.  726. 

(ir)  1  H.  &  C.  SIO. 
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1866.       ^^J  of  creditors.     [Bramwell^  B. — An  assignment  for  the 
y^""^      benefit  of  creditors  comprehends  all  the  creditors.]     This 

P&ICHARD  ^  "^  "^ 

o.  deed^  if  registered,  would  not  have  afforded  a  defence  to 

an  action  against  the  debtor  by  a  non-assenting  creditor : 
Berridge  v.  Abbott  (a). 

Macnamara  appeared  for  the  defendants,  but  was  noC 
called  upon  to  argue. — He  referred  to  How  v.  Kennett  {b) 
and  the  judgment  of  I^rd  Westbury  in  Ex  parte  Wens- 
ley  (c). 

Martin,  B. — We  are  all  of  opinion  that  the  Judge  was 
right  in  refusing  to  admit  this  deed  in  evidence,  on  the 
ground  that  it  was  not  registered  as  required  by  the  Bank- 
ruptcy Act,  1861.     It  seems  to  me  that  Hodgion  v.  Wight' 
man  {d)  is  directly  in  point,  and  that  if  the  Judge  had 
admitted  the  deed  he  would  have  disregarded  the  authority 
of  that  case.     Hodgson  v.  Wightman  decided  that  the  1 94th 
section  of  the  Bankruptcy  Act,  1861,  applies  not  only  to 
deeds  which  comply  with  and  are  framed  under  the  192nd 
section,  but  to  every  deed  whatever  which  is  or  professes^ 
to  be,  or  is  obviously  on  the  face  of  it  intended  to  be, 
deed  of  arrangement  between  a  debtor  and  the  whole  bod^ 
of  his  creditors. 

We  must  therefore  ascertain  what  this  deed  professes  t< 
be,  or  is  obviously  on  the  face  of  it  intended  to  be.     It  is  S 
made  between  the  debtor,  of  the  first  part,  the  defendantn.'f  ' 
trustees  for  themselves  and  the  rest  of  the  creditors,  of  th^^^ 
second  part,  and  the  several  other  persons  whose  names^^ 
and  seals  are  thereunto  subscribed  and  set,  being  respect—  ^ 
ively  creditors  of  the  debtor,  of  the  third  part.     It  assigm 
all  the  debtor^s  estate  and  effects  to  the  trustees,  to 
rateably  themselves  and  the  parties  of  the  third  part  who- 

(a)  13  C.  B.  N.  S.  .707.  (c)  1  Dc  Gex,  J.  &  S.  273. 278.     — 

{h)  3  A.  &  K.  <w;9.  (//)  1  li.  &  C.  810. 
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should  execute  the  deed  within  twenty-one  days  from  the 
date  thereof  the  several  debts  set  opposite  their  names  in 
the  schedule.     It  may  be  that  this  deed  would  not  bar  an  ». 

TmOTHT. 

action  by  a  non-assenting  creditor ;  but  according  to  Hodg^ 
son  T.  Wightman  that  is  not  the  test  as  to  whether  it  is 
admissible  in  evidence  without  registration  under  the  194th 
flection ;  but  the  test  is,  whether  it  professes  to  be,  or  is 
obviously  on  the  face  of  it  intendeil  to  be,  a  deed  of 
arrangement  between  the  debtor  and  the  whole  body  of 
his  creditors.  It  seems  to  me  that  this  is  such  a  deed,  and 
that,  unless  Hodgson  v.  Wightman  is  overruled,  the  defend- 
ants  are  entitled  to  judgment  If  we  could  clearly  perceive 
the  object  of  the  enactment,  we  ought  to  construe  it  accord- 
ing to  the  intention  of  the  legislature,  but  when  we  cannot 
see  what  their  intention  was  we  ought  to  give  the  enact- 
ment a  fair  construction  according  to  the  plain  and  obvious 
meaning  of  the  words.  As  I  have  had  occasion  to  observe 
before,  I  have  never  read  a  satis&ctory  judgment  upon 
these  sections  of  the  Bankruptcy  Act,  1861. 

Bbamwell,  B. — The  case  states  that  on  a  certain  day 
the  debtor  executed  an  assignment  to  the  defendants  of  all 
his  estate  and  effects  for  the  equal  ben^t  of  his  creditors. 
That  means  all  his  creditors.  Mr.  Brown  says  that  we 
must  look  at  the  deed  itself;  but  on  looking  at  the  deed  I 
think  it  means  the  same  thing.  It  is  a  deed  for  the  benefit 
of  all  the  creditors,  because  all  may  execute  it ;  and  if  any 
creditor  thinks  fit  not  to  execute  it  he  gives  up  all  benefit 
under  it. 

PiGOTT,  B.— I  am  of  the  same  opinion.  If  the  legis- 
lature had  intended  that  the  provisions  of  the  194th  section 
should  apply  only  to  deeds  under  the  192nd  section  they 
would  have  said  so.     The   194th  section  has  a  far  more 
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extensive  operation^  and  includes  deeds  in  the  same  fo 
as  that  in  this  case.     If  the  argument  for  the  plaintiff  w 
correct,  a  Judge  at  nisi  prius,  whenever  one  of  these  d 
was  tendered  in  evidence^  would  have  to  examine  all 
cases  in  point  and  ascertain  whether  the  deed  was  vi 
under  the  192nd  section  before  he  could  determine  whet, 
it  was  admissible  in  evidence  without  registration  ui^ 
the  194th  section.   In  my  opinion  it  was  this  very  diffic 
which  the  legislature  intended  to  avoid. 

Judgment  for  the  respondents^ 


le 
id 
er 
ler 


B.  Msigned 
to  T.,  by  way 
of  mortgage, 
certain  poli- 
cies of  assu- 
ranee.    T. 
delivered  the 


Uajf  3.  Tanner  v.  The  European  Bank. 

BowEN  V.  Same. 

JOL.   T.  cole,  on  behalf  of  Tanner,  the  plaintiff  in 
first  of  the  above  mentioned  actions^  obtained  a  rule  nisi 
rescind  an  interpleader  order  made  by  Bramioell,  B. 
It  appeared  by  the  affidavits  that  Bowen,  the  plaintiff 

Soliaestothe   j|jg  second  of  the  above  mentioned  actions,  by  indentu 
efendantfl,  '     *' 

to  collect  the     assigned  to  Tanner  the  policies  of  assurance  on  two  i 

money  due  ^  '^ 

thereon.    The  named    the   ** Alliance"  and   "Duchess   of    Sutherland, 

defendants 

subject  to  a  proviso  for  redemption  on  payment  of  a  su 
advanced.     Tanner  delivered  the  policies  to  the  defendan 
for  the  purpose  of  collecting  money  under  them  at  Havre^^ 
but  in  consequence  of  some  legal  difficulty  raised  there 
to  evidence  of  title  the  defendants  were  unable  to  obtai 
payment  of  the  amount.     Whilst  the  defendants  had  tb 


failed  to  do 
80,  and  T. 
sued  them 
for  the  poli- 
cies, declaring 
on  the  special 
contract,  with 
counts  in 
trorer  and  de- 
tinue. After- 
wards B.  sned 
the  defend- 
ants for  the  policies,  and  upon  an  interpleader  summons  BramweU,  B.,  ordered  that 
action  by  T.  be  stayed  until  further  order ;  that  T.  be  at  liberty  to  defend  the  action  by  B. 
giving  the  defendants  an  indemnity,  and  that  B.  give  them  security  for  costs — Held: 
the  order  was  jnat  and  reasonable,  and  that  the  Judge  had  power  to  make  it  under 
12th  section  of  the  Common  Law  Proce<lure  Act,  1860. 
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policies  in  their  custody,  Bowen  gave  them  notice  that  he 
claimed  them,  and  required  the  defendants  not  to  part  with 
them  to  any  other  person  than  himself.     On  the  21st  Sep- 
tember Tanner  commenced  his  action  against  the  defend- 
ants^ in  which  the  first  count  of  the  declaration  stated  that 
the  plaintiff  had  delivered  the  policies  of  assurance  to  the 
defendants  that  they  might  collect  the  losses  thereon,  and 
that   the  defendants  had  not  collected  such  losses  within 
a  reasonable  time,  and   refused  to  redeliver  the  policies. 
There  were  also  counts  in  trover  and  detinue.     On  the 
25th  September  Bowen  commenced  his  action  against  the 
defendants  to  recover  the  same  policies.     Thereupon  the 
defendants  took  out  an  interpleader  summons  under  the 
1  &    2  Wm.  4,  c.  58,  8.  1,  which  was  heard  before  Bram" 
^^^il^  B.,  who  made  the  following  order : — 

TJpon  hearing,  &c.,  I  do  order  that  all  further  proceed- 
in  the  first  mentioned  action  be  stayed  until  further 
<>*^leT.  And  I  further  order  that  the  plaintiff  in  the  first 
*^^titioned  action  be  at  liberty  to  defend  the  action  by 
Bo^^-en  against  the  defendants,  the  plaintiff  in  the  first 
'^critioned  action  giving  to  the  defendants  an  indemnity. 
"^^d  that  the  plaintiff  Bowen  give  security  for  costs  to  the 
^^fendants.*" 

^Vhereupon    the    present    rule   was  obtained;    against 
'^Hich 
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7.  Salter  shewed  cause. — It  is  objected   that  the  first 

^^entioned  action  is,  in  substance,  for  a  breach  of  duty,  and 

'Aierefore  the  case  is  not  within  the  Interpleader  Act,  1  &  2 

Wm,  4^  c,  58^  g,  1/    But  the.  learned  Judge  had  power  to 

**^ake  the  order  under  the  Common  Law  Procedure   Act, 

I860  (23  &  24  Vict.  c.  126>     By  the  12th  section  of  that 

Act,  *<  where  an  action  has  been  commenced  in  respect  of 

•  conitnon  law  claim  for  the  recovery  of  money  or  goods," 
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the  Court  or  a  Judge  may  give  relief  by  interpleader  order, 
"  though  the  titles  of  the  claimants  to  the  money,  goods,  or 
chattels  in  question^  or  to  the  proceeds  or  value  thereof, 
have  not  a  common  origin,  but  are  adverse  to  and  indepen- 
dent of  one  another."  The  language  of  that  section  is 
large  enough  to  include  this  case.  Best  v.  Hayes  {a)  is  an 
authority  in  point. 


H.  T.  Coky  in  support  of  the  rule. — The  defendants  seek 
to  be  relieved  from  a  breach  of  duty  in  not  returning  the 
policies  to  Tanner  on  request.  [Bramtvell,  B. — That  is 
not  so.  The  defendants  say,  '*  If  Tanner  has  sustained 
any  damage  we  are  willing  to  pay  him,  but  we  do  not  want 
to  hand  over  these  documents  to  him  and  then  be  liable  to 
Bowen.]  The  rights  of  Tanner  against  the  defendants 
cannot  be  determined  in  an  action  by  Bowen  against  them. 
Bowen  may  have  a  good  title  as  against  the  defendantSt 
but  not  against  Tanner.  [Bramwett^  B.— There  has  been 
no  dealing  between  the  defendants  and  Bowen,  so  that  he 
cannot  succeed  unless  he  shews  the  absolute  ownership  ia 
the  policies,  and  then  Tanner  can  have  no  title.]  In  thi^^ 
case  a  bill  of  interpleader  could  not  be  maintained  in 
Court  of  equity  :  Crawshay  v.  Thornton  (6).  [^MartiUy  B. 
—  In  Best  V.  Hayes  {a)  we  declined  to  be  bound  by  lh< 
principles  which  govern  Courts  of  equity  upon  a  bill  ol 
interpleader.]  The  order  that  Bowen  shall  give  the  di 
fendants  security  for  costs  affords  the  plaintiff  Tanner  an 
insufficient  indemnity  ;  for  in  defending  the  action  he  will 
be  liable  to  extra  costs  not  allowed  on  taxation.  Moreover, 
he  seeks  to  recover  damages  upon  the  special  count,  and  is 
therefore  prejudiced  by  the  stay  of  proceedings. 

Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 

(a)  1  II.  &  C.  718.  (b)  2  Uy\,  &  C.  I. 
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dischai^ed.     We  have  power  under  the  Interpleader  Apt,        1866. 
1  &  2  Wm.  4,  c.  58,  s.  1,  to  direct  an  issue,  or  by  consent      ^T*"^    ' 
to  determine   **  the  merits  of  the  claims   in  a  summary  <• 

EOROPEAN 

manner,  and  to  make  such  rules  and  orders  as  to  costs  and  Bank. 
all  other  matters  as  may  appear  to  be  just  and  reasonable." 
It  is  true  that  when  that  enactment  first  came  into  opera- 
tion, the  Judges,  especially  those  of  this  Court,  acted  under 
the  idea  that  they  were  bound  by  the  decisions  of  Courts 
of  equity  upon  a  bill  of  interpleader ;  but  in  the  case  of 
Best  V.  Hayes  (a)  this  Court  pointed  out  that  the  authority 
given  by  the  Interpleader  Act  to  Courts  of  common  law 
was  to  make  such  order  as  appeared  just  and  reasonable, 
without  being  fettered  with  the  rules  of  Courts  of  equity, 
I  am  by  no  means  certain  that  if  I  had  been  in  the  position 
of  my  brother  Bramwell  I  should  have  made  the  same 
order ;  but  nevertheless  I  think  it  a  just  and  reasonable 
order,  and  that  we  ought  not  to  interfere. 

Bramwell,   fi. — I  acted   upon   the  provisions  of  the 

C!ommon  Law  Procedure  Act,  1860,  and  the  authority  of 

^^€st  V.  Hayes,     I  confess,  however,  that  I  had  some  mis- 

^^▼ings  as  to  the  correctness  of  the  order,  because  there  is 

%xiuch  cogency  in  the  argument  that  the  defendants,  having 

^>btained  possession  of  these  policies  under  a  contract  with 

^lie  plaintiff  Tanner,  ought  not  to  set  up  against  him  the 

2  us  tertii.     But,  having   the  authority  of  Best  v.  Hayes^ 

^  thought   that  I  ought   to   place  the  plaintiff.  Tanner, 

^n  the  same  position  as  if  Bo  wen  had  brought  an  action 

^^gainst  him. 

I  am  satisfied  that  no  injustice  is  done  by  the  order  and 

for  this  reason.     The  situation  of  a  bailee  is  somewhat 

ftimilar  to  that  of  a  tenant,  for  although  he  cannot  deny  the 

title  of  the  person  from  whom  he  obtained  possession  of  the 

(a)  1  H.  &  C.  718. 
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1866,        chattel,  yet,  if  the  real  owner  recovered  it  from  him,       ta 
'ir'  '^^       would  have  a  eood  defence  to  an  action  by  the  bailor^         ii 


«'•  the  same  way  as  a  tenant  who  has  been  evicted  by  a  per-^EBCDi 

BuiK.  having  the  legal  estate  may  shew  that  his  landlord  s  titL^  t 
determined.  That  is  the  principle  on  which  I  made  ^lu 
order;  for  if  Bowen  had  gone  on  with  his  action  and  Irn^jBC 
recovered  against  the  defendants,  which  he  could  okimIj 
have  done  by  shewing  an  absolute  title  to  the  policies,  C  Ik 
defendants  would  have  had  a  good  defence  to  the  actK.^0 
by  Tanner  against  them. 

Therefore  I  think  that  the  order  was  in  substance  righ  mIj 
made.     It  may  require  some  revision  as  to  its  details,  cft-aid 
if  the  plaintiff.  Tanner,  is  desirous  of  going  on  with    Kiis 
action  in  order  to  recover  special  damage,  he  may  appljr    ftt 
Chambers  for  leave  to  proceed  upon  the  special  count,  fclie 
other  counts  being  struck  out  of  the  declaration.     I  mriO 
only  add,  that  if  no  title  had  been  shewn  in  BowecB  I 
should  not  have  made  the  order;  but  my  impressioa     tf 
that  a  sufficient  prim£  facie  title  was  made  out. 

PiGOTT,  B. — I  am  also  of  opinion  that  the  order  wtf 
rightly  made,  and  I  am  satisfied  that  no  injustice  is  doms 
by  it.  Indeed,  it  seems  to  me  that  my  brother  Bravmt^ 
has  taken  great  pains  to  secure  justice  by  requiring  Bovrco 
to  give  the  defendants  security  for  costs.  If  Bowen  <^^ 
dines  to  proceed  with  his  action,  upon  an  applicadon  ^ 
Chambers  he  may  be  barred. 

This  rule  was  applied  for  on  the  ground  that  a  speow 
contract  is  not  within  the  Interpleader  Acts.  However 
that  may  have  been  with  respect  to  the  1  &  2  Win-  ^' 
c.  58,  it  seems  to  me  that  this  case  is  clearly  withio  ^'^^ 
23  &  24  Vict.  c.  126.  That  Act  has  extended  the  limit^ 
power  conferred  by  the  former  Act,  and  enables  Courts  ^^ 
law  to  do  justice  between  the  parties^  though  the  tide^  ^ 
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the  claimants  have  not  a  common  origin,  but  are  adverse  to 
and  independent  of  one  another.  An  innocent  bailee  is 
placed  in  a  position  of  great  hardship ;  he  is  subject  to  an 
action  upon  his  contract  with  the  bailor,  and  he  is  subject 
to  another  action  at  the  suit  of  the  other  claimant.  From 
that  hardship  it  is  but  just  and  equitable  that  he  should  be 
reiiered,  and  I  am  glad  that  the  Courts  have  not  so  con- 
•trued  the  latter  Act  as  to  limit  the  power  conferred  upon 
them. 

Rule  discharged. 


Brigos  v.  Oliver.  A/^  1. 

X  Be  first  count  of  the  declaration  stated  that  the  de-  The  plaintifi; 

^^dant  wrongfully  placed  and  maintained,  in  and  upon  a  an  inquiry  at 

Attain  public  street  and  footwaj  in  the  city  of  Manchester,  a  house  in 

^^'lain  goods  of  the  defendant,  whereby  the  plaintiff,  being  defendant 

*wfuUy  in  and  upon  the  said  street  and  footway,  was  ^^^  offices, 

J  r  j^  receiyed  a 

•**^k  and  injured  by  the  said  goods,  and  his  leg,  ancle  F"8h  from 
•^d  foot  bruised,  &C.  ant's  semmt, 

The  second  count  stated  that  the  defendant  so  negli-  watching  a 
B^otly  conducted  himself  in  and  about  the  placing,  keep-  propped 
^^   upholding  and    managing  of   certain  goods  of  the  J^u^f  the 
^«fendant   that  the   same   were   cast   and   fell   upon   the  ^eW^^to 
Pontiff,  then  being  lawfully  in  and  upon  the  public  street,  ^^^^tf®^^** 
^  the  first  count  mentioned,  whereby  the  plaintiff  sustained  ing  <»««  then 

.»      .   ,     ,  .f  IT  £gQ  upon  and 

^C  injuries,  &C.  iiyured  the 

The  action  was  tried  at  the  Manchester  Court  of  Record,  There  was 

no  proof  why 
^^^  the  packing 

2*f  «4  or  who  placed  it  against  the  wall — Held,  that  the  fall  of  the  packins  case  was 
^™^  ^ie  eridence  of  its  beinff  set  up  improperly,  and  that  there  was  evidence  for  the  jury 
V  «•  dalnidaat'a  negligence :  Per  BninwtU,  B.,  and  Pigott,  B.    Dissentiente  MoHm,  B. 
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1866.       before  the  Recorder^  when  the  material  evidence  was 
follows : — 

The  plaintiff^  being  called  as  a  witness,  said : — **  Betw^s^^n 
five  and  six  o'clock  in  the  evening  of  the  20th  Octob^s*  I 
was  going  to  the  office  of  Gregorj,  in  Brown  Street  It 

was  getting  dusk.  Oliver  (the  defendant)  carried  on  b 
ness  in  the  same  building.  A  man  was  standing  at 
door,  and  I  asked  him  if  Gregory's  office  was  in  ch«t 
building.  He  gave  me  a  push  which  sent  my  body  ixmto 
the  street,  and  left  my  leg  on  the  footpath.  I  had  x&ot 
seen  a  large  packing  case  reared  against  the  wall,  bat  it 
fell  on  my  foot.  A  large  case  nearly  five  feet  high,  &Bsd 
three  or  four  feet  wide,  of  considerable  weight."  TTbo 
witness^  after  stating  that  the  defendant,  on  being  appli^l 
to  by  letter,  had  called  upon  him,  proceeded : — "  I  told 
him  something  my  wife  had  said — that  the  man  who 
watching  the  packing  case  had  represented  himself  as 
Oliver.  He  said :  *  Nonsense,  I  am  Mr.  Oliver.'  He 
it  was  his  packing  case,  and  the  man  was  his  servant,  a 
would  be  his  witness.**  On  cross-examination  the  witn 
said  that  the  man  did  all  he  could  to  prevent  the  packi 
case  falling  on  him. 

Ann  Briggs,  the  plaintiff's  wife,  said: — "  I  saw  the  ii»^^ 
who  said  he  was  Mr.  Oliver  on  the  night  of  the  accidei^^' 
He  said  he  was  the  man  who  was  minding  the  case.'' 

The  learned  Reconler,  being  of  opinion  that  there  vra* 
no  evidence  of  negligence,  directed  a  nonsuit  to  be  entcr«^* 
it  being  arranged  that  if  the  Court  should*  be  of  opi^i^'^ 
that  there  was  any  evidence  for  the  jury  a  verdict  sbatJd 
be  entered  for  30/. 

Prentice,  on  a  former  day  in  this  Term,  obtained  a  rwc 
nisi  to  enter  a  verdict  for  30/.,  on  the  ground  that  ^'^ 
nonsuit  was  improper,  as  there  was  evidence  for  the  j^^ 
of  the  defendant's  negligence. 


Brioos 
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C.  Pollock  shewed  cause. — The  primary  cause   of  the        1866. 
accident  was  the  push  given  to  the  plaintiff^  and,  but  for 
that  push,  there  is  no  evidence  that  the  packing  case  would  v. 

have  struck  him.  The  push  was  an  unauthorized  act, 
whatever  were  the  motives  of  the  person  who  gave  it. 
[BramweUy  B.-->The  plaintiff  was  not  the  less  lawfully 
where  he  was  when  the  packing  case  struck  him.]  Then 
there  is  a  total  absence  of  evidence  as  to  how  the  packing 
case  came  to  be  where  it  was,  or  what  caused  it  to  tumble. 
It  is  said,  indeed,  that  on  the  evidence  it  is  unreasonable 
to  suppose  that  the  packing  case  was  placed  where  it  was 
by  any  one  but  the  defendant  or  his  servants.  But,  the 
ODns  proband!  being  on  the  plaintiff,  surmise  and  presump- 
tion ought  not  to  be  substituted  for  strict  proof,  especially 
in  a  case  where  there  is  no  difficulty  in  obtaining  it.  Byrne 
y.  Boodle  {a),  which  was  relied  on  in  moving  for  the  rule, 
18  distinguishable.  There,  while  some  barrels  of  flour  were 
being  lowered  from  an  npper  room  in  the  defendant's 
house  to  a  cart  in  the  street,  one  of  them  fell  on  the  plain 
tiff,  and  Pollock,  C.  B.,  said  that  the  presumption  was  that 
the  persons  engaged  in  removing  the  defendant's  flour 
were  the  defendant's  servants.  But  here  there  is  nothing 
to  connect  the  packing  case  with  the  premises  of  the 
defendant,  or  to  shew  who  placed  it  where  it  was  at  the 
time  of  the  accident.  The  true  rule  is  that  laid  down  by 
WUliams,  J.,  in  Cotton  v.  Wood{b\  that  where  the  evi- 
dence is  as  consistent  with  the  non-existence  as  with  the 
existence  of  negligence  the  case  ought  not  to  be  submitted 
to  the  jury. 

Prentice,  in  support  of  the  rule. — The  cases  of  Byrne  v. 
Boodle  (a)  and  Scott  v.  The  London  Dock  Company  (c) 

(a)  2  H.  &  C.  722.  (J)  8  C.  B.  N.  S.  568. 

(c)  3  H.  &  C.  596. 

TOL.  nr. — H.  &  C.  BE  Excn. 
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arc  decisive  aiuhoriticsy  necessarily  governing  the  presen 
case.     Byrne  ▼.  Boadle  (a),  indeed,  goes  beyond  it,  fc 
there  it  did  not  appear  that  any  servant  of  the  defendai 
was  in  charge  of  the  flour  barrels.    If  the  packing  case  wa 
not  on  the  defendant's  premises,  but  on  the  highway,  tL. 
is  rather  against  the  defendant  than  in  his  fevoor,  sin* 
it  shews  a  greater  degree  of  negligence.     The  true  prL 
ciple  is  distinctly  laid  down  by  Erle^  C.  J.,   in   ScoU 
The  London  Dock  Company  (A),  that  "  where  the  things 
shewn  to  be  •  under  the  management  of  the  defendant 
his  servants,  and  the  accident  is  such  as  in  the  ordina 
course  of  things  does  not  happen  if  those  who  have  C 
management  use  proper  care,  it  affords  reascmable  evideac 
in  the  absence  of  explanation  by  the  defendants,  that  tli 
accident  arose  from  want  of  care." 

PiGOTT,  B. — The  (3ourt  being  divided  in  opinion,  il 
devolves  on  me  to  give  my  judgment  first.  I  am  of  opinioo 
that  there  is  evidence  for  the  jury  of  the  defendant's  nq|li- 
gence.  A  packing  case  belonging  to  the  defendant  was 
reared  against  the  wall  of  his  premises,  and  there  wai 
evidence  that  the  defendant's  servant  was  watching  it 
This  packing  case  fell  on  the  plaintiff,  and,  as  I  infer,  fel 
by  its  own  weight,  and  from  having  been  propped  up  in 
securely,  since  there  was  no  evidence  that  it  was  disturbec 
in  any  way  so  as  to  cause  its  falL  These  fects  are,  I  think 
evidence  of  the  defendant's  negligence.  I  quite  agrei 
with  the  rule  adverted  to  by  Williams^  J.,  in  CoUan  v 
Wood  (c),  that,  where  the  evidence  is  equally  consisten 
with  the  existence  or  non-existence  of  negligence,  it  is  oo: 
competent  to  the  Judge  to  leave  the  question  to  the  jaiy. 
But,  inasmuch  as  packing  cases  do  not  usually  fall  of  them- 

(ci)  2  H.  &  C.  722.  (h)  3  H.  k  C.  596.  601. 

(c)  S  C.  B.  N.  S.  568. 
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selves^  anless  there  has  been  some  negligence  in  setting 
tbem  op,  the  facts  of  this  case  appear  to  me  to  be  consistent 
onlj  with  the  existence  of  negligence  either  in  the  defend- 
ant or  in  some  person  for  whose  act  he  is  responsible.  More- 
over, I  think  we  could  not  decide  this  case  in  the  defendant's 
fiavour  without  overruling  Byrne  ▼.  Boodle  (a)  and  Scott 
^-  The  London  Dock  Company  (J). 

Bramwbll^  B.— I  am  of  the  same  opinion  ;  and  I  agree 
^Ith  my  brother  Pigott  that  we  should  be  overruling  Byrne 
▼.  Boadk  {a)  and  Scott  v.  The  London  Dock  Company  (J) 
^7  holding  that  in  this  case  there  was  no  evidence  of  negli- 
S^Dce.  There  is  abundant  evidence  that  the  plaintiff  was 
'^sponsible  for  this  packing  case.  It  was  his^  it  was  close 
^  his  premises,  and  there  was  evidence  that  his  servant 
^^  Watching  it.  If,  therefore,  it  was  in  an  unsafe  position, 
*^  did  damage,  he  is  responsible.  Was  there  then  evidence 

^^18?  I  think  there  was,  and  that  this  is  one  of  those  cases 

• 

^  which,  as  has  been  said,  **  res  ipsa  loquitur.'^     Packing 

^^"^  carefully  placed  in  a  proper  position  do  not  naturally 

^^ble  down  of  their  own  accord ;  and  we  have  no  right 

^  ^SBume  that  the  fell  of  this  packing  case  was  caused  by 

^^  act  of  some  one  who  was  not  the  defendant's  servant. 

^^t   as,  in  Byrne  v.  Boadk  {a)/\i  was  said  that  casks  of 

^Ur  do  not  roll  out  of  window  naturally,  and  that  if  one 

^  them  falls  in  the  course  of  being  handed  out  that  is 

^^>^&  fade  negligence  in  those  who  are  handing  it  out ; 

^^d  as,  in  Scott  v.  Tlie  London  Dock  Company  {b\  it  was  said 

*^M  if  a  bag  of  sugar,  on  being  let  down  in  a  sling,  falls, 

^^at  is  prim&  facie  evidence  of  its  having  been  improperly 

Placed  in  the  sling ;  so  here  the  facts  shew  a  prirofi  facie 

^^^^e.    The  substance  of  the  matter  is  that  a  packing  case, 

^^  which  the  plaintiff  was  responsible,  fell  on  the  defend- 

(a)  2  H.  &  C.  722.  (J)  8  H.  &  C.  596. 

E  E  2 


Brioos 
Olitxb. 
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1866. 

SiiigCHARLEs  Taylor,  Bart.,  v.  The  Chichester  and      April  2S, 

MiDHURST  Railway  Company. 

XJECL  A  RATION. — For    that,   by   certain   articles   of  By  articles  of 

agreement 

i^eement  made  and  entered  into  the  1 7th  day  of  February,  between  a 

A*D.  1865,  between  the  defendants  of  the  one  part,  and  panyandthe 

the  plaintiff  of  the  other  part,  after  reciting  that  the  plain-  reciting'thar' 

tiff  was  the  owner  of  or  otherwise  entitled  to  an  estate  J^^n^^^^"^ 

situate  in  the  county  of  Sussex,  and  that  the  defendants  ^PPj/  *^  , 

•^  parliament 

had  given  notice  of  their  intention  to  apply  in  the  then  ^^^  ^  -^^t  to 

*■  "^  "^  make  a  rail- 

present  session  of  parliament  for  an  Act  to  enable  them  to  way  which 

would  pass 

make  a  railway  in  the  said  articles  of  agreement  described  through  the 

and  mentioned,  and  had  deposited  a  bill  in  parliament  for  estate,  and 

that  purpose :  and  reciting  that,  inasmuch  as  the  line  of  the  iJ^edto^ 

said  proposed  railway  would  pass  through  the  said  estate  of  ^p™°^on  " 

the  plaintiff  in  such  a  manner  as  to  intersect  and  seriously  ^P*''^  ^^® 

*  •'    terms  and 

cfamage  the  same,  the  plaintiff  had  intimated  to  the  defend-  conditions 

thereinafter 

az^ts  his  intention  to  oppose  the  passing  of  the  said  bill  into  contained,  it 
Act :  and  reciting  that  the  plaintiff  had  agreed  to  with-  __ i.  That  if 


^^^Id  his  said  intended  opposition  upon  the  terms  and  con-  t^e  Company 
^^ a  ^ons  thereinafter  contained,  it  was,  among  other  things,  ^^ct^e' 

railway  so 

t  it  should  pass  through  the  pkintiiT's  estate  at  certain  defined  points.    2.  That  the 

ny  would  purchase  from  the  plaintiff,  and  he  would  sell  to  them,  at  the  price  of 

certain  portions  of   his  estate  required  for  the  railway.     3.  That  the  Company 

"^old,  in  addition  to  the  said  sum  of  2000/.,  and  within  three  calendar  months  after  the 

of  the  bill,  pay  the  plaintiff  the  further  sum  of  2000/.  as  and  for  a  personal  com- 

tion  for  the  annoyance,  inconTenience  and  disturbance,  damage,  loss  and  iiyury  which 

^lad  sustained,  and  might  or  would  sustain,  in  respect  of  the  sporting  and  preservation  of 


le  upon  his  estate,  by  or  in  consooueuce  of  the  construction  of  the  railway,  and  of  the 
-.  —  Jiamentary  and  other  surveys  and  other  works  connected  therewith  and  incidental 
^^^^^«to.     The  bill  having  passed,  to  an  action  by  the  plaintiff  for  not  paying  the  compenta- 

,  the  defendants  pleaded  :  first,  that  the  railway  was  never  constructed,  and  that  they 


"^■^^  not  required  or  taken  the  plaintiff's  land.     Secondly  :  that  the  plaintiff  did  not  sustain 
*^  ^•^oyance,  inconvenience,  disturbance,  damage,  &c.,  in  respect  of  the  sporting  and  preser- 


**-^^on  of  game  upon  his  estate  in  consequence  of  the  construction  of  the  railway  or  of  the 
*^^*^^^liamentary  or  other  surveys,  &c.    On  demurrer  to  the  pleas  : 

^■^fe/rf. — First :  that  the  pleas  were  bad,  inasmuch  as  the  defendants  had  absolutely  con- 


^^_. ,  upon  a  ^ven  event,  to  pay  the  2000/. 

^^«condJy,  that  it  did  not  appear  upon  the  face  of  the  pleadings  that  the  contract  was  ultra 


,r^^hirdlv,  that  if  no  damage  had  been  in  fact  sustained  and  the  agreement  was  merely 
^  *''^;>urabfe,  that  fact  should  have  been  alleged,  and  would  have  afforded  a  good  defence  :  Per 
^^^MmweUt  B.,  and  Pigott^  B. 
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186G. 


Briggs 

v. 
Oliveb. 


ant  and  injured  him,  and  that  raises  a  question  for  the 
jury  as  to  the  defendant's  negligence. 

Martin,  B. — I  am  of  opinion  that  the  Recorder  was 
right,  and  that  there  was  no  evidence  for  the  jury  of  the 
defendant's  negligence.  No  proof  is  adduced  as  to  how 
the  packing  case  came  to  be  where  it  was,  or  how  it  came 
to  be  knocked  down.  Cases  like  the  present  especially 
depend  on  their  own  facts,  and  though  I  have  no  wish  to 
overrule  any  previous  decision  I  cannot  think  that  a  case 
where  a  barrel  of  flour  fell  from  a  doorway  at  the  top  of  a 
building  can  govern  the  present.  The  declaration  allies 
negligence,  but  instead  of  evidence  to  support  it  there  is 
nothing  but  surmise  and  imagination.  The  fallacy  which 
appears  to  me  to  underlie  these  cases  is  that  the  plaintiff  is 
to  be  excused  from  proving  negligence  because  the  person 
who  really  knows  whether  there  is  negligence  or  not  is  the 
defendant's  servant  Here  the  plaintiff  might  have  called 
him  ;  it  is  not  to  be  assumed  that  he  would  have  committed 
perjury,  nor  is  it  for  the  defendant  to  disprove  negligence. 

As  to  the  law,  my  view  accords  with  that  stated  by  fFil- 
Hams,  J.,  in  Cotton  v.  H^ood  (a),  viz.,  that  it  is  a  rule  of  the 
law  of  evidence  of  the  first  importance  that,  where  the 
evidence  is  equally  consistent  with  either  the  existence  or 
the  non-existence  of  negligence,  it  is  not  competent  to  the 
Judge  to  leave  the  matter  to  the  jury.  And  in  the  same 
case  Erie,  C.  J.,  said  that  a  plaintiff  is  not  entitled 
succeed  unless  there  be  affirmative  proof  of  negligence.  V 
that  view  I  entirely  concur,  and  therefore,  inasmuch 
although  there  may  have  been  negligence  in  this  case,  it 
consistent  with  the  evidence  that  there  was  none,  I  thi 
the  plaintiff  was  rightly  nonsuited. 

Rule  absolute. 

(a)  8  C.  B  N.  S.  568. 
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1866. 

Su^Charles  Taylor,  Bart.,  v.  The  Chichester  and      ^pni  23. 

MiBHURST  Railway  Company. 

JLIECLA RATION.— For    that,   by   certain   articles  of  By  articles  of 

agreement 

^reenient  made  and  entered  into  the  1 7th  day  of  February,  between  a 

A.D.  1865,  between  the  defendants  of  the  one  part,  and  panyandthe 

the  plaintiff  of  the  other  part,  after  reciting  that  the  plain-  ^uing'that^'^ 

tiff  was  the  owner  of  or  otherwise  entitled  to  an  estate  in^n^ed^^"^ 

situate  in  the  county  of  Sussex,  and  that  the  defendants  ^PPjj  *^ 

*'  parliament 

had  given  notice  of  their  intention  to  apply  in  the  then  *or  ^  -A.ct  to 

•^  make  a  rail- 

present  session  of  parliament  for  an  Act  to  enable  them  to  way  which 

would  puss 

make  a  railway  in  the  said  articles  of  agreement  described  through  the 
and  mentioned,  and  bad  deposited  a  bill  in  parliament  for  estate,  and 
that  purpose :  and  reciting  that,  inasmuch  as  the  line  of  the  agreed^o* 
said  proposed  railway  would  pass  through  the  said  estate  of  ^pl^-Jio^" 
the  plaintiff  in  such  a  manner  as  to  intersect  and  seriously  ^^^  ^®, 

*  •'    terms  and 

damage  the  same,  the  plaintiff  had  intimated  to  the  defend-  conditions 

thereinafter 

ts  his  intention  to  oppose  the  passing  of  the  said  bill  into  contained,  it 

was  afirrced  i 

Act:  and  reciting  that  the  plaintiff  had  agreed  to  with-  _i.  That  if 


fcold  his  said  intended  opposition  upon  the  terms  and  con-  the  Company 
^R^ons  thereinafter  contained,  it  was,  among  other  things,  ^^JltJ^e 

railway  so 
™^"t  it  should  pass  through  the  plaintiff's  estate  at  certain  defined  points.  2.  That  the 
^^upwiy  would  purchase  from  the  plaintiff,  and  he  would  sell  to  thorn,  at  the  price  of 
"^^^^  certain  portions  of  his  estate  required  for  the  railway.  i3.  That  the  Comi)any 
**4Jd,  in  addition  to  the  said  sum  of  20(X)/.,  and  within  three  calendar  months  after  the 
"^"^in^  of  the  bill,  pay  the  plaintiff  the  further  sura  of  iitKX)/.  as  and  for  a  personal  com- 
P^^^sation  for  the  annoyance,  inconvenience  and  dii^turbance,  damage,  loss  and  iiyury  which 
^^  liad  sustained,  and  might  or  would  sustain,  in  respect  of  the  sporting  and  preservation  of 


^^*^e  upon  his  estate,  by  or  in  consMuence  of  the  construction  of  the  railway,  and  of  the 
Sj^liainentaiy  and  other  surveys  and  other  works  connected  therewith  and  incidental 
^^^refo.  The  bill  having  passed,  to  an  action  by  the  plaintiff  for  not  paying  the  compenfia- 
?^*»,  the  defendants  pleaded  :  first,  that  the  railway  was  never  constructed,  and  that  thoy 
*^  not  required  or  taken  the  plaintiff's  land.  Secondly  :  that  the  plaintiff  did  not  sustain 
^oyaoce,  inconvenience,  disturbance,  damage.  &c.,  in  respect  of  the  sporting  and  preser- 


.^^t^fjn  of  game  upon  his  estate  in  consequence  of  the  construction  of  the  railway  or  of  the 
*^^^liamentary  or  other  surveys,  &c.    On  demurrer  to  the  pleas  : 

-field, — First :  that  the  pleas  were  bad,  inasmuch  as  tlie  defendants  had  absolutely  con- 


,  upon  a  ^ven  event,  to  pay  the  2(XK)/. 
^^CKondly,  that  it  did  not  appear  upon  the  face  of  the  pleadings  that  the  contract  was  ultra 


^^^^^liiidlv,  that  if  no  damage  had  been  in  fact  sustained  and  the  agreement  was  merely 
j^*0"upabfe,  that  fact  should  have  been  alleged,  and  would  have  afforded  a  good  defence  :  Per 


**•<»»»««»,  B.,  and  Pigoit,  B. 
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1866.       agreed  between  the  plaintiff  and  the  defendants,  th 
)^"  "^      the  event  of  the  said  bill,  in  its  then  or  any  amei 
V.  modified  or  altered  form,  with  the  like  objects,  being  p 

AND  into  an  Act  dunng  the  then  present  session  of  parliai 
Railway  Co.  the  defendants  would,  within  the  space  of  three  calc 
months  next  after  the  passing  of  the  said  bill,  pay  t 
plaintiff  the  sum  of  2000/.  as  and  for  a  personal  comp 
tion  to  the  plaintiff  for  the  annoyance,  inconvenience 
disturbance,  damage,  loss  and  injury  which  the  plaintif 
sustained^  and  might  or  would  sustain,  in  respect  o 
sporting  and  preservation  of  game  upon  his  said  esta 
or  in  consequence  of  the  construction  of  the  saic 
tended  railway,  and  of  the  parliamentary  and  other  su 
and  other  works  connected  therewith  and  incid 
thereto.— Averments :  that  the  said  bill  was  passed 
an  Act  in  the  then  session  of  parliament,  and  that 
than  three  months  elapsed  between  the  passing  of  the 
bill  into  an  Act  and  the  commencement  of  this  suit 
all  conditions  were  performed,  &c.,  necessary  to  entiti 
plaintiff  to  a  performance  of  the  said  agreement  bj 
defendants  and  to  maintain  this  action. — Breach : 
payment. 

Pleas. — First :  That  the  said  articles  of  agreement 
and  are  to  the  tenor  following,  that  is  to  say : — The 
then  set  out  the  articles  of  agreement  in  haec  verba,  w 
after  recitals  to  the  effect  stated  in  the  declaration,  conti 
the  following  clauses : — 

1.  In  the  event  of  the  said  bill,  in  its  present  oi 
amended,  modified  or  altered  form,  with  the  like  ob 
being  passed  into  an  Act  during  the  present  session  of  p 
ment,  the  Company  will  make  and  construct  the  said 
posed  railway  so  that  the  same  shall  enter  and  pass  thi 
the  said  estate  of  the  said  Sir  Charles  Taylor  at  the  ] 
and  in  the  line  or  within  the  limits  of  deviation,  marked 


Taylok 

r. 

C01COE8TBK 


BASTER  TERM,    29    VICT.  41  ^ 

shewn  on  the  plan  berennto  annexed,  or  in  some  modified       1866. 

line  to  be  mutually  agreed  upon  between  tbe  parties  hereto; 

•nd  will  not,  without  the  express  consent  in  writing  of  the   ^      *•• 
. ,  "^  °  CoicoL. 

Micl  Sir  Charles  Taylor,  make   that  portion  of  the  said         and 
Pi^posed  railway  for  which  the  said  deviation  line  is  intended    Railway  Co, 
M  a  substitute,  in  the  line  shewn  upon  the  plans  deposited 
wth  the  clerk  of  the  peace  of  the  said  county  of  Sussex  for 
^  purposes  of  the  said  bill. 

2.  In  the  like  event  the  Company  will  purchase  from 
toe  said  Sir  Charles  Taylor,  his  heirs  or  assigns,  and  the 
Sttd  Sir  Charles  Taylor  will  sell  to  the  Company  and  their 
soccressors,  at  the  price  of  2000/.,  the  several  pieces  or 
parcels  of  land,  being  portions  of  the  said  estate  which 
^11  be  required  for  the  construction  of  the  railway  and 
station,  containing  in  the  whole  twenty  acres  or  there- 
abouts, 

3.  In  the  like  event  the  Company  will,  in  addition  to 

die    said  sum  of  2000/.,  and  within   the  space  of  three 

calendar  months  next  after  the  passing  of  the  said  bill, 

P*^y  to  the  said  Sir  Charles  Taylor  the    further  sum  of 

20O0/.  as  and  for  a  personal  compensation  to  him,  the  said 

Sir  Charles  Taylor,  for  the  annoyance,  inconvenience  and 

W3turbance,  damage,  loss  and  injury  which  the  said  Sir 

Cluurles  Taylor  has  sustained,  and  may  or  will  sustain,  in 

'^^tpect  of  the  sporting  and  preservation  of  game  upon  his 

■*>cl  estate,  by  or  in  consequence  of  the  construction  of  the 

*^id  intended  railway,  and  of  the  parliamentary  and  other 

•'^^cys,  and  other  works  connected  therewith  and  incidental 

^reto, 

•Avermenta. — That  the  said  railway  in  the  said  articles 
^  tgreement  mentioned  hath  not,  nor  hath  any  part 
^^^^'eof,  nor  bath  any  works  been  made  or  constructed ; 
^^  that  the  defendants  have  not  required  or  taken  for  the 
P**nH)se8  of  the  said  railway,  or  otherwise,  any  part  of  the 
pi^atiff's  said  land  or  estate  in  the  said  articles  of  agree- 
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1866.        ment  mentionedy  or  any  lands,  tenements  or  estate  of  ^1^^ 


plaintiff  whatever ;  nor  have  they  ever  given  any  notice    c^f 

V.  requiring  or  taking  the  said  land  or  estate  in  the  sitld 

Chioh  ester 

AND         articles  of  agreement  mentioned^  or  any  part  thereof^    ^yr 

BailwatCo.   a"7  lands^  or  tenements,  or  estate  of  the  plaintiff;  n^^r 


0 

ff 


have  they  ever  agreed  with  the  plaintiff,  or  any  person  c:>r 
persons,  for  the  purchase  or  taking  of  any  such  land 
tenements,  or  estate,  otherwise  than  by  the  said  articles 
agreement. 

Second  plea. — The  defendants  repeat  the  allegations  S 
the  said  first  plea  made,  and  further  say  that  the  plaintS- 
did  not  sustain   annoyance,    inconvenience,   disturban 
damage,  loss  or  injury  in  respect  of  the  sporting  and  pi 
servation  of  game  upon  his  said  estate  in  consequence 
the  construction  of  the  said  railway,  or  of  the  parliamenta 
or  other  surveys,  or  other  works  connected  therewith 
incidental  thereto ;  and  that  the  said  land  or  estate,  or  tl 
plaintiff's  interest  in  the  same,  never  was  injuriously  affect 
by  the  execution  of  any  works  of  the  said   railway 
Company. 

Demurrer  to  each  plea,  and  joinder  therein. 


Manisty  {Gadesden  with   him),  in  support  of  the  d 
murrer. — Two  questions  are   raised  by  these  demurre 
first,  whether  the  liability  on  the  part  of  the  defendants 
pay  the  2000/.  is  conditional  on  their  requiring  or  takin. 
the  plaintiff's  land   for  the   purposes  of   their  railway 
secondly,  whether  the  agreement  is  ultra  vires.     The  fi 
question  depends  on  the  construction  of  the  agreemen 
[Bramwellf  B. — Should  not  the  breach  have  been  that  tb 
defendants  would  not  purchase  the  plaintiff's  land : 
v.  Pirn  (a)  ?     Martin,  B. — The  defendants  have  contract 
to  pay  the  further  sum  of  2000i!.  upon  an  event  which 

(a)  7  M.  &  W.  474. 
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happened,  and  whether  or  not  they  have  taken  the  plain-       is$6. 
tiff's  land  is  immaterial.]    There  is  nothing  illegal  in  such      ^^^ 
an  aiEreement :  Sir  John  Simpson  v.  Lord  Howden  (a\  ^      t*. 

*^  '  Chichesteb 

l^he  Court  then  called  on  and 

M1DHUR8T 

Railway  Co. 
^twilUXo  support  the  pleas. — First,  the  defendants  are 
not  liable  to  pay  the  plaintiff  this  2000/.     The  agreement 
viras    made   upon   the  assumption   that  if  the   bill  passed 
tlie     defendants    would   take    the    plaintiff's    land;    and 
by  the  third  clause  they  contracted  to   pay  the  plaintiff, 
in    addition  to  2000i!.,   the  price  of  the   land,  a   further 
sum    of    2000/.    as    a    personal    compensation    for    the 
damage  he  might    sustain    in  respect    of   the    sporting 
aod  preservation  of  game  upon  his  estate  in  consequence 
of  the  construction  of  the  railway.     But  the  pleas  clearly 
that  the  plaintiff  has  sustained  no  damage  whatever, 
lose  the  railway  has  never  been  constructed,  and  the 
defendants  have  never  required  or  taken  the  plaintiff's  land. 
Secondly,  the  agreement  is  ultra  vires.     The  defend- 
not  having   taken   the   plaintiff's  land,  there  is  no 
tion  for  the  payment  of  this  2000/.,  except  the 
"vvithdrawal  by  the  plaintiff  of  his  opposition  to  the  bill, 
<ted  the  case  is  within    the    principle   of   the    decision 
itt    Lord  Shrewsbury  v.  The  North   Staffordshire  Railway 
Contpany  (i).     There  Kindersky^  V.  C,  after  reviewing 
^  the  authorities,  held  that  a  contract  by  the  promoters 
^  a  railway  Company  to  pay  an  influential   landowner 
^0,000/i  in  consideration  of  obtaining  his  countenance  and 
wpport,  was  ultra  vires  and  void.     {jM^artin,  B. — Ought 
iM>t  the  defence  to  have  been  specially  pleaded  by  way  of 
confession  and  avoidance  ?]   As  the  objection  appears  upon 
Ale  record,  the  defendants  may  avail  themselves  of  it  with- 
^  pka.    The  money  of  the  Company  ought  not  to  be 
(a)  9  CI.  &  F.  61.  (6)  35  L.  J.  Chan.  156. 
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186C.       applied  in  payment  of  a  claim  which  has  do  foundalion,  or 

^i^"^      in  an  alleged  compensation  for  damage  when  none  has 

^'-  been  sustained     In  the  case  of  Sir  T.  Gage  v.  The  New* 

Chichester  *^ 

A>i>         market  Railway  Company  (a)  the  defendants  agreed  to  pay 

MiDHURtT  11..  1  L    r  l_ 

Railway  Co.  the  plaintiff  a  certain  sum,  as  purchase  money,  before  they 
entered  upon  any  part  of  his  lands,  and  it  was  held  that 
they  were  not  bound  to  pay  the  money  unless  they  entered 
upon  some  part  of  his  lands.  There  the  Court  intimated 
an  opinion  that  if  the  Company  could  be  considered  as 
having  absolutely  covenanted  to  pay  the  money  to  the 
plaintiff  in  a  reasonable  time  after  the  passing  of  the  Act, 
they  should  have  thought  the  contract  ultra  vires  and  void. 
If  a  covenant  to  pay  a  landawner,  within  a  reasonable  time 
after  the  passing  of  the  Act^  a  sum  of  money,  independently 
of  any  entry  upon  his  land,  is  ultra  vires,  a  covenant  to 
pay  the  money  within  a  fixed  period  is  equally  so. — He 
also  referred  to  Macgregor  v.  The  Deal  and  Dover  Railway 
Company  (6). 

Martin,  B. — I  am  of  opinion  that  both  pleas  are  bad ; 
and  in  my  judgment  suiBcient  does  not  appear  upon  the 
face  of  the  declaration  to  shew  that  the  contract  is  ultra 
vires.  Moreover,  I  am  disposed  to  think  that,  according 
to  the  8th  Pleading  Rule  of  Trinity  Term,  1853,  the 
defence  of  ultra  vires  ought  to  be  specially  pleaded. 

Now  what  are  the  facts  ?  An  incorporated  railway 
Company,  called  the  Chichester  and  Midhurst  Railway 
Company,  were  about  to  apply  to  parliament  for  an  Act 
to  enable  them  to  make  a  new  Hue  of  railway  which  would 
pass  through  the  estate  of  the  plaintiff,  whereupon  this 
agreement  was  entered  into.  It  is  very  common  for  rail- 
way Companies  to  apply  to  parliament  and  obtain  autho- 
rity to  construct  new  lines,  and  it  must  be  assumed  from 
(a)  18  Q.  B.  457.  (h)  18  Q.  B.  61b. 


Tatlob 
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ue  fact  of  parliament  so  continually  sanctioning  contracts  of        1866. 
uU8  kind,  that  they  are  lawful     I  am  by  no  means  satisfied 
^  they  are  unlawful,  and  it  seems  to  me  rather  fraudulent 

/.  .       .  J     Chichester 

'or  a  Com{>any  to  enter  into  a  contract  of  this  kind,  and  and 

uieu  say  that  it  is  not  bmdmg  because  it  is  ultra  yires.  Railway  Co. 

Roweyer,  I  am  of  opinion  that  upon  the  face  of  this 

deed  there  is  no  ground  for  holding  that  the  contract  is 

''^^gaL    It  must  be  construed  in  the  same  way  as  other 

documents,  with  a  view  to  ascertain  what  is  the  contract 

^^^ording  to  the  natural  and  ordinary  signification  of  the 

'^^ordsi    First,  the  defendants  contract  that  in  the  event  of 

bill  becoming  an  act  of  parliament  they  will  construct 

proposed  railway  so  that  it  shall  pass  through   the 

plAintifi^s  estate  at  certain  defined  points.     Secondly,  the 

defendants  contract,  in  the  like  event,  to  purchase  from  the 

plttintifi^,  and  the  plaintifi^  contracts  to  sell  to  them,  for  the 

price  of  2000il,  certain  portions  of  his  estate  required  for 

^bo  construction  of  the  railway.     Thirdly,  in  the  like  event 

defendants  contract  to  pay  the  plaintifi^,  in  addition  to 

sum  of  2000/.,  and  within  the  space  of  three  calendar 

Uionths  after  the  passing  of  the  bill,  a  further  sum  of  2000^1 

^s      a  personal  compensation   to  him  for  the   annoyance, 

^xic^onvenience  and  disturbance,  damage,  loss  and  injury 

Ixich  he  has  sustained,  and  may  or  will  sustain,  in  respect 

the  shooting  and  preservation  of  game  upon  his  estate 

consequence  of  the  construction  of  the  railway  and  of 

parliamentary  surveys  and  other  works  connected  there- 

'^^ith  and  incidental  thereto. 

^ow  unless  that  contract  is  unlawful  and  void  on  the 
S^^nnd  that  it  is  ultra  vires,  the  defendants  have  absolutely 
^Qnd  themselves  to  pay  the  plaintiff  this  2000/.  Then 
"^hat  is  their  answer  ?  They  say,  first,  that  the  railway 
^^^  Dot,  nor  has  any  part  thereof,  nor  have  any  works  been 
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1866.        made  or  constructed,  and  that  the  defendants  have  not 
Taylor       required  or  taken  for  the  purposes  of  the  railway,  or  other- 


V, 
CUICHSSTES 


wise,  any  part  of  the  plaintiff's  land,  &c.     That  is  clearly 

AMD         a  bad  plea,  because  the  defendants  have  absolutely  con- 
M1DUU&8T 

BailwayCo.  tracted  to  pay  the  money  within  a  certain  specified  time- 
and  it  is  perfectly  immaterial  that  they  have  not  constructec 
the  railway  or  taken  the  plain  tiflp's  land. 

Then,  for  a  further  plea  (repeating  the  allegations  in  tb« 
first  plea),  they  say  that  the  plaintiff  did  not  sustain  annoy 
ance,  inconvenience,  disturbance,  damage,  loss  or  injury  \m 
respect  of  the  sporting  and  preservation  pf  game  upon  hij 
estate,  in  consequence  of  the  construction  of  the  railway^ 
and  that  the  land  or  estate,  or  plaintiff's  interest  in  th*^ 
same,  was  never  injuriously  affected  by  the  execution  c 
any  works  of  the  railway.  That  also  may  be  quite  true 
but  the  defendants  have  contracted  to  pay  the  2000^1  na 
only  on  account  of  damage  already  sustained,  but  in  con 
templation  of  anticipated  damage  arising  from  the  construe 
tion  of  the  railway. 

For  these  reasons,  I  think  that  neither  plea  affords  an^ 
answer  to  the  plaintiff's  claim,  and  consequently  he  i 
entitled  to  judgment. 

Bramwell,  B. — I  am  also  of  opinion  that  the  plaintiC 
is  entitled  to  judgment.  Whether  the  doctrine  of  ultr- 
vires  was  originally  right,  or  not  well  founded,  wc  cannca 
inquire  here.  It  is  established,  and  we  must  act  upon  itM 
Therefore,  if  it  appears  that  this  contract  is  ultra  vires,  wp 
ought  to  decide  against  the  plaintiff. 

I  agree  with  Mr.  Bovill  that  a  defendant  is  not  bound  t^ 
plead  that  a  contract  is  ultra  vires,  if  that  appears  upom 
the  face  of  the  declaration.  Whenever  illegality  appears 
cither  by  a  declaration  or  any  other  pleading,  a  defeudanff 
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may  avail  himself  of  it  although  he  has  not  pleaded  it.    But 

that  rule  is  subject  to  this  qualification^  which  is  in  truth 

part  of  the  rule,  that  when  it  is  intended  to  say  that  the  v. 

facts  are  not  true,  but  colourable,  it  should  be  so  alleged.  and 

1  herefore,  if  in  this  case  the  defendants  meant  to  say  that   iuiiiwat  Co 

the  agreement  was  colourable,  and  that,  while  they  were 

merely  buying  off  the  plaintiff,  they  were  pretending  to 

pay  him  a  compensation  for  injury  to  his  land,  when  in 

point  of  fact  he  had  sustained  no  damage  but  set  up  a 

fictitious  claim  for  damage  in  order  to  obtain  money,  the 

defendants  ought  to  have  pleaded  those  facts,  and  they 

would  have  afforded  a  good  defence  to  the  action.     As 

that  has  not  been  done  we  must  assume  that  this  is  a  real 

transaction. 

Then   is   it  ultra  vires?     I  cannot  think   it   is.     The 

defendants  covenant  that  they  will,  within  three  months 

after  the  passing  of  the  bill,  pay  the  plaintiff  the  sum  of 

2000/.  as  and  for  a  personal  compensation  to  him  for  the 

Jinnoyance,  inconvenience  and  disturbance,  damage,   loss 

«nd  injury  which  he  has  sustained,  and  may  or  will  sustain, 

in  respect  of  the  sporting  and  preservation  of  game  upon 

3iis  estate  "  by  or  in  consequence  of  the  construction  of  the 

intended  railway,  and  of  the  parliamentary  and  other  surveys^ 

^xnd  other  works  connected  therewith  and  incidental  thereto^* 

ZtloWf  the  defendants  arc  the  promoters  of  a  new  railway 

'^¥hicb  would  pass  through  the  plaintiff's  estate ;  and  they 

%ad  the  parliamentary  and  other  surveys  made  of  his  land. 

TThey  had  no  right  to  enter  upon  it  without  the  plaintiff's 

Troission.  Jt  is  true  the  second  plea  says  that  the  plaintiff 

not  sustain  any  damage,  but  it  does  not  state  that  the 

^aim  for  damage  was  a  mere  pretence.    It  must  therefore 

t)e  assamed  that  the  defendants  covenanted  to  pay  a  sum  of 

Tnoney  as  compensation  for  some  damage.     It  seems  to  me, 

therefore,  that  the  question  of  ultra  vires  does  not  arise,  for 
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want  of  an  allegation  that  the  agreement  was  colourable, 
and  though  ostensibly  made  with  one  object  was  in  truth 
made  with  another. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  considera- 
tion is  truly  stated  in  the  third  clause,  and  I  cannot  see 
how  the  deed  can  be  ultra  vires.  I  agree  with  my  brother 
Bramwell  that  if  this  transaction  were  merely  colourable 
that  fact  ought  to  have  been  brought  before  us. 

PoLixxjK,  C.  B.— I  have  not  heard  the  whole  of  the 
argument,  but  so  far  as  I  have  heard  it  I  entirely  concur 
in  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


Hubbard  v.  Leeb. 

JljJECTMENT  to  recover  possession  of  one  undivided 
fourth  part  of  a  messuage,  farm,  &c.,  called  ''  Shelmore 
Farm,**  in  the  parish  of  Norbury,  in  the  county  of  Stafford. 
At  the  trial,  before  Mtmtagtte  Smithy  J.,  at  the  last 
Staffordshire  Spring  Assizes,  the  following  facts  appeared: 
— In  the  year  1818,  one  Thomas  Johnson,  being  seised  in 
previously        fee  of  "  Shelmore  Farm,"  died  intestate,  leaving  two  daugh- 

created. 

Therefore  a   ters,  Elizabeth  and  Mary,  his  co-heiresses  at  law.     In  the 

power,  created 

after  that  Act, 

to  appoint  by  will  att^ested  by  thru  witnesses,  is  well  executed  by  a  will  attested  by  two 

witnesses  in  conformity  with  the  9th  section  of  that  Act. 

In  questions  of  pedigree,  entries  of  births,  deaths  and  marria^  of  members  of  the  fiunily 
in  a  New  Testament,  produced  from  the  proper  custody,  are  eyidence  without  proof  of  the 
handwriting. 

So,  also,  correspondence  between  members  of  the  same  family,  in  which  tfcry  rcspcctirply 
address  one  anotner  as  relatiyes. 


May  1,  3. 

The  lOih  sec- 
tion of  the 
7Wm.4 
&  1  Vict, 
c.  26,  applies 
as  well  to 
powers  of . 
appointment 
created  after 
that  Act  as 
to  those 
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jear   1838   Elizabeth    married   George    Hewitt    Lander.        1866. 

Prenous  to  her  marriage  she  executed  a  settlement  by 

vbicb  she  conveyed  (with  other  real  estate)  her  undivided 

moietj  of  Shelroore  Farm   to  a   trustee    for    such   uses 

(amongst  others)  as  she  **  should,  by  any  deed  or  deeds, 

iDstrament  or  instruments  in   writing,  with    or  without 

power  of  revocation,  to  be  by  her  legally  executed,  or  by 

her  last  will  and  testament  in  writing,  or  any  codicil  thereto, 

to  be  by  her  signed  and  published  in  the  presence  of  and 

attested  by  three  or  more  credible  witnesses,  shall,  from 

time  to  time  direct,  limit  or  appoint,  give  or  devise  the 

nme ;  and   in   default  of   such    direction,    limitation   or 

appointment,  gift  or  devise,  and  so  far  as  no  such  direction, 

limitation  or  appointment,  gift  or  devise  shall  extend,  to 

the  use  of  the  said  Elizabeth  Johnson,  her  heirs  and  assigns, 

for  ever."    On  the  20ih  March,  1852,  Elizabeth  Lander, 

'^  pursuance  of  the  power,  made  her  will,  by  which  she 

K^^e  all  her  real  estate  to  her  husband,  George  Hewitt 

l^uider,  and  his  heirs  absolutely.    This  will  was  attested 

^  two  witnesses  only,  in  the  form  prescribed  by  the  Wills 

Act,  7  Wm.  4  &  1  Vict  c.  26,  s,  9.     The  defendant's 

^UQsel  objected  that  this  was  not  a  valid  execution  of  the 

power,  and  the  learned  Judge  reserved  the  point 

Elizabeth  Lander  died  on  the  1st  April,  1852,  and  on 
^  11th  July,  1856,  her  husband,  George  Hewitt  Lander, 

died  intestate  as  to  the  estate  in  question.     There  was  no 

• 

*^e  of  the  marriage. 

The  plaintiff  claimed  as  heir  at  law  of  George  Hewitt 
^der,  and  traced  his  descent  from  Charles  Lander,  the 
common  ancestor  of  the  plaintiff  and  George  Hewitt  Lan- 
der. Charles  Lander  had  (besides  other  children)  a  son, 
John  liander,  and  a  daughter^  Elizabeth  Lander.  John 
^der  had  an  only  son,  George  Lander,  who  was  the 
father  of  George  Hewitt  Lander.     Elizabeth  Lander  mar- 
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1866.  ricd  James  Moore,  and  they  had  (besides  other  children)  a 
son,  John  Moore,  and  a  daughter,  Fanny,  who  married 
one  Wells.  John  Moore  had  a  daughter,  Elizabeth  Moore, 
who  married  John  Hubbard,  and  the  plaintiff  was  their 
eldest  son. 

The  defendant  was  the  tenant  of  one  Thomas  Purden, 
who,  upon  the  death  of  George  Hewitt  Lander,  obtained 
possession  of  the  estate  in  question  under  a  claim  as  heir  at 
law  of  George  Hewitt  Lander.  Thomas  Purden,  who  was 
-  allowed  by  a  Judge  to  defend  the  action,  traced  his  descent 
from  a  sister  of  Charles  Lander. 

In  order  to  prove  the  births  and  deaths  of  the  other 
children  of  (Charles  Lander,  the  plaintiff  gave  in  evidence 
various  certificates  of  births,  baptisms,  marriages  and  deaths, 
and  also  adduced  some  parol  evidence  (a). 

The  plaintiff  also  tendered  in  evidence  a  copy  of  the 
New  Testament,  containing  entries  of  the  births  and  deaths 
of  the  children  of  Elizabeth  Moore,  the  mother  of  John 
Moore,  the  plaintiff's  grandfather.  This  Testament  was 
produced  by  Maria  Moore,  a  daughter  of  James  Moore,  the 
son  of  Elizabeth  Moore's  husband  by  a  former  wife.  Maria 
Moore  stated  that  the  Testament  was  formerly  her  grand- 
father's ;  that  she  had  seen  it  in  the  custody  of  Fanny  Wells 
(the  daughter  of  Elizabeth  Moore),  who  had  kept  it  until  a  few 
years  before  her  death,  when  she  gave  it  to  James  Moore, 
the  father  of  Maria  Moore.  The  defendant's  counsel 
objected  to  the  reception  of  the  Testament  in  evidence,  on 
the  ground  that  there  was  no  proof  of  the  handwriting  of 
the  entries.  The  learned  Judge  admitted  the  Testament 
in  evidence,  and  reserved  the  point. 

The  plaintiff  also  tendered  in  evidence  certain  letters 
forming  part  of  a  correspondence  between  Fanny  Wells, 
the  daughter  of  Elizabeth  Moore,  and  Ann  Lander^  the 

(a)  Se%  post^p,  42} y  note. 
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wik  of  John  Lander,  the  grandfather  of  George  Hewitt 

LModer,  in  which  they  respectively  addressed  one  another 

9a  aant  and  niece,  and  in  which  Fanny  Wells  mentioned 

the  death  of  several  of  her  relations.     These  letters  were 

ibnnerly  in  the  custody  of  Fanny  Wells.     The  defendant's 

eoansel  objected  to  their  reception  in  evidence,  on  the 

groand  that  there  was  no  proof  of  the  handwriting.     The 

ioamed  Judge  reserved  the  point  and  admitted  the  letters. 

Hie  plaintiff  also  gave  in  evidence  a  letter  of  Thomas 

Pmden,  in  which  he  set  out  the  pedigree,  by  which  the 

plaintiff's  title  was  traced  to  John  Moore. 

No  question  was  left  to  the  jury,  but  the  learned  Judge, 
^th  the  consent  of  counsel,  directed  a  verdict  for  the 
plaintiff^  reserving  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  or  a  verdict  for  the  defendant  on  the  objections 
taken. 

-Poioell,  in  the  present  Term,  obtained  a  rule  nisi  accord- 
^''^(ly^  or  for  a  new  trial,  on  the  ground  of  the  improper 
'^^^^ption  in  evidence  of  the  New  Testament  and  the 
*^^ten,  and  also  that  there  was  no  valid  execution  of  the 
P^*Wer  of  appointment  (a) ;  against  which 

Oray  and  Dowdeswett  shewed  cause  (April  17). — First, 
^'^^  New  Testament  was  properly  admitted  in  evidence. 
^^Iries  in  a  family  Bible,  stating  the  fact  and  date  of  the 
'^^ith,  marriage  or  death  of  a  child  or  other  relation,  are 
^^Xkiissible  in  evidence  without  proof  that  they  have  been 
'^^'ade  by  a  relative ;  for  as  a  Bible  is  the  ordinary  register 

Ca)  PaweB  also  moved  on  the  and  deaths ;  but  the  Court  said 

K'^^Huid  that  there  was  no  suffi-  that  was  entirely  a  question  for 

^ent  evidence  of  the  identity  of  the  jurj,  and  refused  to  grant  a 

^'^  parties  named  in  some  of  the  rule  on  that  ground. 
^^*^ificates  of  births,   baptisms 

'^OL.  IV.— HL  AC.  F   F  EXCH. 
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of  the   pedigree  of  families^  and  usually  accessible  to 
its  members,  the  presumption  is  that  they  have  ackoo 
ledged  and  treated  the  entries  as  correct.     The  same  ru 
prevails  with  respect  to  entries  in  the  New  Testament 
is  only  necessary  to  prove  that  the  Bible  or  Testame 
has  come  from  the  proper  custody,  and  to  account  for  t 
possession  of  the  person  who  produces  it.     Here  it  w- 
proved  that  the  Testament  was  at  one  time  in  the 
sion  of  the  sister  of  the  plaintiflfs  grandfather.-^Secondl 
the  letters  were  also  admissible  in  evidence,  for  they  w^ 
part  of  a  correspondence  between   members  of  the  sai 
family,    addressing    each  other  as  relatives,   and  makiK^g 
statements  with  reference  to  the  death  of  other  mem 
of  the  family. — Thirdly,  there  was  a  valid  execution  of 
power  of  appointment.     The  10th  section  of  the  7  Wwxm^ 
4  &  1  Vict.  c.  26  enacts  **  that  no  appointment  made    bj 
will  in  exercise  of  any  power,  shall  be  valid  unless  the 
be  executed  in  manner  hereinbefore  required ;  and 
will  executed  in  manner  hereinbefore  required  shall,  so 
as  respects  the  execution  and  attestation  thereof,  be  a  val>^ 
execution  of  a  power  of  appointment  by  will,  notwitb* 
standing  it  shall  have  been  expressly  required  that  a  ^i^ 
made  in  exercise  of  such  a  power  should  be  executed  wi^^ 
some  additional  or  other  form  of  execution  or  solemnity* 
That  section  applies  as  well   to  powers  created  after    ^^ 
before  the  passing  of  the  Act     It  was  so  laid  down    ^J 
Lord  JVestbury^  C,  in  Taylor  v.  Meads  (a),  which  affimd^^ 
the  decision  in  West  v.  Ray  {b\  that  a  power  of  appoi0^* 
ment  to  be  exercised  by  a  writing  under  the  hand  e^t^^ 
seal  of  the  donee  cannot  be  exercised  by  a  will  execut^^ 
with  only  the  formalities  required*  by  the  7  Wm.  4  &     ^ 
Vict.  c.  26.     Here  there  is  an  express  power  to  appoint  t'T 
will. 

(a)  34  L.  J.  C.  203.  (h)  Kaj,  3S5. 
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I^owdl  and  H.  Matthews,  in  support  of  the  rule. — Firsts 
the  entries  in  the  New  Testament  were  not  evidence  with- 
out  proof  of  the  handwriting,  or  that  they  were  made  by 
some  member  of  the  family.     [Marft'iii  B. — Such  entries 
ttre    quasi  records.]    The  rule  that  entries  in  a  Bible  are 
Admissible  without  proof  that  they  were  made  by  a  relative, 
does  not  apply  to  any  other  book,  however  religious  its 
character  may  be ;  but  proof  must  be  given,  cither  that  the 
^ntry  was  made  by  some  member  of  the  family,  or  that  it 
has  been  acknowledged  or  treated  by  a  relative  as  a  correct 
&niily  memorial,  or,  at  least,  if  ancient,  that  it  was  made 
tt  the  time  when  it  purports  to  have  been  written :  Taylor 
<m  Evidence,  voL  1,  p.  565,  4th  ed.     \^Martiny  B.—What 
difierence  can  it  make  that  the  entries  are  in  the  New 
Testament,  not  in  the  Bible  ?] — Secondly,  the  letters  were 
Hot  admisttble  without  proof  of  the  handwriting.    It  should 
have  been  proved  aliunde,  not  by  the  letters  themselves,  that 
"^«y  were  written  by  a  relative,  and  then  they  would  be 
^Qaissible  as  the  written  declarations  of  a  deceased  mem- 
^i*  of  the  family.     [Martin^  B. — Are  they  not  authenti- 
cated by  the  conduct  of  a  member  of  the  family  in  pre- 
*^i^ing  them.    It  seems  to  me  the  same  as  if  Fanny  Wells 
'^^  said,  *'I  have  an  aunt  named  Ann  Lander.*']    A  per- 
*^^9  by  preserving  a  document,  cannot  be  taken  to  admit 
^©  truth  of  every  statement  contained   in  it. — Thirdly, 
^^^^re  has  been  no  valid  execution  of  the  power  of  appoint- 
*«^em.    The  9th  section  of  the  7  Wm.  4  &  1  Vict.  c.  26, 
^^clares  that  no  will  shall  be  valid  unless  in  writing,  and 
^tested  by  two  witnesses  in  a  certain  prescribed  form. 
''^'heii  the  10th  section  provides  that  every  will  executed  in 
^w  manner  required  shall  be  a  valid  execution  of  a  power 
^  Appointment  by  will,  notwithstanding  some  other  form 
*haU  have  been  expressly  required."     That  does  not  apply 
^^  powers  created  after  the  Act  came  into  operation.    The 
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1866.        legislature  has  in  effect  add,  *<  whereas  formerly  thi 

witnesses  were  required  to  a  devise  of  real  estate,  anci^ 
many  powers  of  appointment  by  will  of  real  estate  w( 
required  to  be  attested  by  three  witnesses,  henoeforth  tw 
witnesses  only  shall  be  necessary,  unless  the  donor  of 
power  shall  require  a  greater  number."    Here  the  donc^r 
of  the  power^  knowing  that  two  witnesses  only  are  reqnir^^ 
for  a  will,  has  thought  fit  to  make  three  witnesses  essentud 
to  the  due  execution  of  the  power  by  will.  fFesi  ▼.  Bag  (a) 
decided  that  where  the  donor  has  made  certain  required 
solemnities  essential  to  the  due  execution  of  the  power, 
the  case  does  not  fall  within  the  10th  section  of  the  7  Win. 
4  &  1  Vict.  c.  26.     IBramwett,  B. — A  power  to  a{^int  by 
any  writing  is  within  the  Act,  because  a  writing  compreheods 
a  will ;  but  a  power  to  appoint  by  any  writing  under  hand 
and  seal  is  not  within  the  Act,  because  a  will  does  not 
require  a  seal.]    The  statute  does  not  operate  to  prefcmt 
the  donor  of  a  power  from  requiring  whatever  solemniuca 
he  may  think  fit 

Martin,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.     It  is  unnecessary  to  advert  to  all  the  mattes* 
which  have  been   discussed,   because    the  letter  of 
defendant  brings  down  the  pedigree  to  John  Moore, 
grandfather  of  the  plaintiff.     It  seems  to  me  that,  a] 
from  the  entries  in  the  Testament,  there  is  distinct 
dence  of  the  heirship  of  the  plaintiff  to  George  Uevri^* 
Lander. 

But  a  question  has  been  raised  whether  the  Testam^s^^ 
was  admissible  in  evidence.  Now,  although  the  case  «^^^ 
not  submitted  to  the  jury,  the  evidence  was  before  tlie<^^ 
and  the  rule  is  that  if  parties  adduce  evidence  they  m< 
stand  or  fall  by  it ;  if  the  evidence  was  not  admissible 

(a)  Kay,  385. 
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new  trial  will  be  granted ;  for  it  is  impossible  for  the  Court        1866. 

to  say  CD  what  particular  piece  of  evidence  the  jury  may 

have  found  their  verdict.     But  I  am  of  opinion  that  this 

Testament  was  admissible  in  evidence.     It  was  proved  by 

a  witness  to  have  been  in  the  possession  of  Fanny  Wells, 

iod  to  have  been  given  by  her  to  her  half  brother,  as  her 

grandfather's  book.    It  came  from  the  proper  custody,  and 

di^rB  is  no  ground  whatever  for  saying  that  it  was  not 

■dmissible  in  evidence  unless  the  handwriting  was  proved ; 

fcr  if  the  handwriting  could  be  proved  there  would  pro- 

hably  be  no  occasion  to  resort  to  such  evidence.     It  is 

t^ramse  the  entries  are  so  old  that  it  is  impossible  to  prove 

^  handwriting  the  Testament  becomes  evidence.    To 

'^oire  proof  of  the  handwriting  would  be  to  say  that  no 

iich  document  shall  be  admissible  in  evidence.     Entries 

^  A  Bible  are  in  the  nature  of  a  record ;  and  if  it  comes 

'^^Mli  the  proper  custody  the  entries  are  presumed  to  have 

^^^^^  adopted  by  relatives  cognizant  of  the  facts. 

'or  the  same  reason,  I  am  also  of  opinion  that  the  letters 

^^'^'^  admissible  in  evidence,  for  they   were  documents 

^oieh  came  from  the  custody  of  a  member  of  the  family, 

^*^d  by  them  the  fact  is  recognised  that  Ann  Lander  was 

•**«  mant  of  Fanny  Wells. 

Xhen  with  respect  to  the  question  arising  upon   the 
^'^©cation  of  the  power  of  appointment,  I  am  clearly  of 
^Virion  that  the  case  falls  within  the  10th  section  of  the 
^  M^m.  4  &  1  Vict  c.  26.     What  the  legislature  meant  to 
^^pvess   by  that  section  is  this : — **  We  are    aware  that 
f^^^WeiB  of  appointment  may  often  be  exercised  by  will,  and 
^^  are  also  aware  that  the  power  must  be  executed  in  strict 
^^*Ofermity  with  the  instrument  which  created  it ;  but  in- 
convenience and  mischief  will  probably  arise  in  consequence 
o^  the  donee  of  a  power  supposing  that  the  ceremonies 
^^^vired  for  the  execution  of  a  will  are  sufficient  for  the 
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1866.  execution  of  a  power  by  will;  we  therefore  enact  that 
henceforth,  whenever  a  power  may  be  executed  by  will,  it 
shall  be  sufficient  if  executed  in  the  manner  required  for  a 
will  by  this  Act,  although  some  additional  form  or  cere- 
mony is  required  by  the  instrument  which  created  the 
power."  That  is  the  plain  meaning  of  the  lOth  section, 
and  its  effect  is  that  mere  matter  of  form,  so  fiur  as  practi- 
cable, is  dispensed  with.  There  is  nothing  whatever  in  oar 
judgment  which  in  the  slightest  degree  conflicts  with  the 
decision  in  West  v.  Bay. 

For  these  reasons  I  am  of  opinion  that  there  is  no 
ground  for  a  new  trial  either  upon  that  point  or  the 
others  which  have  been  discussed,  and  that  the  rule  must 
be  discharged. 

Braiiwell,  B.— I  am  entirely  of  the  same  opinioik 
The  only  observation  which  I  think  it  is  necessary  to  make 
is  as  to  the  letters.     It  is  argued  that  the  effect  of  oai 
decision  will  be  that  the  bare  preservation  of  any  letter  or 
document  by  any  person  will  be  equivalent  to  a  declaratioaL 
by  that  person  of  the  truth  of  every  statement  contained  imm 
it.     But  we  do  not  lay  down  any  such  general  proposition—— 
These  letters  have  no  circumstances  of  suspicion  about  tbem—^ 
They  are  addressed  to  a  relative,  and  contain  statemen 
with  respect  to  the  family;  and  I  think  that  the  fiict 
such  relative  having  received  and  preserved  them  is 
evidence  of  relationship,  that  is,  that  Ann  Lander  was  the 
aunt  of  Fanny  Wells. 

Rule  discharged. 
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Kramer  v.  Waymark.  ^^if  l- 

JLU  •   CHAMBERS^  on  a  former  day  in  this  Term,  had  An  action  for 

,      ,  ,  personal 

obtained  a  rule  calling  on  the  plaintiffs  (sic)  to  shew  cause  usuries  is 
why,  upon  payment  by  ihe  defendant  of  the  costs  of  the  15  &  1(5  vict. 
trial,  and  costs  since  incurred  in  this  action,  all  further  ^  Therefore^ 
proceedings  should  not  be  stayed,   or  why  a  new  trial  p^i^tiff  fn 
should  not  be  had  on  the  ground  of  the  death  of  the  s^ch  an  action 

^  died  between 

plaintiff  since  the  trial  and  before  judgment  signed.  verdict  and 

rwy%  .  •  jndgment, 

This  was  an  action  on  the  case  by  an  infant  (seven  years  Held,  that 
old),  suing  by  his  next  friend,  for  severe  injuries  to  the  signed  within 
head,  eye  and  face,  from  the  kick  of  a  horse  of  the  defend-  scrib^bv'^^' 
ant.     The  injuries  were   sustained  on    the  4lh  of  July,  ^^^fi. 
1866.     The  trial  took  place  before  Erky  C.  J.,  on  the  28th  ^^^^^^^ 
of  March,    1866,  at  the   Surrey   Spring  Assizes,   when  trial,  although 

vUe  damages 

medical  evidence  was  adduced  shewing  that,  besides  the  would  pro- 
bably have 
external  injuries,  there  was  injury  to  the  brain,  and  that,  been  less  if  the 

if  the  child  lived,  it  would,  in  all  probability,  be  incapaci-  the  phiin^fiTs 
tated  for  work.  The  jury  found  a  verdict  for  the  plaintiff,  ^^^  foreseen. 
damages  150L  On  the  6th  of  April,  1866,  the  child  died 
from  the  effect  of  the  injuries.  The  next  friend,  having 
signed  judgment,  the  defendant's  attorney,  on  attending 
the  appointment  for  taxation  of  costs,  applied  to  the 
Master  not  to  tax  pending  an  application  to  the  Court, 
and  the  taxation  had  accordingly  stood  over  for  this  appli- 
cation. 


Murphy  now  shewed  cause.— First,  the  Court  will  not 
stay  proceedings  if  error  could  not  be  alleged.  Here  it 
could  not,  since  judgment  has  been  signed  within  the  time 
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prescribed  by  the  17  Car.  2,  c.  8,  &  1  {a)^  and  the  15  &  I 
Vict  c.  76,  8.  139  (b).     It  will  be  argued,  no  doubt,  thai 
e.  the   operation   of  these  enactments  is  confined   to  suci 

causes  of  action  as  would  survive  to  the  repreaentativ< 


of  the  deceased.  But,  the  language  of  the  legislature  beii 
perfectly  general,  there  is  nothing  to  warrant  so  restricted 
an  interpretation.  Upon  the  construction  of  the  17 
2,  c.  8,  s.  1,  there  are  two  authorities,  but  they  are  directl 
in  conflict.  In  Ireland  v.  Ckampneys  (c)  it  was  held 
the  Court  of  Common  Pleas  that  final  judgment  entei 
up  in  an  action  of  libel  after  the  death  of  the  plaint 
was  irregular,  the  Court  holding  that  the  case  was  n< 
within  the  statute.  But  in  the  later  case  of  Paints 
V.  Cohen  (d),  the  plaintiff  having  died  between  Terdi^^^^^t 
and  judgment,  it  was  expressly  decided  that  the  statoa.  'C^ 
applied  to  an  action  of  libel,  and  the  Court  refused  "^o 
set  aside  a  judgment  entered  up  by  the  executor.  [jSrai 
wellf  B. — After  the  decision  in  Palmer  v.  Cohen  (rf)  I 
not  see  how  we  can  stay  proceedings.  The  defendi 
if  so  advised^  must  bring  error.]  Secondly,  as  to  the  n( 
trial.  [Bramwell,  B. — If  the  event  had  been  foresee 
there  would  have  been  smaller  damages.]  Damages  havii 
been  fairly  assessed  on  a  balance  of  events,  what  has  sin 
occurred  affords  no  ground  fur  interference. 


M.  Chambers  {Beasley  with  him),  in  support  of  the  ru 


(a)  The  17  Car.  2,  c.  8,  a.  1,  (b)  The  15  &  16  Vict.  c. 

enacts :—** For  the   avoiding  of  s.  139,  enacts: — **The  death 

unnecessary  suits  and  delays,  &c  :  either  party  between  the  ve 

That  in  all  actions,  personal,  real  and  the  judgment  shall  not 

or    mixt,    the    death    of  either  after  be  alleged  as  error,  so 

party  between  the  verdict  and  such  judgment  be  entered  wii 

the  judgment  shall  not  hereafter  two  terms  after  such  verdict, 

be  alleged  for  error,  so  as  such  (c)  4  Taunt.  884. 

judgment  be  entered  within  two  {d)  2  B.  &  Ad.  966. 
terms  afler  such  verdict. 
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—•Firsts  apart  from  any  question  on  the  construction  of  the        1866. 
statutes  referred  to,  it  is  ground  for  a  stay  of  proceedings      ^**^'^*^ 
that  the  personal  representatives  are  the  proper  parties  to  v. 

proceed  to  taxation,  and  not  the  next  friend  of  the  deceased. 
The  authority  of  a  next  friend  is  analogous  to  that  of  an 
attorney,  which  is  determined  by  death :  1  Bac.  Abn  tit. 
(Authority  E.),  Palmer  v.  Seifferutein  (a)  and  Shaman  v. 
Alien  {hy — Secondly,  the  action  has  abated  by  the  plain- 
tiff's death,  and  the  17  Car.  2,  c.  8,  s.  1,  and  15  &  16  Vict 
c.  76,  8.  139,  apply  only  where  the  cause  of  action  survives. 
Ireland  v.  Champneys  (c)  is   an  express  decision   on  the 
former  statute,  and  the  139th  section  of  the  latter  statute 
merely  re<-enact8  the  same  provision.     The  137th  section 
is  in  terms  as  general  as  the  139th,  but  in  Fltnn  v.  Perkins  {d) 
it  was  held,  by  Crompton^  J.,  in  the  Bail  Court,  that  the 
operation  of  the  I37th  section   is  confined   to  causes  of 
^Ktion  which  survive,  the  intention  of  the  legislature  not 
l^peing  to  give  a  new  right  of  action,  but  merely  to  prevent 
^iMitement  by  death  in  those  cases  where  the  representatives 
crould  have  brought  an  action.     Thirdly,  the  Court  having 
to  grant  a  new  trial  {Griffiths  v.  Williams  {e)  ),  the 
is  one  for  exercising  it,  since  the  jury  have  assessed 
6  damages  in  anticipation  that  the  child  would  live. 

ISIabtin,  B. — We  are  all  of  opinion  that  this  rule  should 

discharged.     The  6rBt  question  which  it  raises  depends 

the  construction  of  the  17  Car.  2,  c.  8,  s.  1,  and  the 

^  ^  &  16  Vict,  c  76, 8. 139.     The  17  Car.  2,  c.  8,  s.  1,  enacts 

*  ^h«t  in  all  actions,  personal,  real  or  mixt,  the  death  of 

^^Ua^r  fBTtj  between  the  verdict  and  the  judgment  shall 

^ot    hereafter  be  alleged  as  error,  so  as  such  judgment  be 

^''to^^d  within  two  terms  after  such  verdict."   ITie  15  &  16 

(d)  32  L.  J.  N.  S.  Q.  B.  10. 

(e)  1  C.  &  J.  47. 


f«»>  1  Man.  &  G.  94. 

(«^> 

1  Man.  &  G.  96  n. 

(€^> 

4  Taunt.  S84. 
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1866.  "^ic^-  c*  76»  &•  ^^^9  re-enacts  that  provisioD  in  similar  terms, 
the  only  difference  being  that  it  does  not  enumerate  the 
different  kinds  of  action,  most  real  and  mixed  actions 
being  then  abolished.  As  an  authority  on  the  former 
statute  the  case  of  Ireland  v.  Champneyi  (a)  was  cited,  a 
decision  which  I  confess  I  do  not  understand.  But  in  the 
later  case  of  Palmer  v.  Cohen  {b)  the  same  point  arose 
again,  and  there  the  Court  of  Queen*s  Bench  expressly 
decided  that  the  17  Car.  2,  c.  8,  s.  1,  applied  to  an  action  of 
libel.  Considering  that  the  correct  view,  I  think  that  these 
proceedings  should  not  be  stayed. 

On  the  second  pointy  viz.^  whether  we  should  grant  a 
new  trial,  it  certainly  seems  rather  hard  that,  when  nothing 
is  recoverable  if  the  plaintiff  dies  the  day  before  the  com- 
mission day,  the  verdict  should  stand  for  the  full  amount 
if  he  dies  a  day  or  two  afterwards.  But  the  answer  perha; 
is  that  the  line  must  be  drawn  at  some  pointy  and  that  th 
law  has  drawn  it  at  the  commission  day.  Moreover,  it  t 
conceded  that  if  the  plaintiff  had  survived  the  first  four^ 
days  of  term  this  application  could  not  be  made.  On  the  ^ 
whole  I  think  that  here  the  matter  should  rest,  and  that  in  ^ 
this  case,  at  all  events,  we  should  not  grant  a  new  triaL 

Bramwell,  B. — The  doubt  which  I  have  felt  in  this  i 
case  is  on  the  second  point,  viz.,  whether,  as  there  is  some 
hardship,  and  we  have  power  to  interfere,  we  ought  not  to 
do  so.  But  while,  on  the  one  hand,  if  the  plaintiff  had 
died  before  the  commission  day  nothing  would  be  recover- 
able, if  he  had  died  after  the  first  four  days  of  term  this 
application  could  not  have  been  made.  On  the  whole,  I 
think  we  ought  not  to  interfere. 

On  the  other  point,  if  the  defendant  be  right,  his  course 
is  to  bring  error ;  for  with  the  case  of  Palmer  v.  Cohen  (b) 
(a)  4  TauDt.  SS4.  (h)  2  B.  &  Ad.  966. 


RllAMIB 

t'. 
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before  us  it  is  impossible  that  we  can  stay  proceedings.  1866. 
Moreover,  the  139tb  section  of  tbe  Common  Law  Proce- 
dure Act,  1852,  is  in  one  respect  stronger  against  the 
defendant  than  the  17  Car.  2,  c.  8,  s.  1,  for  the  absence  of 
any  restriction  in  the  139th  section  is  rendered  more  signi- 
ficant by  the  fact  that  the  preceding  section  is  expressly 
restricted  to  cases  where  the  action  survives. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  words  of 
the  139th  section  of  the  Common  Law  Procedure  Act, 
1852,  are  perfectly  general,  and  I  think  we  ought  not  to 
restrict  their  operation.  On  the  other  point  I  agree  that 
we  ought  not  to  grant  a  new  trial 

Rule  discharged. 


I 


432 


EASTER  VACATION,   29  VICT, 


1866. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.) 


May  14, 

A  debtor  and 
his  creditors 
entered  into 
a  deed  of  in- 
spectorship, 
under  the 
Bankruptcy 
Act,  18G1. 
Before  the 
deed  was  exe- 
cuted  bv  the 
debtor  he  had 
ordered  of  the 
plaintiff  cer- 
tain goods, 
and  after  the 
plaintiff  had 
informed  the 
debtor  that 
they  were 
roaay  for 
delivery  the 
inspectors,  by 
an  Older  to 
which  they 
signed  their 
names  "far** 
the  debtor, 
requested  the 
plaintiff  to 
send  the  goods. 
—Held,  that 
the  inspectors 
were  not  per- 
sonally liable 
for  payment 
of  vie  goods. 


Redpatu  r.  WiGQ  AND  O'Beibne. 

X  HIS  was  a  bill  of  exceptions  to  the  directioD  of  Martin^ 
B.,  on  the  trial  of  this  cause  at  the  London  Sittings  after 
last  Hilary  Term.  The  declaration  was  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendants,  and  for  work 
done,  &c.  The  defendants  respectively  pleaded,  never 
indebted,  upon  which  issue  was  joined. 

The  bill  of  exceptions  stated  the  following  facts,  as 
proved  at  the  trial,  on  the  part  of  the  plaintiff: — The 
plaintiff  was  an  iron  founder,  and  manufacturer  and 
patentee  of  ships'  pumps  and  fire  hearths,  trading  under 
the  firm  of  Redpath  &  Leigh.  The  defendants  were  the 
inspectors  of  the  estate  of  one  Charles  John  Mare, 
appointed  under  the  provisions  of  an  indenture  dated  the 
3rd  day  of  January,  1865  (a).  On  the  12th  December^ 
1864,  the  plaintiff  received  the  following  letter:— 


(a)  A  copy  of  the  indenture 
was  annexed  to  the  caBe,  the 
material  parts  of  which  are  the 
following :— . 

"  This  indcDture,  made  the 
Srd  day  of  January,  1865,  be- 
tween Charles  John  Mare,  of, 
&c.,  hereinafter  called  the  debtor, 
of  the  first  part,  George  Wigg, 


of,  &c.,  and  William  Ghreen 
(in  whose  place  the  defendant 
O'fieirne  was  appointed),  of,  &C., 
who,  and  the  suryiyor  of  them, 
and  the  inspectors  or  inspector 
for  the  time  being,  are  herein* 
after  referred  to  as  the  said 
inspectors  or  inspector,  of  the 
second  part,   and    the   several 
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"12th  Dec-  1864.        igee. 


**  Messrs.  Redpath  &  Leigh 
"  Gentlemen, 

Herewith  we  beg  to  enclose  order  No.  189  for 


€i 


persons,  companies  and  partner- 
ship firms,  who  are  creditors  of 
the  said  debtor,  or  who  would 
be     entitled    to     prove    under 
an    adjudication  of  bankruptcy 
against  him,  had  such  been  made 
on  the  daj  of  the  date  of  these 
presents,  hereinafter  called  the 
said  creditors,  of  the  third  part : 
Whereas  the  said  debtor  has  for 
some  time  past  carried  on  the 
business  of  a  ship  builder  under 
the  style  or  firm  of  C.  J.  Mare 
&   Co.»  and  being   indebted  in 
divers  sums,  which  he  is  at  pre- 
sent unable  to  pay  in  full,  has 
proposed  to  his  creditors  that  he 
should  be  allowed  to  carry  on  his 
■aid  business  for  the  benefit  of 
his  creditors  during  the  period 
of  six  calendar  months  from  the 
let  day  of  January  instant,  under 
the  inspection  and  subject  to  the 
approbation,  direction  and  con- 
trol of  the    said   inspectors    or 
inspector,  with    power    for  the 
■aid  inspectors  or  inspector  to 
extend  the  period,  &c.   Now  this 
Sndentare   witnesseth    that     in 
jpunuance  of  the  said  agreement, 
«nd  in  consideration  of  the  cove- 
nants, &C.,  by  and  on  the  part  of 
the  said  debtor  to  be  observed 
mxkd  performed,  the  said  creditors 
^Oy  and  each  and  every  of  them 
^lotb,  by  these  presents  give  and 
^gprant  unto  the  said  debtor,  free, 
^oll    and   absolute   liberty  and 
licenoe   henceforth  to   conduct, 
naanage  and  carry  on  the  same 
^Imnnets,  and  to  collect,  get  in, 
"ralcase  and  dispose  of  all  his  real 


and  personal  estate,  of  or  to 
which  he  is  now  seised,  possessed 
or  entitled,  under  the  inspection 
and  subject  to  the  approbation, 
direction  and  control  of  the  said 
inspectors  or  inspector  during 
the  period  of  six  calendar  months, 
&c.  And  this  indenture  further 
witnesseth,  &c.,  that  the  said 
debtor  doth  hereby,  for  himself, 
his  heirs,  &c.,  covenant  with  the 
said  inspectors,  &c.,  that  he,  the 
said  debtor,  will,  when  required  so 
to  do  by  the  said  inspectors,  &c., 
draw  out  and  state  just  true  and 
exact  accounts  in  writing  of  his 
debts  and  credits,  property,  estate 
and  effects;  and  will  use  and 
exert  his  best  and  utmost  endea- 
vours, under  and  subject  to  the 
directions,  control  and  advice  of 
the  said  inspectors  or  inspector, 
to  conduct,  manage  and  carry  on 
his  said  business.  And  further 
that  he  the  said  debtor  will  keep 
proper  books  of  account  relating 
to  his  said  business,  &c^  and 
therein  make  true  and  proper 
entries  of  all  his  receipts,  pay* 
ments  and  disbursements;  and 
will  not  become  engaged  in  or 
undertake  any  new  trade,  or 
enter  into  any  doubtful  or  un- 
certain contract.  —  (Then  fol- 
lowed a  power  of  attorney  from 
the  debtor  to  the  inspectors  to 
sue  for  and  collect  the  estate  and 
effects  of  the  debtor  and  give 
receipts.)  —  And  it  is  hereby 
agreed  and  declared  that  it  shall 
be  lawful  for  the  said  inspector 
or  inspectors  to  employ,  or  autho- 
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iron  pumps  and  two  fire  hearths  which  be  good  enough  to 
forward  as  soon  as  possible,  and  oblige 

*'  Yours,  &c.,  for  C.  J.  Mare  &  Ca, 

*'  J.  Lathleau.** 
Enclosed  in  this  letter  was  the  following  order,  writtei 
upon  a  skeleton  printed  form^  the  words  in  Italics  being  ii 
print,  the  rest  in  writing. 

"  No.  189,  "  NorthJUet  Dockyard^ 

''  Messrs.  Redpath  &  Leigh.  ''  9th  Dec.  1864 

"  Please  send  for  E.  C. 

**  3  of  Redpath*8  patent  Iron  Pumps,  No.  4  size. 
"  2  Fire  Hearths  (one  for  Natives  of  India) 

''for  a  J.  Mare  Sf  Co. 

"  R.  Michael. 


rize  the  said  debtor  to  employ, 
any  persons  or  person,  whether 
clerks,  workmen,  servants  or 
others,  to  aid  and  assist  in  the 
carrying  on  of  the  said  business, 
and  from  time  to  time  to  pay  to 
such  persons  out  of  the  monies  in 
hand  such  reasonable  salaries, 
wages  or  remuneration  for  ser* 
Tices  rendered  as  the  said  inspec- 
tors or  inspector  shall  think  fit. — 
— (Then  followed  a  power  for 
the  inspectors  to  allow  the  debtor 
a  reasonable  remuneration  for 
his  serrices.) — And  it  is  hereby 
agreed  and  declared  that  all  the 
monies  which  shall  come  to  the 
hands,  or  under  the  control,  of 
the  said  inspectors  or  inspector 
in  the  course  of  the  inspection, 
shall,  after  payment  thereout  of 
all  costs  of  and  incidental  to  the 
obtaining  payment  or  receipt  of 
such  monies,  be  applied,  by  or 
under  the  direction  of  the  said 
inspectors  or  inspector,  in  the 
first   place  in    payment   of  the 


costs  and  expences  of  and  inci"- ■ 
dental  to  the  inyestigation  of  th^^ 
affairs  of  the  said  debtor,  witl^- 
a  view  to  this  arrangement,  an& 
of  and  incidental  to  the  proper^ 
tionate  execution,  stamping  and 
registration  of  these  presents, 
and  procuring  the  signatures  or 
assents  of  the  said  creditors 
thereto ;  and  in  the  second  place 
in  payment  of  the  costs,  charges 
and  expences  of  and  incidental 
to  the  carrying  out  the  powers 
and  provisions  of  these  presents 
(including  the  payment  of  any 
such  salaries,  wages,  allowance 
or  remuneration  as  aforesaid), 
and  in  the  third  place,  in  or 
towards  payment,  rateably  and 
without  preference  or  priority, 
of  all  the  debts  due  fhnn  the 
said  debtor  to  the  said  creditors. 
—(The  indenture  also  contained 
other  provisions  similar  to  those 
in  Striek  v.  De  Mattas,  3  H.  &  C. 
22.) 


<^ 
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•*  No goodi  will  be  received  without  a  priced  invoice  and        ^^^^ 
the  number  of  our  order  on  ditto/* 

To  which  the  plaintiff  sent  the  following  reply : — 

"  Messrs.  C.  J.  Mare  &  Co. 

*^  Lea  Cut  Iron  Works,  Liniehouse, 
**  Gentlemen,  «  London  12th  Dec.,  1864. 

"  We  are  duly  in  receipt  of  your  favour  of  to-day, 
ordering  three  pumps  and  two  fire  hearths  :  the  same  shall 
have  best  attention. 

"  We  will  reply  to  yours  of  10th  inst.  to-morrow  morn- 
ing :  it  was  received  only  this  morning. 

•*  Gentlemen, 

"  Yours  respectfully, 

''  Redpath  &  Leigh, 
"  pr  J.  J;  Hepworth." 

Before  the  goods  in  the  said  order  specified  were  ready 

for  delivery  the  said  Charles  John  Mare  stopped  payment, 

And   the  said    deed   of   inspectorship  was    subsequently 

^^ecuted.     On  the  Ist  February,  1865,  the  plaintiff  wrote 

and  sent  the  following  letter : — 

*•  -Messrs.  C.  J.  Mare  &  Co. 

^'  Lea  Cut  Iron  Works,  Limehouse,  E. 

•*  Gentlemen,  "London,  1st  Feb.  1865. 

"  Referring  to  your  order  No.  189  for  three  pumps 

**^d  two  fire  hearths  (E.  C),  we  beg  to  say  that  the  same 

**^    quite   ready,  and  we    await  your  instructions  as  to 

•^^livery.  "  We  remain,  Gentlemen, 

"  Yours  obediently, 

«  Redpath  &  Leigh." 

On  or  about  the  6th  of  February  the  following  order 

^*    received  by   the   plaintiff,    signed    by   the    defend- 
ants:_ 
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"  No.  291.  «  Northfleet  Dockyard, 

"  Messrs.  Redpath  and  Leigh,         ''  3rd  Feb.,  1865. 
'<  Please  send  three  of  Rcdpath's  patent  iron  pum] 
No.  4  size.     Two  fire  hearths  (one  for  Natives  of  India) — 

"  George  Wigg. 
"  J.  Lyster  O'Beime. 
*'  for  C.  J.  Mare  &  Co_ 
*'  No  goods  will  be  received  without  a  priced  invoice  a  m^^  ^ 
the  number  of  our  order  on  ditto.** 

The  goods  specified  in  the  said  order  were  of  the  val«.ji« 
of  65/.  155.,  and  were  the  same  goods  mentioned  in  ^be 
former  order  of  the  9th  December,  1864,  which  was  order^<{ 
in  the  letter  of  the  12th  instant,  and  were,  on  the  13th  cIcrj 
of  February,  1865,  delivered  at  the  place  of  business  of 
the  said  Charles  Johu  Mare;  and  an  invoice. of  the  8a.R<I 
goods  was  sent  in  at  the  time  made  out  to  inspectorslRip 
trustees  of  the  estate  of  Messrs.  Charles  John  Mare  &  Oo. 

On  the  28th  February,  1865,  the  following  letter  ^r«« 
written  and  sent  to  the  plaintiff. 

''  Messrs.  Redpath  &  Leigh.  ^  Great  St.  Helens, 

*'  Gentlemen,  '*  28th  Feb.,  186-5. 

**  We  beg  to  enclose  you  invoice  of  pumps, 
and  shall  be  obliged  by  your  sending  us  copy  of  sai 
with  the  alteration  as  marked,  namely,  Messrs.  C.  J.  JkC^-'^ 
&  Co.  in  lieu  of  the  inspectorship  trustees. 

"  Yours,  &c., 

"  for  C.  J.  Mare  &  Co., 

*•  J.  Lathleao.  ** 


n 


An  invoice,  in  accordance  with  the  request  containe<l 
the  said  letter,  was  afterwards  sent  by  one  of  the  plainti 
clerks,  but  it  was  not  proved  that  such  invoice  was  s^^^ 
with  the  plaintiff's  authority,  and  the  plidntiff  was  ezamir^ 
and  stated  on  oath  that  he  had  given  no  such  author* 


^s 


<1 


BA8TER   VACATION,    29    VICT.  437 

nor  had  he  any  recollection  of  any  altered  invoice  being 
sent. 

At  the  close  of-  the  plaintiff's  case,  the  defendant's 
counsel  insisted  that  the  letters  of  the  12th  December, 
1864,  and  1st  February,  1865,  were  not  admissible  in 
evidence  for  the  plaintiff,  inasmuch  as  they  were  not  shewn 
to  have  been  written  by  the  authority  of  the  defendants; 
Aod  also  that,  upon  the  evidence,  the  defendants  were 
entitled  to  the  verdict.  The  learned  Judge  declared  that 
m  his  opinion  the  letters  were  admissible,  and  that  there 
^^  evidence  to  go  to  the  jury  of  the  liability  of  the 
defendants  in  this  action ;  and  he  directed  the  jury  accord- 
'"^ly,  and  they  found  a  verdict  for  the  plaintiff.  The 
defendants'  counsel  having  tendered  a  bill  of  exceptions  to 
«*e  above  direction,  the  case  was  argued  (a)  by 

-^iattheWf  for  the  defendants  {b). — The  learned   Judge 

^^nsidered  that  the  order  of  the  3rd  February,  1865,  was 

^^'iclasive  evidence  against  the  defendants.      But  if  the 

^^*ns  of  the  deed  of  inspectorship  be  referred  to,  it  will  be 

apparent  that  the  order  created  no  personal  liability  on  the 

P^*^  of  the  defendants.     There  is  no  assignment  to  them 

^^  the  debtor's  property,  but  he  is  allowed  to  carry  on  his 

^^^Dess  under  the  inspectorship,  and  subject  to  the  direc- 

^^>i  and  control  of  the  defendants.     The  debtor  covenants 

"^^t  he  will  render  to  the  inspectors  true  accounts,  and 

'*^^3r  covenant  that  they  will  apply  the  monies  which  come 

^^  their  hands  in  the  manner  provided  by  the  deed.     The 

^^f^ndants  have  no  power  to  enter  into  contracts ;  but  are 

C«i)  Maj  14.    Before    WiUes,  for  the  defendant  0*Beime,  but 

f*»  JBilks^J^Blaehbum,J.tKeat'  as  the  Court  declined  to  hear 

^^^m  3^  8hu^  J. t  Montague  SmUh^  more  than  one  counsel   it  was 

^  and  Luthy  J.  arranged    that    Matthew   should 

Ci)  Qartk  appeared    for   the  argue  for  both  defendants, 
^'^tvidant  Wigg,    and  Matthew 

TOU IV.— n.  ^C.  GO  EXCH. 
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authorized  to  pay  those  who  become  creditors  since  the 
execution  of  the  deed  before   they  distribute   the  assets 
among   the    previous    creditors.      Every   presumption    is 
against  any  intention  on  the  part  of  the  defendants  to 
make  themselves  liable  for  any  contract  entered  into  by 
the  debtor.     The  order  of  the  3rd  February  shews  on  the 
face  of  it  that  they  were  not  contracting  as  principals,  since 
they  sign  ^*  for  C.  J.  Mare  &  Co.''     If  there  was  no  such 
firm  they  might  be  liable,  but  they  expressly  intimate  to 
the  plaintiff  that  he  must  look  to  Mare  &  Co.  for  payment 
l^Jf^illeSf  J. — According  to  the  case  of  Hart  v.  Alexander  (a) 
the  onus  of  proof  that   the  defendants  had  no  authority 
from  Mare  &  Co.  to  sign  their  name  would  rest  with  the 
plaintiff.]     There  is  no  ground  for  considering  the  inspec- 
tors as  principals  and  Mare  &  Co.  as  their  agents  ;  and  it 
is  clear  that  the  inspectors  are  not  partners  with  Mare  & 
Co. :  Cox  V.  Hickman  (A),  Bullen  v.  Sharp  (c). — The  letters 
of  the  12th  December  and  Ist  February  were  not  admissible 
in   evidence   against    the   defendants.     The    former   w« 
written  by  a  clerk   of  Mare  &  Co.  before   the   deed  of 
inspectorship  was  executed ;  and  the  latter  was  addressed 
to  Mare  &  Co.,  and  there  is  no  evidence  that  the  defend- 
ants had  any  knowledge  of  it.    [Blackburn,  J. — The  letters 
were  admissible  as  part  of  the  res  gestae.] 

J.  Broum  {Barnard  with  him),  for  the  plaintiff. — Th^ 
order  for  the  goods  having  been  given  by  Mare  &  Co.,  thi 
plaintiff  had  a  lien  upon  them  at  the  time  the  deed  ol 
inspectorship  was  executed.  Then  on  the  1st  February^ 
the  plaintiff  wrote  to  Mare  &  Co.  that  the  goods  were^ 
ready,  and  he  awaited  their  instructions  as  to  delivery;  ^ 
but  he  did  not  sav  that  he  would  deliver  them  without  ^ 

(o)  2  M.  &  W.  484.  (P)  8  H.  L.  968. 

(c)  1  Hot.  &Eaih.  117. 
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payment     {^Blackburn,  J.— Nor  does  he  say  that  he  will        1866. 

nou]     On  the  3rd  February  the  defendants  sent  an  order.      Jt"*'^'^^ 

•'  ^  Redpath 

signed  by  them,  for  the  delivery  of  the  goods,  and  the  plain-  f- 

liflp,  having  a  right  to  hold  them  as  unpaid  vendor,  would 
naturally  suppose  that  the  defendants,  by  requesting  th^ir 
delivery,  undertook  to  pay  for  them.     \^Montaffue  Smith,  J. 
<— The  defendants  signed  the  order  in   the  mode  which  is 
usoal  when  agents  do  not  wish  to  make  themselves  person- 
ally responsible.]   It  is  evident  that  the  goods  were  delivered 
on  the  personal  responsibility  of  the  defendants,  for  the 
invoice  was  made  out  to  them.     It  is  true  that  the  deed 
of  inspectorship  does  not  assign   the  debtor's  estate  and 
effects  to  the  defendants,  but  they  have  an  entire  control 
over  the    business,   and   the   application   of  the    monies 
received  from  it.     It  is  conceded  that  inspectors  may  so 
act  as  not  to  make  themselves  personally  responsible,  but 
the  question  here  is,  whether  or  no  there  is  evidence  that 
the  defendants  have  pledged  their  credit.      Why  should 
they  sign  a  new  order,  unless  it  was  to  quiet  the  appre- 
hensions of  the  plaintiff?     If  they  merely  meant  to  notify 
their  approval  of  the  order  given  by  Mare  &  Co.  they 
Would  have  done  so  in  a  different  form.     [Blackburn,  J. — 
Mare  &  Co.  having  become  insolvent,  the  plaintiff  would 
i     iK>t  have  delivered  the  goods  without  the  approval  of  the 
inspectors ;  but  you  must  go  further  and  establish  that  by 
signing  the  order  *^far  Mare  &   Co."  they  intended  not 
^ly  to  express  their  approval,  but  personally  to  contract.] 
*f  they  did  not  intend  to  do  so,  why  did  they  not  let  Mare 
^^te ;  or  themselves  simply  write,  "  In  answer  to  your 
*^tter  of  the  1st  February,  we  request  you  to  deliver  the 
fiJOoda  immediately*'  ?   [Blackburn,  J.— Do  they,  by  writing 
M^igg  &  O'Beime/w  Mare  &  Co.,"  bind  themselves  any 
^oi^  than    if,   vnth   Mare's  authority,   they  had  signed 
O.  J.  Mare  &  Ca"?]    It  is  admitted  that,  if  no  firm  of 

o  G  2 
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1866.        Mare  &  Co.  existed,  the  defendants  would  be  liable,  and 
the  insolvency  of  Mare  &  Co.  is  equivalent  to  the  non- 
existence of  the  firm.     Cox  v.  Hickman  (a)  and  Bullen  ▼. 
Sharp  (b)  have  no  application  to  this  case.     The  defend- 
ants are  not  partners  with  Mare  &  Co.,  but  principa]& 
[Blackburn,  J. — The  very  object  of  signing  for  a   third 
person  is  to  indicate  that  such  person,  not  the  person  sign- 
ing, contracts.]     There  is  no  authority  on  the  subject ;  but 
taking  the  letter  of  the  3rd  February  in  connection  with 
the  previous  correspondence,  and  the  fact  that  there  was 
no  necessity  for  the  defendants  to  give  a  fresh  order,  it  is 
submitted  that  there  was  evidence  of  an  intention  on  the 
part  of  the  defendants  to  pledge  their  credit. 

Matthew  replied.  \ 

Cur.  adv.  vulL 

1 

The  judgment  of  the  Court  was  delivered,  in  the  follov* 
ing  Trinity  Vacation  (June  18),  by 

WiLLBS,  J.— This  was  an  action  for  goods  sold  and  de- 
livered by  the  plaintiff,  who  carried  on  business  as  an  iron* 
founder  under  the  firm  of  Redpath  and  Leigh,  against  the 
inspectors  of  C.  J.  Mare  &  Co.,  who  carried  on  business  ^ 
a  ship  builder  under  the  firm  of  C.  J.  Mare  &  Co.  Tb^ 
deed  of  inspectorship  was  dated  the  3rd  of  January,  I86i^» 
and  was  intended  to  operate  under  the  Bankruptcy  Act,  186^* 

The  goods  were  ordered  by  Mare,  and  the  order  «^ 
cepted  by  the  plaintiff  before  the  deed.  The  stoppage  ^ 
payment  took  place  before  they  were  ready  for  delivery. 

On  the  1st  February,  1865,  the  plwntiff  wrote  to  C.  ^ 
Mare  &  Co.  stating  that  the  goods  were  ready,  and  await^ 
further  instructions  as  to  delivery. 

(a)  8  H.  L.  268.  (»)  1  Har.  k  Ruth.  117. 
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On  the  3rd  of  February,  1865,  an  order  for  delivery        1866. 
B    sent  to  the  plaintiff,  signed  by  the  defendants,  as 
lows: — 
•  No.  29.  «  Northfleet  Dockyard, 

**  Messrs.  Redpath  &  Leigh,  <<  3rd  Feb.  1865. 

**  Please  send  three  of  Redpath*8  patent  iron  pumps** 
scribing  the  goods  previously  ordered].  • 

'*  George  Wigg. 
"  J.  Lyster  O'Beime. 

"for  C.J. Mare  &  Ca'' 
Upon  this  order  being  given  the  goods  were,  on  the  1 3th 
bruary,  1865,  sent  in  to  Mare's  place  of  business,  together 
ih  an  invoice  making  the  inspectors  debtors.  Whether 
8  invoice  came  to  their  knowledge  did  not  appear;  and 
was  soon  afterwards  returned  with  a  request  that  C.  J. 
ire  &  Co.  should  be  made  the  debtors  instead  of  the 
ipectors.  This  required  alteration  was  accordingly 
ide  by  one  of  the  plaintiff's  clerks  and  the  invoice 
turned,  but  as  the  plaintiff  at  the  trial  stated  without 
}  knowledge,  so  that  the  invoice  may  be  considered  out  of 
e  case ;  and  the  question  for  our  decision  is,  whether  the 
ier  of  the  3rd  February,  and  the  supply  of  the  goods 
Breunder,  furnishes  any  evidence  of  liability  on  the  part 
the  defendants. 

Upon  this  it  is  first  to  be  observed  that  there  was  no 
{gestion  of  fraud.      The  deed,  when  put  in,  appeared  to 

an  ordinary  transaction,  the  bona  fides  of  which  was 
t  impeached.  Nor  was  the  action  founded  upon  any 
srepresentation  as  to  the  authority  from  Mare  to  give 
i  order  in  the  name  of  C.  J.  Mare  &  Co.  This  order 
on  the  face  of  it  purported  to  be  given  by  the  defendants 

a  named  principal,  on  whose  behalf,  and  not  for  them- 
ves,  they  professed  to  act.  Had  the  order  been  signed, 
s  the  original  one,  by  a  clerk  of  C.  J.  Mare  &  Co.,  no 
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liability  could  have  been  imposed  upon  such  clerk,  except 
by  shewing  want  of  authority  from  the  alleged  principaL 
And  the  burthen  of  proving  such  want  of  authority  would 
have  rested  upon  the  plaintiff.  No  such  evidence  was 
offered  or  suggested  to  exist  in  this  case. 

The  plaintiff,  therefore,  cannot  rely  upon  any  ostensible 
liability  of  the  defendants,  but  must  shew  that  the  capaci^ 
which  they  actually  filled  was  that  of  Mare*s  real  principal, 
so  as  to  be,  in  substance,  themselves  C.  J.  Mare  &  Co.  for 
the  time. 

The  qtiestion  whether  the  inspectors  are  to  be  considered 
as  principal  trader  and  the  debtor  only  a  servant  or  agent 
of  theirs,  is  one  of  great  and  general  importance,  so  bt 
as  we  are  aware  quite  novel,  and  one  the  decision  of  whidi 
in  the  affirmative  may  seriously  interfere  with  arrangemeoti 
under    inspectorship,   inasmuch    as   it  must  needs  deter 
responsible  persons  from  undertaking  the  office.     It  woaU 
of  course  be  possible  to  suppose  a  case  in  which  the  debtor 
became  by  the  arrangement  a  mere  servant  acting  only  for 
the    benefit   of   others,   or    in   which    the   business   was 
intended  to  be  carried  on  at  the  expence  of  new  creditors 
who  might  be  deceived  into  giving  credit  to  the  debtor} 
but  really  for  the  advantage  of  the  old  ones.     Such  a  caaSt 
should  it  arise,  will  admit  of  an  easy  solution  as  one  ^* 
fraud. 

On  the  other  hand,  there  may  be  a  good  business  ywi^ 
a  temporary  embarrassment,  where  the  intention  is  to  ke^^ 
together  the  debtor's  business  in  his  name  (which  may  t^ 
an  important  clement  in  its  value),  and  for  his  permane^ 
benefit  as  well  as  the  temporary  benefit  of  his  creditot^^ 
where  with  that  view  a  letter  of  license  is  grants 
enabling  him  to  carry  on  the  business  and  to  retain  it  fc:^ 
himself  after  he  has  paid  his  creditors,  who  stipulate,  hov^ 
ever,  that  until  the  debts  are  discharged  the  business  sha^ 
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be  carried  on  under  the  inspection  and  control  of  persons 
appointed  bj  them,  who  shall  receive  the  proceeds,  pay 
the  current  expenses  of  the  business,  and  distribute 
the  surplus.  In  such  a  case  the  object  seems  to  be  to 
maintain  the  debtor  in  the  position  he  previously  occupied 
as  the  person  principally  interested  in  the  business;  and  it 
seems  no  more  reasonable  to  hold  the  inspectors  liable,  as 
being  his  masters,  than  it  would  be  to  say  that  a  confiden- 
tial clerk,  to  whose  opinion  his  employer  habitually  defers, 
or  to  whom  he  entrusts  the  entire  conduct  of  the  business, 
18  as  to  third  persons  the  principal.  The  difference  between 
such  cases  and  the  present  is  that  there  the  principal  might 
resume  the  control  at  any  time,  whereas  in  the  case  before 
lis  Mare  could  only  do  so  upon  payment  of  the  debts,  or  a 
composition  agreed  to  by  a  majority  of  the  creditors,  or  by 
breaking  his  contract  to  submit  to  inspection,  which  he 
might  do,  if  he  thought  proper,  at  the  risk  of  damages  and 
loss  of  the  benefit  of  the  deed.  But  the  cases  put  by  way 
of  illustration  clearly  shew  that  the  mere  fact  of  inspecting 
and  controlling  another  person's  business  does  not  involve 
responsibility  for  debts  contracted  therein  by  him  or  in  his 
name ;  and  as  for  this  contract  it  cannot  in  favour  of  third 
parties  create  such  responsibility  unless  it  makes  the  inspec- 
tors the  real  principals. 

In  order  to  ascertain  the  precise  position  which  the 
defendants  occupied,  it  will  therefore  be  proper  to  refer  to 
the  terms  of  the  deed. — (His  Lordship  then  stated  the 
material  parts  of  the  deed.)— It  thus  appears  that  the 
intention  of  the  parties  was,  instead  of  pressing  Mare  for 
immediate  payment  or  liquidation,  to  allow  him  to  con- 
tinue his  business  in  such  a  manner,  if  possible,  that  after 
paying  off  his  creditors  he  should  have  the  option  of  going 
on  for  himself;  that  the  business  was  to  remain  his,  sub- 
ject to  his  clearing  off  his  debts;  that  the  inspectors  were 
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1866.  to  advise  and  control  him^  to  receive  the  proceeds  < 
business,  and  after  paying  current  expenses  (incl 
such  debts  as  the  plaintiff's),  and  not  before,  to  divic 
surplus  amongst  the  old  creditors.  They  were  not  tc 
a  share  of  the  profits,  and  were  only  to  receive  their 
costs  and  expenses.     The  deed  contains  no  power  i 

inspectors  to  take  the  management  of  the  business  i 
exclusion  of  Mare :  so  that  they  could  not  dismiss  hii 

master  or  principal  might  his  servant  .or  agent. 

Under  these  circumstances  we  think  it  cannot  be 
tained  that  the  inspectors  became  Mare's  masters  ox 
cipals  in  the  business,  or  liable  as  such  for  debts  im 
by  Mare  &  Co. 

Nor  can  the  plaintiff  justly  complain  of  this  result, 
form  of  the  order  gave  him  notice  that  Mare  &  Co 
his  customers ;  and  to  that  firm,  and  to  the  trust  fo 
ment  of  current  expenses,  he  must  be  content  to  looi 

The   direction   of  the   learned  Judge   that,   undi 
above  circumstances,  there  was  evidence  of  liability  < 
part  of  the  defendants,  was  therefore  erroneous,  and 
de  novo  must  be  awarded. 

Trial  de  novo  acconlinj 


(Bxt^ttintt  ^tpovts. 
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1866. 

LoBD  Colchester  and  Others  v.  Kewnet.  ^^  28. 

JL5Y  consent  of  the  parties  and  order  of  a  Judge^  the  The  38  Geo.  3, 

C«  Of  B>  'vvy 

lollo^ng  case  was  stated  for  the  opinion  of  this  Court,  which  exempts 

.  firom  land  t&x 

Without  pleadings : —  "  any  hoe- 

Tbeplaintifis  are  three  of  the  Royal  Commissioners  of  pectofito 

the  Patriotic  Fund,  and  the  trustees  of  the  said  Commis-  JSy  to^oJT 

rioners;  and  the  defendant  is  the  collector  of  land  tax  for  fi^att^*" 

Ae  parish  of  Wandsworth.  ^"^^  ^*  ^^ 

By  a  Royal  Commission,  issued  by  her  Majesty's  com-      Sembk^  thsx 

the  word 

n>and  the  7th  day  of  October,  1854,   addressed   to   the  "hospital," 

p.  in  that  Act, 

*nnce  Consort,   the  plaintiils,  and  other  noblemen  and  is  used  in  a 
8^tlemen,  after  reciting  (amongst  other  things)  that  during  on^,  and  that 

thft   *!.  ^  ij'  •!  J  •  any  institution 

"*e  tiien  present  war  many  soldiers,  sailors  and  mannes,  wluch,  though 
■Irving  in  her  Majesty's  armies  and  fleets,  had  gallantly  fe'JJ^Jhf^^ 
^eo  in  battle,  or  by  other  casualties,  during  war:  And  in  a  popular 

,        ^  ^  J  ^  o  sense  be  called 

'^t  it  had  been  represented  to  her  Majesty  that  many  of  »  hospital, 

might  claim 
^         ^  ^  exemption. 

l^j^iKUnissionen  appointed  by  the  Crown  to  administer  funds  subscribed  by  the  public  for 
^i^^lief  of  the  widows  and  orphans  of  soldiers,  sailors  and  marines,  wlio  died  in  battle, 
^?2^%ied  land  charged  with  land  tax,  and  built  upon  it  and  endowed  an  asylum  for  the 
j^Po^  maintenance  and  education  of  three  hundred  daughters  of  such  soldiers,  sailors, 
^^^^UoineB. — Hdd^  that  the  land  having  been  charged  with  land  tax,  would  still  be  charge- 

5^^  the  hands  of  the  Crown,  even  if  (Srectly  purchased  for  the  Crown, 
c;^  ^^^  MmMs,  that  even  if  this  asylum  had  been  in  existence  at  the  time  the  38  Geo.  3, 

^rpttsed,  it  would  not  have  been  exempt  as  Crown  land, 
ait^^*^^  also,  that  the  asylum  was  not  a  "  hoepitar*  in  the  popular  sense,  which  is  rather 
^Kjl3f^^^^^^°  ^  ^^  rehef  of  the  sick  or  aged  than  for  the  maintenance  and  education  of 
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1866.       ^^^  subjects  were  desirous  of  testifying  their  loyalty  hj 
^'^r^''"^      just  and  generous  benevolence  towards  the  widows  a 


CoLOHESTER   orphaus  of  her  Majesty's  soldiers,  sailors  and  marines  w 
KiwiriT.      had  been  killed,  or  might  thereafter  die,  amidst  the  rav 

and  casualties  of  war,  and  also  by  their  gifts  and  subscrS. 
tions  to  contribute  towards  the  succouring,  educating  a 
relieving  those  who,  by  the  loss  of  their  husbands  or  pare 
in  battle,  or  by  death  in  active  service  in  the  then  preSi^^  ^){ 
war^  were  unable  to  maintain  themselves,  and  that  it 
expedient  that  public  measures  should  be  taken,  and 
preparation  should  be  made  for  the  safe  keeping  and  b& 
ficial  application  of  the  sums  of  money  which  might 
subscribed  for  the  purposes  aforesaid :  her  Majesty  an 
rized  and  appointed  the  Prince  Consort,  the  plaintifis 
the  said  other  noblemen  and  gentlemen  her  Royal  Comnr&  is- 
sioners  to  make  inquiry  into  the  best  mode  of  aiding    fclc 
loyalty  and  benevolence  of  her  subjects,  of  ascertaining  ^  le 
best  means  by  which  the  gifts,  subscriptions  and  contribu- 
tions of  her  subjects  could  be  best  applied  according^      to 
the  generous  intention  of  the  donors  thereof,  and  from  li  a^* 
to  time  to  apply  the  same  as  any  three  or  more  of  tb^™ 
should  think  fit  or  direct,  either  for  the  immediate  reliw 
of  such  special  objects  of  such  destitution  as  might  co  «3DC 
within  the  meaning  and  purpose  of  such  benevolence^     ^^ 
for  any  of  the  purposes  aforesaid  to  increase,  extend    ^^ 
make   additions   to   any  of  the  royal  or  other  charitable 
institutions    already   founded    for   similar    purposes,     ^^^ 
further  to  apply  all  such  monies  in  such  manner  as  to  ••■^^ 
said  Commissioners,  or  any  three  or  more  of  them,  sho*^' 
seem  fit  in  the  premises,  so  that  they  did   in  all   thi^ff 
secure  the  most  impartial  and  beneficent  distribution     ® 
all  such  monies  as  might  be  received.     And  her  Maj^^  ? 
further  commanded  that   the  fund  should  be  called     ^*^ 
**  Patriotic  Fund." 


k 


Lord 

IB! 
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The  Royal  Commissioners  proceeded  to  act  under  the 
x>mmission,  and  collected  large  sums  of  money  thereunder, 
md,  after  having  appropriated  a  large  portion  of  the  Colchestw 
Patriotic  Fund  towards  the  more  immediate  and  pressing  Kiwrnr. 
relief  of  those  for  whose  benefit  the  Royal  Commission 
iras  issued,  they  considered  it  in  accordance  with  their 
instructions  from  her  Majesty  to  make  a  further  provision 
For  the  objects  of  their  care^  in  such  a  manner  as  would 
confer  permanent  benefit  on  the  two  services,  and  they 
decided  to  establish  and  endow  an  institution  for  the 
education  of  three  hundred  daughters  of  soldiers,  sailors 
and  marines. 

In  pursuance  of  such  purpose,  the  Commissioners  pur- 
chased a  piece  of  waste  land  on  Wandsworth  Common, 
being  part  of  the  manor  of  Battersea  and  Wandsworth,  in 
the  county  of  Surrey,  which  land,  by  deed  made  the  24th 
June,  1857,  was  conveyed  by  Lord  Spenser,  then  being 
seised  in  fee  thereof,  to  the  plaintiffs,  their  heirs  and  assigns, 
to  the  intent  that  the  land  might  be  held  free  from  all 
rights  of  common,  and  in  trust  for  the  Royal  Commis- 
sioners of  the  Patriotic  Fund. 

The  Royal  Commissioners  built  upon  the  land,  and 
endowed  an  asylum  for  the  support,  maintenance  and 
education  of  three  hundred  daughters  of  the  said  soldiers, 
sailors  and  marines,  called  **  The  Royal  Victoria  Patriotic 
Asylum.^  The  land  was  purchased  and  the  asylum  wholly 
built  and  endowed  out  of  the  funds  of  the  said  Patriotic 
Fund,  and  from  no  other  source  whatever. 

The  asylum^  with  its  buildings  and  appurtenances,  is 
Used  solely  and  exclusively  for  the  purposes  for  which  it 
x^BB  originally  designed.  The  present  inmates  are  daugh- 
ters of  non-commissioned  soldiers,  sailors  and  marines  who 
lost  their  lives  in  the  late  war  with  Russia,  or  in  conse- 
f}uence  of  that  war.     They  are  lodged  and  boarded  in  the 


^ 
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1866.       ^'^  asjlum,  and  are  entirely  maintained,  cbthed  am 

"'^^'^^      educated  there  at  the  sole  coat  of  the  *'  Patriotic  Fund, 
Lord 

CoLOHisTSR    a  portion  of  which  has  been  specificially  appropriated 
Kbwvst.      an  '<  Endowment  Fund,"  and  invested  in  public  securitieSi. 
All  the  expenses  of  and  incidental  to  the  said  hospital  ai 
defrayed  and  paid  out  of  the  income  of  the  said  *'  Endow— ^ 
ment  Fund,''  so  far  as  it  will  go ;   and  if  the  expence^^ 
exceed  such    income,    the   balance    is  paid    out   of   th( 
•'  Patriotic  Fund." 

In  August,  1863,  the  assessors  of  land  tax  for  the  parisl 
of  Wandsworth  charged  the  said  asylum  for  and  in  res] 
of  its  scite^  and  of  the  buildings  within  its  walls  and  liraiti 
to  the  land   tax  for  one  year  and  a  half  in  the  sum 
37/.  10«.     The  plaintifis  appealed  to  the  Local  Land  Ti 
Commissioners  against  the  assessment;   but   they  dete-^=^^^r- 

mined  that  the  plaintiils  were  liable  to  be  assessed,  an: =id 

that,  in  their  opinion,  the  said  asylum  is  not  a  hospit 
within  the  meaning  of  the  38  Gea  3,  c.  6,  or  a  roy 


charity.     Notwithstanding  such  decision  the  plainti0s  i 
fused  to  pay  the  assessment,  and  the  defendant  distrain 
a  certain  chattel  of  the  plaintiffs  for  the  purpose  of  enforci 
payment,  whereupon  this  action  was  brought. 

The  question  for  the  opinion  of  the  Court  is,  wheth 
or  not  the  said  asylum  is  absolutely  exempt  and  free  fi 
being  assessed  and  rated  to  the  land  tax  for  or  in  resj 
of  the  scite  thereof,  and  of  the  buildings  within  the  wa 
and  limits  thereof 

If  the  Court  shall  be  of  opinion  that  the  said  asylum 
not  liable  to  be  assessed  and  rated  to  the  land  tax  for 
in  respect  as  aforesaid,  judgment  is  to  be  entered  for  t 
plaintiffs.     If  the  Court  shall  be  of  opinion  that  the  sai 
is  liable  to  be  assessed  and  rated  to  the  land  tax,  judgme? 
is  to  be  entered  for  the  defendant. 
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The  Solicitor  General  {Prideaiuc  with  him)  argued  for 
the  plaintiffs  (a). — First,  this  asylum  is  exempt  from  the 
land  tax  as  a  *' hospital'*  within  the  meaning  of  the 
38  Geo.  3y  c.  5.  The  first  statute  which  contained  explicit 
directions  for  collecting  and  assessing  the  land  tax  was  the 
4  Wm.  &  M.  c.  1.  Most  of  the  provisions  of  that  statute 
were  embodied  in  acts  of  parliament  annually  passed  to 
continue  the  tax,  until  the  year  1797,  when  the  38  Geo.  3, 
G.  5,  passed.  The  land  tax  assessed  under  that  Act  was 
made  perpetual  by  the  38  Geo.  3,  c.  60,  but  the  latter 
Act  was  repealed  by  the  42  Geo.  3,  c.  116,  ss.  1,  3,  except 
so  far  as  it  rendered  the  38  Geo.  3,  c.  5,  perpetual.  The 
question  therefore  depends  on  the  construction  of  the 
38  Geo.  3,  c.  5.  The  3rd  section  of  that  Act  imposed  a 
tax,  after  the  rate  of  20«.  in  every  100/.,  upon  ready  money, 
debts,  goods,  wares  merchandise  or  other  chattels  or  per- 
sonal estate  (&),  and  a  tax  after  the  rate  of  4«.  in  the  pound 
on  the  annual  amount  on  public  offices  or  employments 
of  profit,  salaries,  &c.  The  4th  section  of  that  Act 
imposed  a  rate  not  exceeding  4«.  in  the  pound  on  manors, 
messuages,  lands,  quarries,  &c.,  and  all  other  hereditaments. 
The  25th  section  (e)  provided  that  nothing  in  that  Act 


1866. 

Lord 
colohestsk 

V. 

Kbwiixt. 


(a)  May  28.  Before  PoOoek, 
C.  B.,  Martin^  B^  Sramwett^  B., 
and  ChanneB^B,, 

(b)  This  tax  was  repealed  by 
the  3  &  4  Wm.  4,  c.  12 :  and  by 
the  6  Greo.  4,  c.  9,  s.  21,  it  is  de- 
clared thai  the  duties  on  salaries, 
offices  and  employment  of  profit 
shall  not  be  charged  upon  any 
salaries,  &c.,  especially  exempted 
from  payment  of  taxes  by  any  act 
of  parliament. 

(c)  Sect.  25  :—"  Provided  that 
nothing  in  this  Act  contained 
shall  extend  to  charge  any  col- 


lege or  hall  in  either  of  the  two 
universities  of  Oxford  or  Cam- 
bridge, or  the  colleges  of  Wind- 
sor, Eton,  Winton  or  Westmin- 
ster, or  the  corporation  of  the 
governors  of  the  charity  for  the 
relief  of  the  poor  widows  and 
children  of  clergymen,  or  the 
college  of  Bromley,  or  any  hos- 
pital in  England,  Wales,  or  Ber- 
wick-upon-Tweed, for  or  in  res- 
pect of  the  scites  of  the  said 
colleges,  halls,  or  hospitals,  or 
any  of  the  buildings  within  the 
walls  or  limits  of  the  said  colleges, 
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contained  shall  extend  to  charge  any  college  or  hall  in  the 
Universities  of  Oxford  or  Cambridge,  &c.,  '^  or  any  hoepital 
CoLCHUTiR    in  England,"  &c.,  'Mn  respect  of  the  scites  of  the  said 
KxwirsT.      college,  halls  or  hospitals/'  **  or  shall  extend  to  charge  any 
other  hospitals  or  almshouses  in  England,  &&,  for  or  in 
respect  only  of  any  rents  or  revenues  which,  on  or  before 
the  25th  March,  1693,  were  payable  to  the  said  hospitals 
or  almshouses,    being  to    be  received  and  disbursed  for 
the  immediate  use  and  relief  of  the  poor  of  the  said  hos- 
pitals and  almshouses  only.**    Though  the  word   **  alms- 
houses" is  first  introduced  in  the  latter  part  of  that  section, 
the  word  '*  hospital'^  in  the  former  part  must  include  alms- 
houses, otherwise  this  absurdity  would  follow,  that  alms- 
houses would  be  liable  to  pay  the  tax  in  respect  of  their 
scites,  but  not  in  respect  of  their  rents  or  revenues.     The 
26th  section  (a)  shews  that  the  legislature  used  the  word 


balls,  or  hospitals ;  or  any  master, 
fellow,  scholar,  or  exhibitioner  of 
any  such  college  or  hall,  or  any 
reader,  ofEcer  or  master  of  the  said 
universities,  colleges  or  halls ;  or 
any  masters  or  ushers  of  any 
schools  in  England,  Wales,  or 
Berwick-upon-Tweed,  for  or  in 
respect  of  any  stipend,  wages, 
rents,  profits,  or  exhibitions  what- 
soever arising  or  growing  due  to 
them  in  respect  of  the  said  several 
places  or  employments  in  the 
said  universities,  colle^^s,  or 
schools ;  or  to  charge  any  of  the 
houses  or  lands  which,  on  or 
before  the  25th  day  of  March, 
1693,  did  belong  to  the  scites 
of  any  college  or  hall  in  Eng- 
land, Wales  or  Berwick-upon- 
Tweed,  or  to  Christ*s  Hospital, 
Saint  Bartholomew,  Bridewell, 
Saint  Thomas  and  Bethlehem 
Honpitals,  in  the  city  of  London 


and  borough  of  Southwark,  or 
any  of  them,  or  to  the  said  cor- 
poration of  the  governors  of  the 
charity  for  the  relief  of  the  poor 
widows  and   children  of  cler;gy- 
men,  or  tie  college  of  Bromley  ; 
or   shall   extend   to   charge   anjr 
other  hospitals  or  almshouses  in. 
England,    Wales,    or    Berwick- 
upon-Tweed,   for  or  in  respect 
only  of  any  rents  or  revenues 
which,  on  or  before  the  said  25th. 
day  of  March,  1693,  were  payables 
to   the   said   hospitals    or  alms-^ 
houses,  being  to  be  received  and 
disbursed  for  the  immediate  use 
of  and  relief  of  the  poor  of  the 
said    hospitals    and    almshooses 
only." 

(a)  Sect.  26.— "  Provided  that 
no  tenants  that  hold  or  enjoy  any 
lands  or  houses  by  lease  or  other 
grant  from  the  said  corporation, 
or  any  of  the  said  hospitals  or 
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"  faoBpital**  in  the  25th  section,  as  synonymous  with  **  alms-        1866. 

hotue."    In  the  27th  section  (a)  the  word  '^  schools''  is 

introduced  in  conjunction  with  hospitals  and  almshouses. 

^Jt^artin,  B. — Does  the  25th  section  exempt  any  other  than 

hcMBpitals  then  existing  ?]   When  the  42  Geo.  3,  c.  116,  s.  3, 

de  perpetual  the  charges  and  exemptions  contained  in 

38  Geo.  3,  a  5,  if  the  legislature  had  intended  that  in 

future  institutions  of  this  kind  should  be  subject  to  the  tax, 

they  would  have  said  so.     [Pollock,  C.  B.,  referred  to  All 

Somti  College  v.  Cottar  (i).]    There  the  college  purchased 

l^nd  of  a  parish  under  a  private  act  of  parliament,  which 

provided  that  the  college  should  pay  all  taxes  to  which  the 

premises  then  were  or  should  thereafter  be  subject;  and 

•^rd  Alvanley,  C.  J.,  in  delivering  the  judgment  of  the 

Coart,  said  that  this  stipulation  was  introduced  for  the 

^^presB  purpose  of  guarding  against  the  very  exemption 

^hich  was  then  set  up.     [Bramwellj  B. — The  first  part  of 

^^  25th  section  exempts  the  colleges,  halls  and  hospitals 

■**©iitioned  in  respect  of  their  scites  ;  the  latter  part  of  the 

Action  exempts  all  other  hospitals  or  almshouses  in  respect 

®f  their  rents  or  reoenues.     Martin,  B.  —The  26th  (c),  27th 

^OisliQijjgg^    do  claim  or  enjoy  discharge  any  tenant  of  any  of 

^^7  freedom,  exemption  or  ad-  the  houses  or  lands  belonging  to 

^^titage  by  this  Act,  but  that  all  the  said  colleges,  halls  or   hos- 

^^^  houses  and  lands  which  they  pitals,  almshouses,  or  schools,  or 

*^  hold  shall  be  rated  and  assessed  any  of  them,  who  by  their  leases 

^^  to  much  as  they  are  yearly  or  other  contracts  are    and    do 

^^trth  over  and  above  the  rents  stand   obliged  to  pay   and   dis- 

and  payable  to  the  said  charge  all  the  rates,  taxes  and 


^^)rporation,  or  to  the  said  hos-  impositions  whatsoever,  but  that 

t^iUds  or  almshouses,  to  be  re-  they  and  every  of  them  shall  be 

^«tved    and    disbursed    for    tho  rated   and  pay    all    such   rates, 

^tunediate  support  and  relief  of  taxes,  and  impositions,  anything 

^lie  poor  of  the  said  hospitals  and  in  this  Act  contained  to  the  oon- 

^Imshoates.*'  trary  notwithstanding.** 
(a)  Sect.27.— "Providedalways  (*)  3  Bos.  &  P.  635. 

that  nothing  in  this  Act  contained         (c)  Ante^  p.  450. 
^hall  be  constmed  or  taken  to 
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1866.        ^^^  (^)  ^^^  ^^^^  (P)  sections  have  reference  to  the  latter 
^"^^^'^^^      part  of  the  25th  scction.l     The  word  "  hospital"  is  used  in 

IX)BD  *  ... 

CoLCBESTEE    Its  popular  signification.     Its  definition  in  Johnson's  Dic- 
Kewxet.      tionary  is  "  a  place  built  for  the  reception  of  the  sick  or 
support  of  the  poor."  It  is  true  that  in  The  Case  of  Sutton* s 
Hospital  (c)   Lord    Coke  states  that  as  the   poor  of  the 
hospital  were  not  incorporated,  it  was  no  legal  hospital. 
But  in  Co.  Lilt.,  342  a,  it  is  said: — "Nota:  of  hospitals 
some  are  corporations  aggregate  of  many ;  as  of  master  fx 
warden,  &c.,  and  his  confreres ;  some  where  the  master  or 
warden  hath  only  the  estate  of  inheritance  in  him,  and  the 
brethren  or  sisters  power  to  consent,  having  college  and 
common  seal :  some  where  the  master  or  warden  hath  the 
state  in  him,  but  hath  no  college  or  common  seal."    Id  a 
comment  on  this  passage  in  Kyd  on  Corporations,  vol.  1, 
p.  26,  the  author  observes  that  there  is  no  difference  in  legil 


(a)  Sect.  28.—"  And  in  case 
any  question  hath  been  or  shall 
be  made,  how  far  anj  lands  or 
tenements,  belonging  to  any  hos« 
pital  or  almshouse  in  England, 
Wales  or  Berwick-upon-Tweed, 
not  exempted  by  name  out  of  this 
Act,  ought  to  be  assessed  and 
charged  to  the  land  tax ;  be  it 
enacted  and  declared^  that  the 
same  shall  be  determined  by  the 
said  Commissioners,  or  any  three 
or  more  of  them,  or  the  major 
part  of  them,  then  present,  upon 
appeal  before  them  at  the  day  or 
days  by  them  appointed  for  the 
hearing  and  determining  of  ap- 
peals, whose  determination  in 
such  case  shall  be  final.** 

(h)  Sect.  29.—"  Provided  al- 
ways, and  it  is  hereby  enacted, 
that  all  such  lands,  revenues,  or 
rents  belonging  to  any  hospital 


or  almshouse,  or  settled  to  ai^T 
charitable  or  pious  use,  as  we^ 
assessed  in  the  fourth  year  of  t.1* 
reign  of  their  late  Majesties  K  i^ 
William  and  Queen  l^Iary,  sba^ 
be  and  are  hereby  adjudged       *** 
be  liable  to  be  charged  towa^"^ 
the  payment  of  this  present  ai^  * 
and  that  no  other   lands,  ter'^' 
ments,   or    hereditaihents, 
nues,  or  rents  whatsoever, 
belonging    to    any    hospital 
almshouse,    or    settled    to 
charitable  or  pious  uses  as  afoi 
said,  shall  be  charged,  taxed 
assessed  by  virtue  of  this  prese' 
Act  towards  the  said  sum  to 
raised    in    England,  Wales 
Berwick-upon-Tweed  as  afor^^ 
said ;  anything  herein  containc 
to  the  contrary  notwithstanding 
(c)  lOBep.  22  b,  sob. 
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consideration  between  hospitals  which  have  a  common  seal 
and  colleges  either  in  the  universities  or  out  of  them  ;  that 
there  are  other  hospitals,  which,  having  no  common  seal,  can- 
not properly  be  considered  as  corporations,  the  master  or  war- 
den being  merely  a  trustee  for  the  house  ;  and  that  there  are 
other  hospitals  where  the  poor  who  are  the  object  of  the 
founder^s  bounty  are  not  themselves  incorporated,  but  the 
corporate  succession  is  vested  in  trustees,  who  have  no 
beneficial  interest,  but  are  only  instruments  to  effectuate 
^  purposes  of  the  institution,  such  as  the  Charter  House, 
ukI  most  other  hospitals  of  modem  creation/' 

Secondly,  the  scite  of  this  asylum  is  land  belonging  to  the 
Crown,  and  therefore  the  case  falls  within  the  principle  of 
Ac  decision  in  The  Attorney  General  v.  Hill  {a).  It  is  a 
B^i^cral  proposition  of  law  that  the  Crown  is  not  bound 
P7  a  statute  unless  expressly  named.  The  plaintiffs  are 
^^^  tnistees,  appointed  by  the  Queen,  and  if  she  revoked 
^he  commission,  the  plaintiffs  would  hold  the  land  in  trust 
*»  the  Queen. 
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18(KJ. 

Lord 

colohestbb 

p. 

Kewmit. 


JKeWsh  (Philbrick  with  him),  for  the  defendant. — First, 
^>s  institution  is  not  a  **  hospital'^  either  within  the  strict 
'^P^  or  the  popular  signification  of  that  word.  Hospitals 
*•*  either  ecclesiastical  or  lay.  The  former  were  given  to 
*^  Crown  by  the  27  Hen.  8,  c.  28,  and  37  Hen.  8,  c.  13 : 
^'^'  Litt  342  a.  It  is  not  contended  that  a  "  hospital" 
***^*«8arily  implies  a  corporation  ;  the  ordinary  meaning  of 
"*®  Word  is  "  a  place  built  for  the  reception  of  the  sick  or 
^  ^pport  of  the  poor.*'  But  this  institution  does  not  come 
^4in  that  definition,  for  it  is  devoted  to  the  education  of 
^Qildren.  It  is,  in  truth,  an  endowed  school,  and  it  could 
®*^  have  been  intended  that  every  endowed  school  should 

^Xempt  from  the  tax  in  respect  of  its  scitc. 


(a)  2  M.  &  W.  160. 
^OL.  IV. — H.  &  C.  H  U 
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1866.  Secondly,  assuming  that  this  institution   is  a  hospital 

^-^^r^^      within  the  meaning  of  the  38  Geo.  3,  c.  6,  it  is  not  exempt 

^*D  •  •  1  A  • 

CoLOHKSTSB,  from  thc  land  tax^  because  the  exemption  m  that  Act  is 
Kkwmit.     confined  to  hospitals  in  existence  at  the  time  the   Act 
passed.  [Channell,  B.— The  29th  section  (a)  expressly  pro- 
vides that  hospitals  assessed  under  the  4  &  5  Wm«  &  M. 
c.  1,  shall  not  be  exempt.]     Whilst  the  Land  Tax  Acts 
were  annual  the  amount  would  be  assessed  with  reference 
to  the  property  liable  to  be  taxed  or  exempt ;  but  when 
the  38  Geo.  3,  c.  5,  made  the  tax  perpetual,  and  imposed 
a  certain  fixed  charge  on  the  several  counties  and  places 
therein  mentioned,  if  hospitals  subsequently  erected  were 
to  be  exempt^  an  additional  burthen  would  be  cast  upon 
the  other  property.     [BramweU^  B. — When  the  legislature 
said  that  no  hospital  shall  be  charged  in  respect  of  its  scite, 
they  must  have  meant  that  to  apply  only  to  existing  hospi- 
tals of  which  they  had  knowledge  and  could  calculate  the 
effect  of  the  exemption.]     It  would  clearly  be  so  when  the 
tax  was  imposed  annually,  and  the  same  construction  must 
be  put  on  the  38  Geo.  3,  c.  5,  which  made  the  tax  per- 
petual.    The  object  of  perpetuating  it  was  to  enable  it  to 
be  redeemed,  which  was  provided  for  by  that  Act.     Thc 
authorities  throw  little  light  upon  the  subject.     In  the  case 
of  All  Souls  Colkffey.  Costar  (b)  the  buildings  had  been  made 
part  of  the  college  after  the  passing  of  the  4  &  5  Wm.  &  M. 
c.  1,  and  before  the  38  Geo.  3,  c.  5,  and  the  Court  declined 
to  express  any  opinion  with  respect  to  colleges  erected  siaO^ 
the  land  tax  was  made  perpetual. 

Thirdly,  the  Crown  has  no  legal  estate  or  benefic 
interest  in  this  institution.  It  is  to  all  intents  and  pu 
a  charity  supported  by  the  voluntary  contributions  of  p 
vate  individuals.  It  is  true  that  in  one  sense  the  Crown 
considered  as  having  an  interest  in  all  charities ;  inasmu 
(a)  Ante,  p.  452 .  (6)  3  Bos.  &  P.  635. 


TRINITY  TERM,    29    VICT.  465 

BB,   if  their  fundB  were  diverted  the  Attorney   General       1866. 
might  take  proceedings  on  behalf  of  the  Crown  ;  but  that      ^"^     ' 
is  not  stich  an  interest  as  to  exempt  them  from  the  land   Colohbstee 

tSX.  KSWIIBT. 

The  SoKeitar  General^  in  reply. — This  is  clearly  a  hospital 
within  the  definition  of  that  word  in  Webster's  Dictionary, 
▼us-9  ''a  building  appropriated  for  the  reception  of  seamen, 
soldien^  foundlings,  &c*9  who  are  supported  by  the  public,  or 
by  private  charity.^    The  38  Geo.  3,  c.  5,  s.  25,  has  a  pro- 
spective operation,  and  its  meaning  is  that  the  particular 
wacription  of  property   thereby   exempted  shall   not  in 
Aittire  be  subject  to  that  tax.     If  a  poll  tax  was  imposed 
*^t]i   an  exemption  of  a  certain  class  of  individuals,  the 
^^^■nptioD  would  apply  to  all  future  individuals  of  that 

Cur.  ado.  vult 

*X%e  judgment  of  the  Court  was  delivered  in  the  foUow- 
"^K  Trinity  Vacation  (June  26),  by 

Ohahitkll,  B. — The  question  for  our  decision  in  this 

"P^cial  case  is  whether  the  scite  of  the  **  Royal  Victoria 

"^triotic  Asylum''  is  liable  to  be  assessed  to  land  tax.    Ex- 

^^^ption  is  claimed  by  the  plaintiffs,  who  are  the  trustees 

^  the  asylum,  on  two  gronnds : — First :  that  this  asylum  is 

^  hospital,  and  therefore  exempt  by  the  25th  section  of 

Uie  38  Geo.  3,  c.  6.    Secondly :  that  it  is  Crown  land,  and 

therefore  exempt     On  the  part  of  the  defendant  these 

propositions  are  disputed,  and  it  is  further  contended  that, 

even  if  this  were  a  hospital  within  the  meaning  of  that 

word  in  the  section  in  question,  yet  it  was  not  in  existence 

in  the  38th  year  of  Geo.  3,  and  that  the  exemption  only 

extends  to  institutions  then  existing. 

H  u  2 
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1866.  '^^^  ^^^^  ^^^  ^""y  ^^  ^"'  ^^  '^®  ^*®^»  *"^  *^  ^'''  '^^^ 

^^ — '       requisite  further  to  refer   to  them.      It  will  however 

Lord 

CoLcnKSTEA    necessary  to  examine  the  statutes  imposing  the  land  tax^ 
KBwiifiYi      shew  how  the  law  now  stands^  and  the  successive  chan 
that  have  been  made. 

The  tax  appears  to  have  been  first  imposed  as  an  ana 
tax  in  the  time  of  William  and  Mary,  and  by  several  suc^ 
sive  acts  of  parliament  to  have  been  continued.  Those  ^ 
imposed  not  only  the  tax  now  known  as  the  land  tax»  t 
also  a  tax  on  personal  property  and  salaries  somewl: 
analogous  to  the  present  income  or  property  tax,  and  fro 
the  time  of  the  4  &  5  Wm.  &  M.  they  contained  a  claa 
exempting  hospitals  from  its  operation  in  somewhat  simil 
terms  to  that  hereafter  referred  to.  These  annual  Ac 
appear  to  have  been  passed  in  much  the  same  terms  od 
1797,  the  date  of  38  Geo.  3,  c.  5,  the  last  annual  Act 

The  25  th  section  of  that  Act  provides  that  nothing 
the  Act  shall  extend  to  charge  any  college  or  hall  in  eitl 
University,  or  certain  colleges  named,  or  the  Corporati 
of  the  Sons  of  the  Clergy,  or  the  (]!ollege  of  BrornL 
"or  any  hospital  in  England,  Wales,  or  Berwick  up 
Tweed,  for  or  in  respect  of  the  scites  of  the  said  college  a 
halls,  or  hospitals,  or  any  of  the  buildings  within  the  wi 
or  limits  thereof.*'  The  section  then  proceeds  to  prov 
for  the  exemption  of  persons  connected  with  such  m 
tutions  from  the  tax  on  their  salaries,  and  also  fur 
exemption  of  lands  which  in  1692,  the  date  of  the  i 
4  &  5  Wm.  &  M.,  had  formed  part  of  the  site  of  any  c 
lege,  or  of  certain  specified  institutions.  And  also,  t 
the  Act  should  not  charge  "  any  other  hospitals  or  all 
houses"  in  respect  of  lands  the  rents  of  which  in  U 
had  been  applicable  solely  to  the  relief  of  the  inmates. 

Now   the  first  question   that  arises  is  whether,  if  1 
asylum  had  been  in  existence  at  the  passing  of  this  / 
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the  trustees  could  have  claimed  exemption.     It  is  objected 
that  they  are  not  incorporated,  and  that  there  can  be  no 
hospital  without  incorporation.      And   no   doubt   the  old 
authorities  tend  to  shew  that  a  hospital  must  be  incor- 
porated.    But  they  shew  something  more,  for  I^rd  Coke 
says,  in  Sutton's  Case  {a\  that  there  is  no  legal  hospital 
except  where  the  poor  persons  benefitted  are  themselves 
incorporated,  and  he  says  that  where  the  corporate  suc- 
cession is  vested  in  trustees  to  effectuate  the  purposes  of 
the  institution,  that  is  no  legal  hospital.  It  seems,  however, 
tolerably  clear  that  a  legal  hospital  in  that  sense  is  not 
Q^ant  when  the  word  hospital  is  used  in  this  section,  for 
towards  the  end  of  the  section  the  words  *^  other  hospitals" 
^^  fblbwed  by  the  names  of  some  particular  hospitals,  some 
of  which  seem  not  to  be  incorporated  in  such  a  manner  as 
to   make  them  legal  hospitals  under  this  definition.      If 
^en  we  understand  that  the  word  •*  hospital'*  in  the  section 
^*^^C8  not  mean  strictly  a  legal  hospital  is  there  any  reason 
'^^  SQppodng  there  need  be  any  incorporation  at  all  ? 

It  seems  rather  more  reasonable  to  hold  that  the  word 

■ 

^  Used  in  a  popular  sense  only,  and  that  any  institution 
^hich,  though  not  in  a  strictly  legal,  might  in  a  popular 
'^'^ae  be  called  a  hospital,  might  claim  exemption.  But 
*^*^e  doubt  must  arise  whether  even  upon  this  view  this 
'^^^tution  would  be  a  hospital,  by  which  word  we  under- 
*teiid  rather  an  institution  for  the  relief  of  the  sick  or  aged 
^^^n  for  the  maintenance  and  education  of  children.  We 
^^  Hot  speak  of  a  hospital  for  orphans. 

^Qt,  upon  the  whole,  we  are  inclined  to  think  that  if  this 
^^titation  bad  been  in  existence  at  the  time  of  the  passing 

^  die  Act  38  Geo.  d,c.  5,  it  might  have  claimed  exemption. 

^^t  this  is  not  so  clear  as  to  make  it  unnecessary  to  con- 


1866. 


Lord 
golcuester 
r. 
Kewnxt. 


(a)  10  Rep.  22  b. 
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1866.  aider  the  position  of  a  subsequently  founded  bospita 
^'^•^^'t^^  this  character  and  the  course  of  the  subsequent  legislal 
CoLOBuna  In  the  same  session  (38  Geo*  3)  was  passed  aoo 
KiwiiKT.  Act  (chap.  60)9  which  enacted,  that  the  sums  chaiged 
the  previous  Act  (chap.  5)  on  counties,  towns  and  pla 
in  respect  of  land  within  the  same,  to  be  raised,  levied 
paid  within  a  year,  should  be  raised,  levied  and  paid  ye 
for  ever.  And  the  several  powers,  provisions,  clansea^ 
of  the  former  Act  should,  except  as  in  the  second 
altered  or  varied,  be  in  full  force  as  if  repealed  and 
enacted  in  that  Act,  but  that  all  this  should  be  subjec 
redemption  as  therein  provided.  By  subsequent  stat 
the  provisions  for  redemption  were  from  Ume  to  1 
altered,  repealed,  re-enacted  and  consolidated,  but 
scheme  remained  the  same,  and  the  alterations  were  pri 
pally  of  the  machinery  and  regulations  for  carrying  it 
effect 

Now,  one  object  of  the  legislature  in  passing  the 
was  to  support  the  public  credit  by  imposing  a  fixed  eh 
on  land,  on  the  strength  of  which  money  could  be  borrow 
and  to  relieve  the  country  of  a  portion  of  the  existing  • 
on  advantageous  terms. 

Provision  was  made  for  redemption  of  the  tax  by  ti 
ferring  to  the  Commissioners  for  the  reduction  of 
national  debt  a  sum  in  consols  the  income  of  which  sh 
exceed  by  one-tenth  the  tax  to  be  redeemed. 

At  this  time  the  funds  were  greatly  depreciated  as  < 
pared  with  other  securities,  and  especially  with  land. 

A  permanent  charge  of  10/.  a  year  upon  land  w 
therefore  be  of  greater  value  in  the  market  than  a 
producing  11/.  a  year  in  the  funds.  It  would,  therefbi 
the  then  imposed  tax  was  to  be  permanent,  be  to  the 
terest  of  landowners  to  redeem ;  and  upon  their  doit 
the  revenue  would  be  benefitted  to  the  extent  of  one-t 
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of  the  tax  redeemed.     It  was  therefore  the  policy  of  the        18GG. 
legislature  to  encourage  redemption.     That  this  was  so  we       ^^    ^ 
•ee  Stom  the  extensive  powers  given  to  persons  having  a    CoLCHisTKa 
Gmited  interest  only  to  raise  money  to  redeem  the  tax,  from      Kkwnkt. 
other  inducements  held  out  to  landowners  to  redeem,  and 
nom  the  fiict  that  upon  refusal  of  the  owners  third  persons 
niight  purchase  the  tax,  retaining  it  as  a  charge  payable  to 
f       themaelves.     But  no  one  would  have  redeemed  the   tax 
onleas  it  had  been  made  a  permanent  charge  upon  the 
lu^  not  likely  ever  to  be  much  less  in  amount,  and  not  to 
»^  got  rid  of  except  by  redemption.     If  that  were   the 
esse  the  redemption  would  necessarily  increase  the  market 
^ue  of  the  land,  and  would  do  so,  as  we  have  shewn,  to  a 
S'^Cftter  extent  than  the  sum  required  to  be  expended  in 
^°^  I'edemption.     If,  however,  the  land  was  to  be  liable  to 
the  tax  in  the  hands  of  one  purchaser  but  not  of  another, 
^be  Value  of  the  land  to  sell  would  not  be  increased  in  pro- 
Portion  to  the  outlay  for  redemption.     To  carry  out  the 
policy  of  the  Act,  therefore,  we  should  expect  to  find  that 
^^   xiew  or  shifting  exemptions  could  arise  or  come  into 
^^^ot  after  the  tax  became  permanent. 

^he  eflPect  of  the  Acts  on  several  points  was  explained 
^^     2Tie    Queen  v.    The   Land    Tax    Commissioners   {a). 
^pon  each  district  separately  assessed  a  fixed  quota  was 
^^  be  charged.    That  was  not  to  be  altered.     Although 
^fore  levy  the  amount  of  tax  redeemed  within  the  dis- 
^ct  was  to  be  deducted,  and  the  remainder  only  levied, 
^^is  was  to  be  levied  on  the  lands  not  exonerated  by  re- 
demption.    These  lands  were  to  be  assessed  yearly  by  an 
equal  pound  rate  sufficient  to  produce  the  required  amonnt. 
We  see  therefore  from  this,  in  the  first  place,  that  the 
amount  of  tax  payable  on  any  particular  portion  of  land 
would  increase  or  decrease  not  according  as  the  value  of 

(ai)  2  £.  &  B.  694. 
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1866.        land  increased  or  decreased  absoliitelj,  but  according  as   it 
^^'"^      increased  or  decreased  relatiTely  to  the  other  lands  in  the 
Colchester    district  not  exonerated.     And  as  any  owner  who  was  abatit       |* 
KcwNET.      to  improve  his  land  to  such  an  extent  as  to  have  any  efleot 
on  the  rest  of  the  district  might  be  expected  first  to  redee 
the  tax,  no  person  could  ever  expect  that  the  amount 
tax   upon  his   land   would   ever  be   sensibly  diminishe 
although   he  would   know  that  if  he   improved  witho«-*' 
taking  the  precaution  of  redeeming  the  tax  would  be  i 
creased.     We  see  then  that  this  inducement  for  redemptioi 
viz.9  that  no  loss  was  likely  to  be  incurred,  was  actualK 
held  out  by  the  legislature.     In  the  next  place  we  see  tb 
if  any  portion  of  land  chargeable  with  tax  came  into 
hands  of  a  proprietor  having  a  valid  claim  of  exemptio^^:^-* 
a  greater  burden  would  be  thrown  upon  the  remainder 
the  district,  for  the  amount  to  be  raised  would  be  the 
as  before,  and  the  land  on  which  it  was  to  be  charged  1 
This  of  itself  is  a  strong  argument  for  supposing  that 
exemptions  must  attach  at  the  time  these  quotas  were  thi 
permanently  fixed,  and  must  in  all  changes  of  ownersh 
fallow  the  land  and  not  the  proprietor.     As  long  as  the 
was   imposed  annually,  although   the  legislature   in 
imposed  the  same  quota  on  such  district  as  they  had  da 
before,  it  must  be  taken  that  this  was  done  deliberate 
and  after  consideration  of  all  the  changes  that  had  take 
place  in  the  ownership  of  property  since  the  last  Act 
find  in  two  cases  arising  under  the  temporary  Acts,  vi 
Harrison  v.  Bulcock  (a)  and  All  Souls  College  v.  De  d 
tar  {b)y  that  it  has  been  held  with  respect  to  additions  t 
hospitals  and  colleges  which  had  been  made  since  exem 
tion  was  first  given,  but  before  the  Act  imposing  the  ta. 
under  which  the  assessment  complained  of  was  made,  th 
such   additions  were   exempt.     The   distinction   betwee 
(a)  1  H.  Bl.  68.  (&)  3  Boa.  k  Tul.  63.5. 
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tbofle  cases  and  the  present  was  noticed  in  one  of  tbem. 

The  M  SauU  CoUege  Case,  by  the  Chief  Justice  of  the 
Common  Pleas,  Lord  Alvanlej/f  who  says  that  with  respect 
to  colleges  founded  since  the  land  tax  was  made  perpetual 
he  would  say  nothing.  The  inference  we  are  disposed  to 
draiv  from  what  was  said  in  that  case  seems  to  us  to  be 
that  the  important  thing  to  see  in  construing  the  exemption 
ts^  whether  or  not  the  land  was  within  the  exemption  at 
the  time  of  the  passirlg  of  the  Act  imposing  the  tax  on  all 
land.     In  that  case  it  was,  in  the  present  it  was  not. 

Considering  therefore  the  hardship  on  other  proprietors 
Q  the  district  which  would  be  caused  by  shifting  exemp- 
•lons  coming  into  operation  on  a  change  of  ownership, 
ogether  with  the  evident  policy  of  the  Act  to  make  the 
^arge  on  land  a  permanent  one  with  a  view  to  encou- 
^S^'^g  its  redemption  for  the  benefit  of  the  revenue,  we 
hirili  we  should  hold  that  there  can  be  no  exemption  in 
^Be  of  lands  not  exempt  when  the  tax  was  made  per- 
**xient. 

^t^Iie  same  construction  would,  we  think,  necessarily  be 
■*^»vn  from  a  strict  construction  of  words  of  the  exception, 
^^  *'  any  hospital"  must  mean  any  existing  hospital. 

^I^hen  the  further  question  arises,  whether  this  asylum 
*  exempt  as  Crown  land,  but  to  this  we  think  the 
*^^c  reasoning  will  apply.  There  is,  indeed,  very  great 
^^Ult  whether,  supposing  this  asylum  to  have  been  in 
**^tence  in  1797,  it  would  have  been  exempt  on  this 
f^^trod,  viz.  as  Crown  land.  It  is  true  the  Commis- 
**^^er8  were  appointed  by  the  Crown,  and  to  some 
'^t^nt  for  public  purposes,  but  it  was  mainly  to  admi- 
^i^ter  funds  contributed  for  a  particular  purpose  by  indi- 
^^^uals.  And  all  taxes  or  other  imposts  charged  upon 
^^m  would  be  payable  from  these  funds  and  not  from  the 


1866. 

Lord 

colcjhebteb 

f. 

Kewmkt. 
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1866.        public  purse.     But,  however  that  may  be,  we  think  that 

^"T^^^      these  lands  having  been  chargeable  with  land  tax  when 

CoLouESTsa   belonging  to  Lord  Spencer,  as  we  presume  to  have  been 

KiwiiKT.      the  case,  although   it  is   not  distinctly  stated,  would   be 

chargeable  still  in   the   hands  of  the  Crown,  if  directly 

purchased  for  the  Crown.     The  case  quoted  to  shew  that 

Crown  lands  are  not  chargeable  with  land  tax  {Attorney 

General  v.  Hill  {a))  seems  to  us  to  favour  this  view  rather 

than  the  contrary,  for  it  is  distinctly  found  in  the  case, 

p.  163,  that  the  assessment  complained  of  on  Deptford 

Dock  Yard  was  for  land  which  had  formed  part  of  the 

dock  yard  when  the  land  tax  was  made  perpetual. 

This  shews  that  in  the  opinion  of  the  late  Mr.  Justice 
fViffhttnan,  who  was  then  counsel  for  the  Crown,  it  was  a 
material  point  in  order  to  make  out  the  exemption.  It 
may  be  observed  that  the  effect  of  holding  that  the  Crown 
must  pay  the  land  tax  chargeable  on  land  which  they  may 
purchase  is  not  really  to  tax  the  Crown^  but  merely  to  make 
the  Crown  pay  the  market  price  for  land  purchased.  If 
the  tax  had  been  previously  redeemed,  of  course  the  pur- 
chase money  would  have  been  larger;  and  the  difference 
between  the  purchase  money  in  the  two  cases  would  be 
gained  by  the  Crown  at  the  expense  of  the  other  pro- 
prietors of  the  district,  not  at  the  expense  of  the  public 
revenue,  whenever  it  purchased  lands  on  which  the 
tax  had  not  been  redeemed,  if  the  exemption  claimed 
were  to  be  allowed.  If  there  were  any  provision  for  re- 
ducing the  amount  of  the  tax  to  be  levied  on  the  district, 
•    of  course  the  case  would  be  different 

There  may  be  some  difficulty  in  enforcing  payment 
against  the  Crown,  and  we  do  not  say  that  all  or  even  any 
of  the  remedies  provided  for  ordinary  cases  could  be  re- 

2    M.  &  W.     159. 
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sorted  to.     We  do  not,  however,  think  that  this  shews  that        i860, 
the  lands  would  not  be  still  chargeable,  or  that  an  assess-      ^^     ' 
ment  in  which  part  of  the  quota  to  be  levied  on  the  district    Colcbebteb 
was  assessed  on  Crown  lands  chargeable  before  they  became      Kbwket. 
Crown  lands  would  not  be  a  good  one. 

For  these  reasons  we  think  our  judgment  should  be  for 
the  defendant. 

Judgment  for  the  defendant 


D'Arcy  t;.  The  Tamar,  Kit  Hill  and  Callinoton         JumB. 

Railway  Company, 


D 


DECLARATION. — For  that   the  defendants,  on  the  a  contract 
29th  day  of  September,  1864,  by  their  bond,  sealed  with  ^f^in^r- 
their  common  seal,  acknowledged  themselves  to  be  held  ^^^not"^' 
and  firmly  bound  to  the  plaintiff  in  the  sum  of  2000i,  to  "^^  "^^^ 

J  ^  '         the  seal  was 

be  paid  to  the  plaintiff. — Breach:  non-payment.  affixed  with 

Plea. — Non  est  factum.  of  the  direc- 

tors meeting 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings  together  as  a 
after  last  Easter  Term,  the  following  facts  appeared. — The     Therefore, 
defendants  were  a  Company  incorporated  by  the  27  &  28  ^*^  /ct  of 
Vict  c  ccxciv.,  and  the  plaintiff  was  the  engineer  of  the  ^^Id*^^ 
Company.  The  bond  in  question,  which  was  dated  the  29th  pany  three 

*      •'  n  '  directors  were 

September,  1864,  was  sealed  with  the  seal  of  the  Company,  a  qnorum,  and 

^^  tne  secret&xjr 

and  countersigned  by  the  secretary..  Three  directors  autho-  obtained  at 

one  time  the 

rized  the  secretary  to  affix  the  seal  to  the  bond,  but  the  authority  of 

two  directors 

authority  was  given  by  two  directors  at  one  time  and  by  to  seal  a  bond 
the  other  director  at  another  time.     No  entry  of  this  bond  to^the  ramneOT 
was  made  in  the  books  of  the  Company.     The  plaintiff  ^^^d" 

at  another 
time  the  authority  of  another  director  i—Held,  that  the  bond  was  not  the  deed  of  the 
Company. 
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1866.        assigned  the  bond  to  one  Hall  for  money  advanced,   ^wMd 

^^^TT^^       the  assignment  was  registered  by  the  secretary.     On    the 

r.  13th  September  18649  there  had  been  a  resolution  of    tbe 

Tamab,  &c., 
Railway  Co.    directors  to  issue  '*Lloyd*s  Bonds"  (a)  to  the  amount    of 

15,000^     It  appeared  that  there  were  four  directors.     The 

24th  section  of  the  27  &  28  Vict,  c  cczclv.  enacts:  **The 

number  of  directors  until  the  first  general  meeting  of  tbe 

Company  after  the  passing  of  this  Act   shall  be  elevent 

and  afterwards  the  number  shall  not  exceed  six,  but  tb^ 

Company  may  from  time  to  time  reduce  or  increase  tb® 

number  of  directors  within   the   limits  of  three  as  tl 

minimum,  and  six  as  the  maximum,  and  the  quorum  of 

meeting  of  directors  shall  be  three,  unless  the  number 

directors  is  reduced  to  three,  and  then  nntil  the  nnm 

is  raised  the  quorum  shall  be  two."    This  Act  incorporat 

the  *'  Companies  Clauses  Consolidation  Act,  1845.'' 

It  was  submitted  on  behalf  of  the  defendants  that  tl 

bond  was  not  the  deed  of  the  Company,  inasmuch  as 

secretary  was  not  lawfully  authorized  to  affix  the  seal 

the  Company  to  it :  and  no  minute  of  it  was  made  in 

books  of  the  Company,  as  required  by  the  98th  section 

the  Companies  Clauses  Consolidation  Act,   1845. 

learned  Judge  directed  a  verdict  for  the  plaintiff,  reservi 

leave  to  the  defendants  to  move  to  enter  the  verdict  for  the 

Montagu  Chambers^  in  the  present  Term,  obtained  a 
nisi  accordingly,  or  for  a  nonsuit ;  against  which 

Patchett  and  Thesiger  now  shewed  cause. — The  bon 
was  produced  with  the  seal  of  the  Company  affixed  to  i 
and  it  is  not  competent  for  them,  under  the  plea  of  noi 
est  factum,  to  set  up  the  defence  that  the  seal  was  irregu 
larly  affixed.  [Channel^  B.— The  plaintiff  was  bound  t 
prove  that  the  deed  was  the  deed  of  the  Company.]  It  w 

(»)  As  to  these  bunds,  sec  llodges  on  Railways,  p.  141,  4th  ed. 
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iflteient  for  the  plaintiff  to  produce  the  bond  with  the         1866. 

ifA  of  the  Company  affixed  to  it,  and  the  onus  was  on       ^^a^^ 

lem  to  prove  that  the  seal  was  affixed  without  authority.  v. 

>n  the  13tb   September,   1864,  a  resolution  of  the  board    Railway  Co. 

r  directors  was  passed  authorising  the  secretary  to  issue 

onda    [^Martifif  B. — That  resolution  did   not  authorize 

le  making  of  this  bond.]     There  was  no  need  of  a  sepa- 

ite  resolution  to  justify  the  secretary  in  sealing  each  bond. 

*be  object  of  the  98th  section  of  the  Companies  Clauses 

Consolidation  Act,  1845  (8  &  9  Vict.  c.  16),  was  to  simplify 

le  e?idence  in  actions  against  incorporated  Companies, 

)d  they*cannot  take  advantage  of  their  own  negligence 

omitting  to  make  the  required  entry  in  their  books. 
here  is  no  illegality  on  the  face'  of  the  bond,  and  the 
AintifF  had  no  knowledge  of  an  excess  of  authority  :  The 
oyal  British  Bank  v.  Turquand  (a).  The  maxim  "  omnia 
BBsumuntur  rite  esse  acta"  applies.  The  seal  having  been 
3Xed  by  a  person  who  had  the  legal  custody  of  it,  it  was 
^Umbent  on  the  defendants  to  give  strict  proof  that  the 
^uisite  formalities  had  not  been  complied  with ;  Clarke 

^tTie  Imperial  Gas  Light  Company  (J),  Hill  v.  The  Man- 
'^tir  and  Salford  Waterworks  Company  (c).  Moreover, 
^^ming  that  there  was  irregularity  in  the  making  of  the 
K^d,  the  registration  of  its  transfer  to  Hall  was  an  admis- 
^^  by  the  Company  of  its  validity :  Laird  v.  Jlie  Birken- 
^c?  Railway  Company  (rf),  Lowe  v.  The  London  and  North 
^^tem  Railway  Company  (e). — They  also  referred  to  the 
'^d,  95th  and  97th  sections  of  the  Companies  Clauses 
^Tisolidation  Act,  1845,  and  the  24th  section  of  the 
A  28  Vict.  c.  ccxciv. 

(ex)  5  £.  &  B.  248.  (d)  Johnson,  50O. 

C^)  4  B.  &  Adol.  315.  (e)  18  Q.  B.  632. 

C«)  ff  B.  &  Adol.  866. 874. 
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1866.  Montagu  Chambers  (with  whom  was  Paterson\  in 

-^^-r^^      port  of  the  rule.— It  was  proved  that  this  bond  was  v^«^ 
V,  the  deed  of  the  Company.     No  doubt^  when  the  bond  '^v-.ctf 

Bailwat  Co.  produced  with  the  seal  of  the  Company  affixed  to  it,  ttme 
presumption  was  that  it  was  regularly  affixed;  bat  xb^^ 
presumption  was  rebutted  by  evidence  that  the  secreta^^ 
was  not  duly  authorised  to  seal  the  bond.  The 
holders  of  an  incorporated  Company  are  not  bound 
the  acts  of  their  directors  unless  done  at  a  properly 
stituted  meeting  of  the  board.  Directors  have  no  po 
individually  to  authorize  the  secretary  to  make  contracts. 
(He  was  then  stopped  by  the  Court.) 


Martin,  B.— I  am  di  opinion  that  it  was  proved  thi 
the  bond  declared  on  is  not  the  deed  of  the  defendants. 

The  Company  was  constituted  by  the  27  &  28  Vici 
c.  ccxciv.y  and  consists  of  a  corporation  of  shareholden^^ 
It  is  essentia)  that  the  business  of  such  a  Company  shoolc— ^ 
be  conducted  by  directors ;  and  the  acts  of  the  directs 
when  lawfully  done  as  such^  bind  the  Company*  Th< 
24th  section  of  that  Act,  which  incorporates  the  Com- 
panies Clauses  Consolidation  Act,  1845,  enacts  that  ''thi 
number  of  directors  until  the  first  general  meeting  of 
Company  shall  be  eleven,  and  afterwards  the  numi 
shall  not  exceed  six ;  but  the  Company  may  from  time  U 
time  reduce  or  increase  the  number  of  directors  within 
limits  of  three  as  the  minimum,  and  six  as  the  maximum ; 
and  the  quorum  of  a  meeting  of  directors  shall  be  three- 
unless  the  number  of  directors  is  reduced  to  three,  ant 
then  until  the  number  is  raised  the  quorum  shall  be  two.' 
In  this  case  it  was  proved  that  there  were  four  directors  ^ 
and  when  the  24th  section  says  that  the  business  of  th< 
Company  may  be  conducted  by  a  "  quorum''  of  directors. 


\ 
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■wicanis  what  common  sense  points  out,  that  the  directors  1866. 

>r&8titating  the  quorum  shall  act  together,  and  that  their  ^T?^^ 

Linds  shall  co-operate.  «* 

Tmb  97th  section  of  the  Companies  Clauses  Consolida-  Railwax  Co. 


Act  provides  for  the  mode  in  which  contracts  may  be 
No  particular  place  or  time  is  required ;  but  the 
Knvnut  granted  to  any  committee  of  directors  to  make 
contracts,  as  well  as  the  power  of  the  directors  to  make 
xmtracts,  on  behalf  of  the  Company,  may  lawfully  be  ezer- 
ciiBed  as  follows : — **  With  respect  to  any  contract  which,  if 
made  between  private  persons,  would  be  by  law  required 
to  be  in  writing  and  under  seal,  such  committee,  or  the 
directors,  may  make  such  contract  on  behalf  of  the  Com- 
panj  in  writing,  and  under  the  common  seal  of  the  Com- 
pany.*   This  was  a  contract  by  band,  and  if  made  between 
private  persons,  would  be  by  law  required  to  be  in  writing 
vid  under  seal ;  but  it  might  be  made  either  by  a  com- 
mittee or  the  directors.     Here  there  was  no  committee, 
'■^  therefore  the  bond,  to  be  valid,  must  be  made  by  the 
^unectors.     Then  was  it  made  by  them  ?    In  my  opinion  it 
^^  not.    It  was  made  by  the  secretary  placing  the  seal  of 
^®  Company  upon  it,  and  is  not  binding  on  them  unless 
^  directors  authorized  him  to  seal  it     But  the  directors, 
^  order  to  give  authority  to  make  a  bond  which  shall  bind 
^®  shareholders,  must  act  together,  and  with  one  mind. 
^^  is  not  a  bond  of  that  character,  and  therefore  not  the 
^^  of  the  Company ;  and  the  rule  must  be  absolute  to 
'^^^  a  nonsuit. 

^KAMWBLL,  B. — I  am  of  the  same  opinion.  This  bond 
*^^^  an  instmment  not  **  ultra  vires  ;**  and  therefore,  when 
^^"^^^oced  with  the  common  seal  of  the  Company  affixed  to 
^»  lmm&  fiune  it  must  be  presumed  that  the  seal  was  pro- 
^^y  affixed.    The  answer  to  that  presumption  is  that  the 

'VoLi  IV. — H.  &  a  II  EXCH. 
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1866.       seal  was  not  properly  affixed,  because  it  was  not  affixed  \>y 
^^TT^^      s^ch  a  quorum  of  directors  as  could  bind  the  Compaoy. 

„     ^'  Three  directors  are  sufficient  for  a  quorum ;  but  it  is  neoes- 

Tamae,  &c.,  ^ 

Bailwat  Co.   sary  that  they  should  act  conjointly  and  as  a  board*    I  do 
not  say  that  any  particular  time  or  place  is  necessary,  but 
they  must  meet  and  act  together ;  otherwise  this  conse* 
quence  would  follow,  that  while  the  actual  board  was  sift* 
ting  at  one  place  a  number  of  directors  sufficient  to  form   ^ 
quorum^  though  each  was  at  a  different  place,  might  d^ 
exactly  the  opposite  to  the  board.     Therefore,  in  this  ca^»^ 
it  is  manifest  that  the  seal  of  the  Company  was  affixed  \^J 
the  secretary  without  authority  ;  for  it  was  not  affixed  wic- 1^ 
the  assent  of  three  directors  meeting  and  acting  as  a  boar^3* 
It  is  absolutely  necessary  to  allow  an  investigation  of  tt^*® 
matter,   otherwise  the  affixing  the   seal  of   the  secretac:^^ 
without  a  shadow   of   authority    would   bind  the  shar- 
holders. 


Channell,  B. — I  am  also  of  opinion  that  the  rule  oogK^it 
to  be  absolute  to  enter  a  nonsuit  The  production  of  the  bors*  i 
with  the  seal  of  the  Company  affixed  to  it  was  prima  fa^  ^^ 
evidence  that  it  was  the  deed  of  the  Company,  for  it  mii-^^ 
be  presumed  that  the  seal  was  properly  affixed.  But  then    ^^ 
was  competent  to  the  defendants  to  shew  that  some  form^' 
lity  necessary  to  give  validity  to  the  bond  had  not  bee^ 
complied  with ;  and  there  is  no  doubt  that  objection  may 
be  raised  by  the  plea  of  non  est  factum.     Mr.  Chamber^ 
accepted  the  onus  of  proof,  and  contends  that  he  has  satii^ 
fied  it.     I  think  he  has.     It  appeared  that  there  were  Bt> 
least   four   directors,  and   the  secretary  endeavoured  to 
obtain  the  authority  of  three  to  seal  this  bond.     Oo  on^ 
occasion  he  obtained  the  authority  of  two  directors,  va^ 
afterwards  the  authority  of  another.     Without  saying  th^^ 
directors  must  meet  at  any  particular  place,  or  that  they 
may  not  adjourn,  I  am  of  opinion  that  they  must  meet  io 
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t  directorial  character,  so  that  everyone  present  may  have 
an  opportunity  of  expressing  his  assent  or  dissent  Here 
the  anthority  was  conferred  by  two  directors  only  acting 
togetiier,  and  who  were  not  sufficient  to  constitute  a  board. 
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1866. 
I^Arot 

V. 

Tamab,  &0., 
Bailwat  Ck>. 


PiGOTTj  B. — ^I  am  of  the  same  opinion.  No  doubt  the 
onus  was  on  the  Company  to  prove  that  this  bond  was  not 
iheir  deed.  By  the  special  Act  of  the  Company  three 
directors  are  sufficient  for  a  quorum ;  but  in  order  to  act 
as  a  quorum  it  is  necessary  that  they  should  meet  together 
as  directors.  So  far  from  that  the  evidence  is  express  that 
there  was  no  meeting  of  three  directors,  but  the  secretary 
at  first  obtained  the  assent  of  two  directors,  and  afterwards 
got  a  third  to  assent. 

Rule  absolute. 


\ 


Lee  r.  Wilmot. 
CTION  on  a  promissory  note. 


Jtme  11. 


A  debtor  wrote 
,^  ^  ^     ^      to  his  creditor 

Plea. — ^That  the  cause  of  action  did  not  accrue  within  as  follows:— 

"  It  is  true  I 

'^  years  before  suit* — Issue  thereon.  have  not  sent 

At  the  trial,  before  Piffottf  B.,  at  the  Middlesex  Sittings  ^o^r^yMmTbut^ 

b  the  present  Term,  it  appeared  that  the  action  was  com-  \^^Jf  ^® 

"fenced  in  April,  1866,  and  more  than  six  years  after  the  ^J^^^^* 

^^otc  became  due.    The  plaintiff,  in  order  to  take  the  case  «^  <>»  "y 

*•  wife  s.    We 

^t  of  the  Statute  of  Limitations,  gave  in  evidence  the  fol-  have  hard 

1     .  -      I  work  to  ffet 

«>wu)g  letter  written  to  him  by  the  defendant : —  on,  but  I  will 

trv  to  pay  you 
^  alittle  at  a 

^ifyoawilllet  me.  I  am  sure  that  I  am  anzions  to  get  out  of  your  debt  I  will 
J^d^MKmr  to  send  you  a  little  next  week." — Held,  a  sufficient  acknowledgment  within  the 
'^ ^  &  14, 1. 1,  to  take  the  case  out  of  the  Statute  of  Limitations :  f  er  BramwtUj  6., 
^  CSkRPNMa;  B.— Diasentiente,  Martin,  B. 

I  I  2 
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1866.  '^  BramstoDi 

**  Oakham^ 
*'  Dear  Sir,  <'  13th  August,  1863. 

'<  Your  letter  has  reached  me  at  last  after  hafiri 
been  half  over  England.  It  is  quite  true  that  I  have  ik^ 
sent  you  any  money  for  years,  but  I  really  have  none  • 
my  own.  We  just  manage  to  exist  on  my  wife's, — at  lea 
on  what  is  left  of  hers.  We  have  hard  work  to  get  cy 
but  I  will  try  to  pay  you  a  little  at  a  time  if  you  will  I< 
me.  I  am  sure  that  I  am  anxious  to  get  out  of  your  del] 
I  will  endeavour  to  send  you  a  little  next  week. 

*'  And  I  remain,  yours  truly, 
"  Mr.  Lee.''  «'  F.  S.  Wilmot'* 

It  was  submitted  on  behalf  of  the  defendant  that  tbi 
letter  was  not  a  sufficient  acknowledgment  in  wriduig 
within  the  9  Geo.  4,  c.  14,  s.  1,  to  take  the  case  oat  iol 
the  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3. 

The  learned  Judge  directed  a  verdict  for  the  plaiodfi 
reserving  leave  to  the  defendant  to  move  to  enter  the 
verdict  for  him. 

Cromptan  having  obtained  a  rule  nisi  accordingly, 

WiUs  shewed  cause. — The  defendant's  letter  is  a  sofi- 
cient  acknowledgment  of  the  debt  within  the  9  Gea  4} 
c.  14,  s.  L  The  general  principles  deduced  from  the 
authorities  are,  first,  that  there  must  be  either  an  exjfmtf 
promise  to  pay,  or  an  acknowledgment  or  admission  of  tb^ 
debt,  in  terms  so  distinct  and  unqualified  as  that  a  prtmi^ 
to  pay  an  request  maybe  reasonably  inferred:  Chit^^*' 
Contracts,  p.  735,  7th  ed.  There  are  cases  near  the 
dividing  line,  for  instance,  •  where  there  is  an  absolute 
admission  of  the  debt,  accompanied  with  a  request  fo^ 
indulgence :  Comfarth  v.  Smithard  (a) ;  or  coupled  witii 

(a)  5  H.  &  N.  13. 
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some  stipalation  or  condition,  which  has  been  performed.  1866. 
[Bramwettf  B. — The  di£5cuUy  has  arisen  from  not  regarding 
the  plain  words  of  the  statute^  which  says  that  '*  no  acknow- 
ledgment or  promise  by  words  only  shall  be  deemed  suffi- 
cient evidence  of  a  new  or  continuing  contract,  &c.,  unless 
BQch  acknowledgment  or  promise  shall  be  made  or  contained 
by  or  in  some  writing  to  be  signed  by  the  party  charge- 
ddci"  &c.  If  a  debtor  writes  to  his  creditor  **  1  owe  you 
the  moneyi''  how  is  that  the  less  an  acknowledgment  of 
the  debty  because  he  couples  it  with  a  request  for  in- 
dolgence  ?  Here  the  defendant  says  **  I  am  anxious  to 
get  OQt  of  your  debt ;"  and  if  that  had  stood  alone  it  would 
dearly  have  been  an  nnconditional  acknowledgment 
ttartin,  B« — ^At  one  time  it  was  considered  that  the  Statute 
of  Limitations  was  founded  on  the  presumption  of  pay- 
Boent,  and  that  any  acknowledgment  which  repelled  that 
pvenimption  was  in  legal  effect  a  promise  to  pay  the  debt ; 
though  such  acknowledgment  was  accompanied  with  only 
ft  conditional  promise,  or  even  a  refusal  to  pay.  But  before 
^  9  Geo.  4,  c.  14,  it  had  been  decided  that  an  acknow- 
ledgment operates  only  as  evidence  of  a  promise  to  pay ; 
ttd  accordingly,  that  upon  a  general  acknowledgment, 
*here  nothing  is  said  to  prevent  it,  a  general  promise  to 
p*y  may  and  ought  to  be  implied  ;  but  that  where  the 
ptt^  guards  his  acknowledgment  an  implication  will  not 
vise:  Wms.  Saund.,  vol.  2,  p.  64  A,  note  (c).  Such  being 
^  laW|  the  question  is  whether  a  promise  to  pay  can  be 
^>fied  from  the  terms  of  this  letter.]  In  Comfarth  v. 
Sf^Hhard  (a)  Pollock,  C.  B.,  points  out  the  difference 
(between  the  construction  to  be  put  on  a  letter  written  a 
wrt  time  after  the  debt  has  been  contracted,  and  one 
^tten  after  the  debt  is  already  barred.  In  the  latter  case 
^  debtor  is  in  a  situation  to  impose  a  condition ;  but  in 

(a)  5  H.  &  N.  13.  14. 
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1866.  ^^6  former,  as  the  debtor  has  no  right  to  time,  the  qua! 
cation  of  the  promise  must  be  construed,  not  as  a  conditio 
but  an  excuse  for  not  sending  the  money.  There  may  I 
a  sufficient  acknowledgment  of  a  debt,  although  the  amooi 
is  not  ascertained :  Sidwett  v.  Mason  (a).  In  Backham 
Marriott  (ft)  there  was  the  mere  expression  of  a  hope  t 
make  some  satisfactory  arrangement,  not  an  acknowledf 
ment  coupled  with  a  promise  to  pay.  [BramweUf  R,  r 
ferred  to  Smith  ▼.  Thome  (e).]  In  that  case  there  was  i 
absolute  acknowledgment  of  the  debt  or  unqualified  pt 
mise  to  pay  it,  but  the  mere  expression  of  a  hope.  Hei 
there  is  an  absolute  acknowledgment  of  an  existing  del 
coupled  with  expressions  which  merely  amount  to  i 
appeal  for  forbearance. 

Cromptoriy  in  support  of  the  rule. — The  sole  object 
the  9  Geo.  4,  c.  14,  was  to  prevent  vl  parol  acknowledgme 
of  a  debt  from  operating  to  defeat  the  Statute  of  Limitatioi 
Even  before  that  Act  an  acknowledgment  did  not  revi 
the  original  debt,  but  was  only  evidence  of  a  new  promi 
to  pay  it:  Hurst  v.  Parker  (rf).  The  acknowledgme 
must  now  be  in  writings  but  it  must  still  be  uncondition 
so  as  to  support  a  promise  to  pay  on  request,  or  if  coupl< 
with  a  condition,  that  must  have  been  fulfilled.  There 
no  substantial  difference  between  this  case  and  Tamut 
Smart  {e\  where  the  words  were :  ^'  I  cannot  pay  the  dc 
at  present,  but  I  will  pay  it  as  soon  as  I  can.^*  [Bramwi 
B. — Suppose  a  debtor  said  to  his  creditor,  '*  I  am  sony 
continue  in  your  debt,  but  I  have  not  got  a  shilling,  ai 
do  not  see  any  expectation  of  getting  one  for  six  moDtli 
P.S. — Pray  understand  me  as  promising  to  pay  you,  bot 

(a)  2  H.&  N.  306,  (cQ  1  B.  &  Aid.  92. 

(b)  2  H.  &  N.  196.  (e)  6  B.  &  C.  603. 

(c)  18  Q.  B.  134. 


\ 
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cuiQot  ptj  now."]  Here  the  acknowledgment  is  qualified  1866. 
bj  the  ezpresrion  of  an  intention  to  endeavour  to  pay  at 
wme  futore  period.  In  Backham  ▼.  Marriott  (a)  there  was 
ID  acknowledgment  of  the  debt,  but  that  is  not  enough. 
The  acknowledgment  must  be  one  from  which  a  promise 
to  pay  may  reasonably  be  implied.  It  is  not  sufficient  if 
Bade  with  an  entirely  different  object:  CockrUl  v.  SparJces  (ft). 
(^  if  there  is  a  mere  expression  of  a  hope  or  an  intention 
to  pay :  Smith  ▼.  Thorne  (c),  Feam  v.  Lewis  (rf).  The 
txxMe  principle  is  thus  stated  by  Sir  J.  ffiffram,  V.  C,  in  - 
▼•  PhiUips  {e) : — ^*  If  a  debtor  simply  acknowledges 
old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it ;  for  which  promise  the  whole 
^bt  is  a  sufficient  consideration.  But  if  the  debtor  ipro- 
noises  to  pay  the  old  debt  when  he  is  able,  or  by  instal- 
tti^nts,  or  in  two  years,  or  out  of  a  particular  fund  the 
^'"^ditor  can  claim  nothing  more  than  the  promise  gives 
"^Oa."  That  principle  was  recognised  in  Buckmaster  v. 
^^€MMeU  (/)•  In  CoUis  v.  Stack  (y)  there  was  an  absolute 
P**^inise  to  pay,  with  a  request  for  time.  [Martin,  B.,  re- 
"^•^red  to  Hart  v.  Prendergast  (A).]  Moreover,  the  letter  is 
^  frqx)sal  as  to  the  •  mode  of  payment,  which  is  not  bind- 
^^g  unless  assented  to. — He  also  referred  to    Cawley  v. 

Chamnell,  B. — I  am  of  opinion  that  there  is  evidence 
to  take  the  case  out  of  the  Statute  of  Limitations,  and  that 
ttie  rule  ought  to  be  discharged.  There  is  some  difference 
of  opinion  amongst  the  members  of  the  Court  as  to  the 
true  construction  of  the  letter  in  question,  which  has  arisen 

(a)  2  H.  &  N.  196.  (f)  10  C.  B.  N.  S.  745. 

(»)  1  H.  ek  C.  699.  (g)  1  H.  &  N.  605. 

(c)  18  Q.  B.  134.  (h)  14  M.  &  W.  741. 

(eO  6  Bing.  349.  (t)  12  C.  B.  291. 
(e)  8  Hare,  281.  300. 
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1866.  from  the  want  of  explicitness  in  the  langaage  used ;  I 
j^j^  there  is  no  difierence  of  opinion  with  respect  to  the  pr 
WiufOT  ^ipl^s  of  law  which  govern  these  cases.  There  most 
either  an^express  promise  in  writing  or  an  acknowledgm< 
of  such  a  natore  that  a  promise  may  be  reasonably  info 
from  it  Though  the  statute  uses  the  words  **  adcnowle 
ment  or  promise,"  I  doubt  whether  it  means  two  difiei 
things.  If  the  acknowledgment  contains  an  express  { 
mise  that  is  sufficient.  If  the  acknowledgment  is  i 
qualified  it  need  not  contain  a  promise  in  express  ter 
but  a  promise  may  be  inferred  from  it  But  if  the  ackni 
ledgment,  however  distinct  and  explicit,  is  coupled  witl 
refusal  to  pay,  a  promise  cannot  be  inferred.  So,  if 
acknowledgment  be  one  from  which  a  conditional  pron 
only  can  be  inferred,  it  will  not  satisfy  the  statute  until 
condition  has  been  fulfilled.  In  my  opinion  this  lei 
does  contain  an  acknowledgment  from  which  a  promise 
pay  may  be  inferred,  and  that  inference  is  not  excloi 
by  any  refusal  to  pay,  or  statement  making  the  pron 
conditional. 

Bramwell,  B. — I  am  of  the  same  opinion,  and  for 
same  reasons.    Mr.  CrompUm  in  effect  admits  that 
letter  contains  expressions  which,  if  they  had  stood  ale 
would  have  been  sufficient  to  take  the  case  out  of 
statute,  for  there  would  then  have  been  an  unqualii 
acknowledgment  of  the  debt.    But  he  contends  that  1 
cause  the  debtor,  in  addition  to  acknowledging  the  debt,  1 
expressed  his  intention  to  endeavour  to  pay  some  part 
it  the  next  week,  the  acknowledgment  is  not  one  frc 
which  a  promise  to  pay  can  be  implied*    It  would 
unfortunate  if  such  an  argument  were  to  prevail.    It  seei 
to  me  better  to  decide  the  case  on  the  ground  on  wbi 
my  brother  Channell  has  based  his  judgment,  that  tl 
letter  contains  an  acknowledgment  from  which  a  promi 
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to  paj  may  be  inferred^  and  that  is  not  qualified  by  a  186G. 

refusal  to  pay,  or  any  statement  which  makes  the  payment  ^^T"^*^ 
conditional  v. 


Martin,  B. — In  my  opinion  this  letter  is  not  a  sufficient 
acknowledgment  or  promise  to  take  the  case  out  of  the 
Statute  of  Limitations.  The  law  is  correctly  laid  down  in 
2  Wms.  Saund.  64  h  and  64 1,  note  (c),  and  it  is  said  that 
"  since  Lord  Tenterden*s  Act  it  has  been  fully  settled  that 
in  order  to  take  the  case  out  of  the  Statute  of  Limitations, 
the  document  must  either  contain  a  promise  to  pay  the 
debt,  or  an  acknowledgment  in  writing  from  which  such 
promise  can  be  inferred." 

In  my  opinion  the  proper  mode  of  deciding  questions  of 
this  kind  is,  not  by  looking  at  other  documents,  but  by 
taking  the  document  before  us,  and  giving  it  a  fair  and 
candid  consideration,  to  ascertain  whether  it  contains  a 
promise  to  pay  the  debt,  or  an  acknowledgment  from  which 
a  promise  can  be  implied.  I  cannot  see  in  this  letter  any 
such  promise  or  acknowledgment.  If  it  had  stopped  with 
the  words  **  We  have  hard  work  to  get  on,''  it  is  impossible 
to  say  that  there  would  have  been  any  promise  or  acknow- 
ledgment It  goes  on :  '*  but  I  will  try  to  pay  you  a  little 
at  a  time  if  you  will  let  me/'  That  means  **  if  you  will 
not  sue  me  I  will  do  my  best  to  pay  you  what  I  can."  It 
goes  on:  "I  am  sure  that  I  am  anxious  to  get  out  of 
your  debt  I  will  endeavour  to  send  you  a  little  next 
week."  In  my  judgment  the  fair  and  reasonable  construc- 
tion of  that  is:  **I  cannot  pay  you j  I  have  not  got  any 
money ;  but  I  will  do  my  best  endeavours  to  pay  you  when 
I  am  able/'  That  seems  to  me  to  exclude  all  implication 
of  the  absolute  promise  sued  upon. 

Rule  discharged. 


WiLMOT. 


EXCHBQUER  REFORTS. 


In  the  Matter  of  the  Succession  of  Earl  Cowley  to  K^s^ 
Estate  under  the  Will  of  the  Earl  of  Morninot^:^ 
deceased. 


Ti 


A  testator  X  HIS  was  a  petition  against  an  assessment  made  by   t^be 

devised  his  ^    ^           *                                                                              "^ 

real  estate  to  Commissioners  of  Inland  Revenue  under  the  Succession 

trustees,  upon  _.           .                    •        ^      ^  ,,. 

trust  to  pay  Duty  Act,  1853,  16  &  17  Vict.  c.  61. 

rents  and  I'he  petition  (so  far  as  material)  stated  that  bj  hb  w^ill, 

uL,  anmdties  ^^^^  the  27th  June,  1863,  the  Earl  of  Momington,  a.fk.cr 

tr^stttort.  bequeathing  certain  legacies  and  annuities,  and,  amo^ 

gage  debts,  others,  an  annuity  to  L.  Bruchet  of  4000t  directed  to    "be 

and  subject  ^                              •'                    ^                          ^ 

thereto  upon  paid  out  of  the  income  of  his  general  residuary  estate,  a'KDd 

for  life  with  after  disposing  of  his  personal  estate  in  the  manner  therein 

over.   The  mentioned,  devised  all  his  manors,  hereditaments,  and  r>^al 

ment^^^^  estate  to  William   Bulkeley  Glasse  and  Andrew  Alfir^ 

veSed^the  Collyer-Bristow,  their  heirs  and  assigns,  upon  the  follo^i  ■^g 

taiistees,  and  ^^UStS  :— 
thev  were 

authorized  to  *<  Upon  trust  from  time  to  time,  out  of  the  rents  a.«^d 

appoint  agents,  ^                                                                                     ^                       ^ 

receivers,  sur-  profits  of  the  hereditaments,  to  pay  the  annual  interest     of 

Teyors,  bailifb  ....                                                     n 

and  others,  the  principal  sums  which  at  the  time  of  my  decease  sb  ^u 

the  rents  and  ^e  charged  by  way  of  mortgage  upon  the  said  herediC:^-*- 

Efi:^r  mente.  or  any  part  or  parts  thereof:  and  then  upon  tro-^t 

80  employed  ^^^  j^jjj^g  ^^  time,  out  of  the  annual  rents  and  profits  -^^^ 

such  reason-  '                                                               ^ 


able  salaries,     ^hg  g^id  hereditaments,  to  keep  my  said  mansion  house  ^^^ 

wages  or  other  r      y 

allowances        Draycot,  and  the  ofiices,  outbuildings,  orchards,  garden       ^ 

as  the  trustees  .  .^^-"-la 

might  think  lawns,  pleasure  grounds,  park,  lands,  woods  and  plantatioi:^::^^--" 

that,  in  esti.  thereto  belonging  in  good,  substantial  and  tenantable  repair      ^» 

BucceMion*  order  and  condition  in  all  respects ;    and  the  said  mansio-^^'* 

cMi^i  que  house,  officcs  and  buildings  insured  against  loss  or  dama^^?^ 

trust  was  not 

entitled  to  any  deduction  in  respect  of  the  sums  paid  to  the  persons  so  employed. 
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by  fire^  in  such  sum  as  my  said  trustees  or  trustee  shall  1866. 
deem  reasonable ;  and  from  time  to  time,  by  and  out  of 
the  annual  rents  and  profits  of  the  said  hereditaments^  to 
keep  such  other  of  the  messuages,  farm  and  other  dwelling 
houses  and  buildings  for  the  time  being  standing  upon  the 
hereditaments  hereinbefore  devised,  which  the  lessees  or 
occupiers  thereof  respectively  shall  not  be  obliged  to  keep 
in  good  and  substantial  repair,  and  insured  against  damage 
by  fire,  in  good  and  substantial  repair,  order  and  condition, 
and  insured  against  damage  by  fire  in  such  sums  of  money 
as  my  said  trustees  or  trustee  shall  deem  reasonable :  and 
•  then  upon  further  trust  from  time  to  time,  whilst  the  said 
annuities  hereinbefore  bequeathed,  or  any  of  them,  shall 
continue  payable,  by  and  out  of  the  annual  rents  and 
profits  of  the  said  hereditaments,  to  pay  such  parts  of  such 
of  the  said  annuities  for  the  time  being  payable  as  the 
annual  income  of  my  general  residuary  personal  estate  shall 
be  insufficient  to  pay  and  satisfy :  and  subject  and  charged, 
as  hereinbefore  is  mentioned,  upon  trust  for  Henry  Richard 
Charles  Earl  Cowley,  and  his  assigns  during  his  life,  and 
after  the  decease  of  the  said  Earl  Cowley,  upon  trust  for 
William  Henry  Viscount  Dangan  (eldest  son  of  the  said 
Earl  Cowley),  and  his  assigns  during  his  life;  and  from 
and  after  the  decease  of  the  said  Viscount  Dangan,  upon 
trust  for  the  first  and  every  other  son  of  the  said  Viscount 
Dangan  successively  in  tail  male,"  with  divers  remainders 
over. 

And  by  and  in  the  said  will  it  was  provided  as 
follows : — 

Provided  always,  and  I  hereby  authorise  my  trustees  or 
trustee  for  the  time  being,  during  such  time  as  my  said 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
or  such  of  them  as  for  the  time  being  shall  be  unsold^ 
shall  remain  subject  to  the  payment  of  any  mortgage 
debt  charged  thereon  at  the   time  of  my  decease,  and 
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1866.        during  sach  time  as  the  said  annuities  hereinbefore  be- 
queathed, or  any  of   them,   shall  continue  payable,  to 
permit  and  authorize  any  person  who,  but  for  the  charges 
and  provisions  as  to  management  created  and  contained  by 
and  in  this  my  will^  would  under  and  by  virtue  of  this  my 
will  be  for  the  time  being  entitled  to  the  possession  of  my 
said  freehold  manors,  messuages,   lands,   tenements  and 
hereditaments^  personally  to  occupy  my  said  mansion  house 
at  Draycot,  and  the  offices,  outbuildings,  orchards,  gard^n% 
lawns,  pleasure  grounds,  park  lands,  woods  and  plantatio 
thereto  belonging.     And  I  expressly  direct  that  duri 
such  time  as  my  said  manors,  messuages,  lands,  tenemen 
and  hereditan&ents,  or  such  of  them  as  for  the  time  bein 
shall  be  unsold,  shall  remain  subject  to  the  payment  of  an 
mortgage  debt  charged  thereon  at  the  time  of  my  deoeasce 
and  during  such  time  as  the  said  annuity  of  4000/.  to  tb 
said  L.  Bruchet  shall  continue  payable,  the  said  Williai 
Bulkeley  Glasse  and  Andrew  Alfred  CoUyer-Bristow,  an 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  theis 
or  his  assigns,  shall  continue  in  the  possession  or  receipt" 
of  the  rents  and  profits  of  the  said  hereditaments  and  pre- 
mises (but  without  prejudice  always  to  the  trust  last  afore- 
said as  to  the  occupation  of  the  said  mansion  house  an 
premises  as  last  aforesaid),  and  manage  and  superintend  tb 
management  of  the  same  premises,  and  may  cut  timber  an 
underwood  from  time  to  time  in  the  usual  course,  for  sale  oi 
repairs,  or  otherwise,  and  may  erect,  pull  down  and  repai 
houses  and  other  buildings  and  erections,  and  drain  or  other 
wise  improve  all  or  any  of  the  said  premises,  and  insure 
buildings  and  other  property  against  loss  or  damage  by  fire^» 
and  make  allowances  to  and  arrangements  with  tenants^ 
and  others,  and  accept  surrenders  of  leases  and  tenancies, 
and  generally  may  deal  with  the  premises  as  if  they  or  he 
were  the  absolute  owners  or  owner  thereof,  without  being 
answerable  for  any  loss  or  damage  which  may  happen 
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thereby.  And  I  authorize  the  said  William  Bulkeley  Glasse  1866. 
and  Andrew  Alfred  CoUyer-BristoWy  and  the  survivor  of  ^'  *^ 
them,  and  the  heirs  of  such  survivor,  their  or  his  assigns,  £aal 
during  such  times  as  last  aforesaid,  to  appoint  stewards  or 
a  steward  of  any  manors  or  manor  for  the  time  being 
subject  to  the  trusts  aforesaid,  and  to  appoint  agents, 
receivers,  surveyors,  bailiffs,  and  others  for  the  general 
letting  and  management  of  the  manors,  messuages,  lands, 
tenements  and  hereditaments  for  the  time  being  subject 
to  the  trusts  of  this  my  will,  and  the  collecting  the  rents 
and  profits  thereof,  and  out  of  the  rents  and  profits 
of  the  said  premises  to  pay  or  allow  to  the  person  or  per- 
sons so  employed  such  reasonable  salaries,  wages,  or  other 
allowances  as  the  said  William  Bulkeley  Glasse  and  Andrew 
Alfred  CoUyer-Bristow,  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor  of  them,  or  their  or  his  assigns,  may 
think  fit 

The  testator  died  on  the  25th  July  1863,  without  having 
revoked  or  altered  his  said  will,  except  by  a  codicil, 
wherein  and  whereby  the  testator  charged  his  ,  real 
estate  devised  by  his  said  will  with  the  payment  of  his 
debts,  funeral  and  testamentary  expenses,  and  the  pecuniary 
legacies  given  by  his  said  will,  and  bequeathed  certain 
annuities,  and  desired  that  the  trustees  or  trustee  for  the 
time  being  of  his  said  will  should,  by  and  out  of  the 
annual  rents  and  profits  of  the  real  estate  devised  by  his 
said  will,  pay  the  annuities  in  the  said  codicil  bequeathed 
in  such  and  the  same  manner  as  if  the  said  annuities  had 
been  bequeathed  by  his  said  will 

At  the  time  of  the  death  of  the  said  testator  his  real 
estate  remained  and  was  subject  to  the  payment  of  mort- 
gage debts  to  the  amount  of  336,0002L 

The  trustees  named  in  the  will  have  accepted  and  are 
in  the  exercise  of  the  trusts  therein  created;    the  sdd 
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1866.  mortgages  are  still  subsisting ;  the  said  L.  Bruchet  is  still 
alive;  and  the  trusts  remain  in  full  force  and  undeter* 
mined. 

Since  the  death  of  the  testator  the  trustees  have  neces- 
sarily employed  resident  agents  and  superintendents  of 
repairs  upon  the  said  estates,  and  have  paid  them  respect- 
ively out  of  the  rents  thereof  certain  annual  salaries,  the 
same  being  reasonable  remuneration  for  the  services  ren- 
dered by  them. 

They  have  also  necessarily  employed  receivers  to  receive 
the  rents  of  the  estates,  and  have  allowed  them  a  percent- 
age of  4/.  on  the  gross  annual  receipts,  the  same  being  a 
reasonable  remuneration  for  the  services  rendered  by  such 
receivers. 

Your  petitioner  made  returns  to  the  Commissioners  of 
Inland  Revenue  of  all  the  succession  on  real  property 
accruing  to  him  upon  such  death  as  aforesaid,  and  in  such 
return  claimed  to  have  an  allowance  made  to  him  under 
the  provisions  of  the  Succession  Duty  Act,  1853,  in  respect 
of  certain  necessary  outgoings,  and  amongst  them  .the 
salaries  for  and  in  respect  of  the  said  resident  agents  and 
superintendents  of  repairs  of  the  estates,  and  also  in  respect 
of  the  receivers'  percentage  on  the  gross  amount  of  rents 
received  and  other  annual  receipts  at  the  rate  of  four 
pounds  per  cent. 

The  said  Commissioners  have  in  the  assessment  made 
by  them  in  respect  of  such  succession  refused  to  make  such 
allowance  for  salaries  and  receivers'  percentage  as  afore- 
said. 

The  sum  in  dispute  in  respect  of  duty  on  such  assess- 
ments amounts  to  a  large  sum,  that  is  to  say,  to  the  sum  of 
1116/1  8s.  9d. 

Your  petitioner,  by  his  solicitors,  delivered  to  the  said 
Commissioners,  within  twenty-one  days  after  the  date  of 
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the  said  assessment,  notice  in  writing  of  his  intention  to        18G6. 
appeal  against  such  assessment,   and  within  the  further      ^V^"*^^ 

^IC  KB 

period  of  thirty  days  delivered  a  statement  of  the  grounds         £^bl 

COWLET. 

of  8Qch  appeal  as  follows : — 

1.  That  the  Commissioners,  having  regard  to  the  trusts 
ttod  provisions  of  the  said  will,  ought  to  have  allowed  the 
claim  so  made  by  the  said  Earl  Cowley  as  aforesaid. 

2.  That  during  the  continuance  of  the  trusts,  charges 
and  provisions  created  by  the  said  will,  the  trustees  are 
entitled  to  receive  all  the  rents  and  to  manage  the  repairs, 
and  otherwise  to  deal  with  the  estates  as  if  the  said  trus- 
^^©a  were  the  absolute  owners  thereof. 

3.  That  the  trustees  are  authorized  by  the  said  will  to 
^Pl>oint  agents,  receivers,  surveyors  and  bailiffs,  and  others, 

the  general  letting  and  management  of  the  estates,  and 
of  the  rents  and  profits  to  pay  or  allow  to  persons  so 
{>loyed  such  reasonable  salaries,  wages,  or  other  allow- 
^es  as  the  said  trustees  shall  think  fit. 
•  That  for  the  proper  management  and  superintend- 
of  the  estates,  and  of  the  repairs  thereof,  and  the 
^^ipt  of  the  rents  thereof,  it  is  reasonably  necessary  to 
pend  the  annual  sum  of  1862/.  lOs, 
^.  That  the  trusts  created  by  the  said  will  remain  in 
e  and  undetermined,  and  that  the  trustees  have  accepted 
^^^d  continue  in  the  exercise  of  the  trusts. 

6.  That  during  the  continuance  of  the  said  trusts  the 

^^id  Earl  Cowley  is  absolutely  precluded  from  acting  as 

^^ceiver  of  the  rents  and  from  superintending  the  repairs, 

ciiid  firom  interfering  in  any  way  with  the  management  of 

tlie  estates. 

Prayer. — That  the  assessment  of  the  said  Commissioners 
may  be  altered  or  varied  so  far  as  the  same  omits  to  make 
to  your  petitioner  an  allowance  under  the  provisions  of  the 
said  Act  for  or  in  respect  of  the  necessary  outgoings,  that 
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1866.        ^s  to  say,  in  respect  of  the  salaries  of  resident  agents,  and 
'^^"'^      of  the  superintendents  of  repairs,  and  of  a  receiver's  per 

All  BB 

Ea&l        centage,  as   hereinbefore  mentioned,  as  provided  by  the 
22nd  section  of  the  Succession  Duty  Act,  1853. 

BovUl  and  Hannen  for  the  petitioner. — The  petitionei 
is  entitled  to  the  allowances  claimed.     The  question  ii 
whether  the  duty  is  to  be  imposed  solely  on  the  beneficii 
interest  of  the  successor,  or  also  on  all  the  charges  on  th.  ^e 
property  out  of  which  that  beneficial  interest  is  derivec5S« 
Here  the  instrument  which  creates  the  beneficial  intere^st 
creates  a  variety  of  charges,  and  in  considering  what  is  tb^e 
beneficial  interest  which  ultimately  accrues  to  the  successes t, 
it  can   make   no  difference  what  the   character  of  tho^ge 
charges  may  be.     This  case  is  distinguishable  firom  In      -art 
Eltoes  (a),  where  it  was  held  that  if  a  successor  to  x^ssA. 
estate  employs  an  agent  to  collect  his  rents,  he  is  OMBOt 
entitled  to  a  deduction  in  respect  of  the  agents*  charg^^B^^ 

Here,  the  property  is  vested  in  trustees,  who  are  to  recei ^^ 

the  rents  and  apply  them  in  payment  of  certain  specifi  ^^^ 
charges ;  and  subject  thereto  to  hold  the  property  in  tri — :35t 
for  the  petitioner.     The  trustees  are  authorized  to  appoL  ^t 
agents,  receivers,  surveyors,  bailifis  and  others,  and  out     ^l 
the  rents  to  pay  them  such  salaries  as  the  trustees  m^J 
think  fit.     The  trustees  are  obliged  to  expend  large  sum' 
in  payment  of  interest  on  mortgages.     The  assessment  i^ 
made  on  the  value  of  the  whole  estate,  without  any  allow- 
ance for  sums  which  never  can  be  received  by  the  petitioner. 
He  has  no  beneficial  interest,  except  in  so  much  of  the 
property  as  remains  afler  satisfying  the  expenses  which  the 
trustees  must  incur.     It  might  happen  that  he  would  have 
nothing  whatever  to  receive.     The  16  &  17  Vict,  c.  61  is 
an  Act  for  granting  duties  '^  on  succession  to  property  ;**  but 

(a)  3  H.  &  N.  719. 
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petitioner  has  never  succeeded  to  the  property  now  1866. 
with  duty.  Sect.  2  declares  what  shall  be  a  succes- 
viz.,  every  disposition  of  property  "  by  reason  whereof 
y  person  has  or  shall  become  beneficially  entitled  to  any  pro- 
rtj^,'*&c.  The  20th  section  defines  when  the  duty  is  to  be 
'^^>  viz.,  when  the  successor  becomes  entitled  in  possession. 
jr  the  21st  section,  the  interest  of  every  successor  is  to  be 
'iisidered  of  the  value  of  an  annuity  equal  to  the  annual  value 
^ueh  property  afler  making  such  allowances  as  are  therein- 
ker  directed.  That  means  the  annual  value  to  the  owner. 
'^Te  the  annual  value  is  diminished  by  the  sums  expended 
7  the  trustees.  The  22nd  section  provides  that  in  esti- 
mating the  annual  value  of  lands,  &c.,  '*an  allowance 
^11  be  made  of  all  necessary  outgoings.^  Here  the  peti- 
^oner  is  not  entitled  to  the  lands.  The  principle  of  the 
ecision  in  the  case  of  In  re  Elwes  (a)  was,  that  if  the 
wner  of  property  thinks  fit  to  employ  an  agent  to  collect 
18  rents,  he  is  not  entitled  to  a  deduction  in  respect  of 
be  agent's  charges,  ''as  a  necessary  outgoing.*'  But  here 
l^e  petitioner  has  no  power  to  receive  the  rents,  nor  any 
^Qtrol  over  the  expenditure  of  the  trustees. 

The  Attorney  General  (with  whom  were  The  Solicitor 
General  and  C.  Hutton\  for  the  Crown. — The  question  is, 
whether  payments  which  are  not,  under  the  22nd  section, 
**  necessary  outgoings,"  can  be  made  so  by  the  separation 
^  the  legal  and  equitable  estates,  and  the  directions  of  the 
creator  of  the  trust.  Suppose,  instead  of  the  interposition 
of  trastees,  there  had  been  a  direct  gift  of  the  property  to 
tbe  petitioner  subject  to  these  charges,  could  it  be  contended 
that  he  would  be  entitled  to  an  allowance  in  respect  of 
them  ?  The  powers  conferred  on  the  trustees  are  so  large, 
hat  if  the  argument  for  the  petitioner  were  to  prevail,  he 

(a)  3  II.  &  N.  719. 
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penoos  in  whom  the  management  of  the  property  is  vested        1866. 

are  accountable  for  the  duty  as  well  as  the  successor;  and 

by  the  45th  section  the  persons  accountable  must  deliver 
a  troe  account  of  the  property.  The  efiect  of  these  clauses 
18  to  unite,  for  the  purpose  of  the  assessment,  the  legal  and 
equitable  interest,  and  they  render  either  the  trustee  or 
cestui  que   trust  chargeable. — They  referred  to  Pugh  v. 

Vanghan  (a). 

Baoin  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  petition 
ought  to  be  dismissed. 

The  case  of  In  re  Elwes  (Jb)  is  a  direct  authority, 
assuming  that  there  is  no  distinction  between  cases  where 
an  allowance  is  claimed  in  respect  of  expences  incurred 
mdimdually  by  the  successor,  and  those  incurred  by  trustees 
acting  on  his  behalf.  Mr.  Bovill  says  that  they  are  not 
trustees  for  him  only.  Properly  speaking  they  are  trustees 
for  the  whole  estate,  but  as  regards  the  present  question 
they  are  trustees  for  the  successor.  There  may  be  a  distinc- 
tion in  point  of  fact,  and  it  may  be  so  speciously  stated  as 
for  a  moment  to  create  a  doubt,  but  as  soon  as  the  entire 
question  is  looked  at,  with  all  the  elements  which  should 
be  considered  in  order  to  determine  it,  the  distinction 
altogether  vanishes.  It  might  be  said  that  if  a  person  is 
under  the  necessity  of  incurring  certain  expenses  before  he 
can  obtain  the  property  bequeathed  to  him,  he  ought  to  be 
allowed  a  deduction  in  respect  of  those  expenses.  As  a 
simple  proposition,  that  would  seem  not  unreasonable ;  but 
immediately  an  examination  is  made  as  to  the  object  of 
the  tax,  and  the  manner  in  which  the  act  of  parliament  is 
to  be  administered,  the  matter  assumes  a  different  shape. 
(a)  12  Beay.  517.  (b)  3  H.  &  N.  719. 
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1866.  If*  &  person  has  nothing  left  him  but  a  house  let  at  a  rent 
of  100/.  a  year,  which  he  can  collect  in  the  next  street, 
he  would  pay  succession  duty  upon  the  annual  value 
100/.  a  year.  If  estates  are  left  to  him  in  different 
counties,  so  that  instead  of  being  able  to  collect  the  rent 
in  the  next  street  he  is  obliged  to  travel  several  hundre( 
miles,  or  employ  agents,  he  is  not  entitled  to  any  deductioi 
from  the  annual  value  of  the  property  on  account  of  hir 
travelling  expenses,  or  the  salary  of  an  agent.  It  seems  t^^ 
me  a  clear  deduction  from  the  several  clauses  of  the  Acr^  ^ 

that  the  duty  depends  on  the  actual  value  of  the  property 
not   on  the  expenses  which  the  successor  may  incur 
collecting  its  revenues.     If  the  property  is  so  large  th 
the  successor  cannot  possibly  collect  the  rents  himself, 
much  the  better  for  him ;  biit  that  is  no  reason  why  t1 
Crown  should  get  less  than  if  it  was  divided  amongst  o: 
or  two  hundred  people.     According  to   the  argument 
Mr.  Bovill,  the  more  wealthy  a  man  becomes  by  a  bequ< 
the   more  the   Crown   must   lose  in  consequence  of  fc^  is 
inability  to  deal  with  so  large  a  property.     Therefore         ^^ 
seems    to  me  that  the  expenses  in  respect  of  which  ^ 

deduction  is  now  claimed  ought  not  to  be  allowed. 

Then,  looking  at  the  facts  of  the  case,  it  is  true  tfc*-^* 
the   trustees  are  empowered  to  make  certain  allowane^^^* 
which   they  may    pay  at    their   will    and   pleasure,  t^«-^^ 
it   is   found  as   a  fact   that  they  pay  no    more   than        ^^ 
necessary.      It  may  therefore  be  assumed   that  they  jp-^^ 
no   more    than    Lord  Cowley   would  have   paid   if   tl^^ 
property  had   been  directly  left  to  him  subject  to  iho^^ 
charges.     Then  why  should  the  fact  that  the  trustees  f>^J^ 
them  create  any  difference  ?    There  is  a  difference  in  nacK^^* 
but  not  in  fact. 

For  these  reasons.  I  think  that  the  petition  ought  to  be 
dismissed. 
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Martin,  B. — I  am  of  the  same  opinion.  There  are  1866. 
two  questions,  one  substantial  the  other  formal.  The  sub- 
stantial question  is  whether,  when  property,  encumbered 
with  charges,  devolves  upon  a  successor,  in  estimating  the 
value  of  the  succession  the  expense  of  collecting  the  rents 
and  managing  the  estate  are  to  be  deducted.  It  seems  to 
me  that  the  case  of  In  re  Elwes  has  decided  that  question, 
and  that  it  is  an  authority  for  our  judgment 

But  if  we  look  at  the  44th  section  of  the  Succession 
Duty  Act,  I  think  all  doubt  is  removed.  That  section 
enacts  that  **  the  following  persons,  besides  the  successor, 
shall  be  personally  accountable  to  her  Majesty  for  the  duty 
payable  in  respect  of  any  succession,  but  to  the  extent  only 
of  the  property  or  funds  actually  received  or  disposed  of 
by  them  respectively."  The  section  then  proceeds  to 
enumerate  the  persons : — *'  Every  trustee,  guardian,  &c., 
in  whom  respectively  any  property,  or  the  management  of 
any  property  subject  to  such  duty,  shall  be  vested.''  I 
apprehend,  therefore,  that  if  the  trustees  had  been  called 
upon  to  make  a  return  instead  of  Lord  Cowley,  they  would 
not  have  been  entitled  to  deduct  the  sums  in^respect  of 
which  an  allowance  is  now  claimed. 

I  also  think  that  the  2 1st  section  coupled  with  the  34th 
leads  to  the  same  conclusion.  By  the^21st  section,  the 
interest  of  the  successor«to  real  property  is  to  be  considered 
of ''  the  value  of  an  annuity  equal  toj  the  annual  value  of 
such  property  after  making  such  allowances  as  are  herein- 
after mentioned."  The  22nd  section  relates  to  allowances 
different  from  those  now  claimed.  The  34th  section  points 
out  what  allowances  are  to  be  made  in  estimating  the  value 
of  a  succession,  and  it  provides  that  upon  a  successor 
becoming  entitled  to  real  property  subject  |to  any  charge, 
such  as  a  mortgage,  annuity,  &c.,  "^an  allowance  shall^  be 
made  to  him  in  respect  only  of  the  yearly  sums  payable 
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1866.        ^y  ^^7  o^  interest^  or  otherwise,  on  such  charge."    There 

V^^""^      fore  it  seems  to  me  that  there  is  an  express  enactment,  tha' 

£abz>        in  estimating  the  value  of  the  property  in  respect  of  vhi 

CoWLET.  ^  i_         11 

the  duty  is  to  be  paid  deductions  onght  not  to  be  allow 
in  respect  of  the  expenses  of  agents,  receivers,  surveyoi 
bailiffs  and  others  employed  in  the  management  of  th«-. 
property.     I  cannot  think   that  the   mode  of  estimatin 
succession  duty  is  to  depend  on  the  skill  with  which 
conveyance  is  prepared ;  but  that,  as  laid  down  in 
House  of  Lords  (a),  we  must  look  at  the  intention  of 
legislature  as  expressed  by  the  words  of  the  Act. 

Then  with  respect  to  the  argument  of  Mr.  Bovill  as 
the  hardship  of  Lord  Cowley  being  called  upon  to  pay 
duty,  he  takes  the  property  as  it  is  bequeathed  to  hL 
He  was  under  no  obligation  to  take  it ;  and  no  doubt     '^kiDe 
has  voluntarily  come  forward  to  be  assessed,  so  that     'Hzie 
cannot  complain  that  the  assessment  has  been  made  on  Im.  m  m 
and  not  on  the  trustees. 


Bramwell,   B.-*I  am   of   the    same    opinion, 
giving  the  case  that  careful  consideration  which  Mr.  £(fc^^" 
contends  we  are  bound  to  give  it,  I  have  come  to  a  co*^- 
elusion  adverse  to  him.     The  question  turns  on  the  2  ^  ^ 
section,  which  says  "  that  the  interest  of  every  successo^V 
&c,  "in  real  property  shall  be  considered  to  be  of  t-b* 
value  of  an   annuity  equal  to  the  annual  value  of  sc»<?* 
property.'*     If  the  section  had  stopped  there  it  is  d^^ 
that  the  interest  of  Lord  Cowley  would  have  been  of  ti^^ 
value  of  the  property  without  the  deductions  now  claim^^' 
But   the  section  proceeds  to    say,   "after  making  s^^*' 
allowances  as    are   hereinafter    directed.**      The    sect.i^>*' 
referred  to  is  section  22,  and  I  am  strongly  inclined  ^^ 
think  (though  it  is  not  necessary  to  say  so)  that  section  ^^ 
(a)  Lord  Saltoun  v.  The  Advocate  Generaly  3  MacqueeD,  671* 
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has  no  operation,  and  that  if  it  had  been  omitted  the 
allowances  for  which  it  provides  would  have  been  made ; 
for  it  is  absurd  to  suppose  that  the  true  annual  value  of        Earl 

COWLBT. 

hotJaesor  land  can  be  ascertained  without  estimating  the 
cost  of  repairs,  tithes  and  other  charges  upon  them.     But 
^^bcther  the  22nd  section  was  required  or  not,  it  directs  an 
allowance  to  be  made  of  *'  all  necessary  outgoings.*^     Then 
mrbst  is  the  meaning  of  the  expression  *'  nnccssary  out- 
goings"?    Mr.  Bavill  argues  that  it  means  all  outgoings 
iwliich  the  owner  cannot  help.     I  do  not  think  that  is  its 
true  meaning.     In  my  opinion  it  means,  not  all  such  out- 
goings as  the  predecessor  may  have  thought  fit  to  impose, 
and  which  therefore  in  one  sense  are  necessary,  but  all  such 
••  are  intrinsically  necessary,  and  which  it  was  ^not  in  the 
option  of  the  predecessor  to  impose  or  not,  as  he  pleased. 
That  seems  to  me  the  true  meaning  of  "necessary  out- 
goings," and  that  meaning  is  in  conformity  with  the  reason- 
^^S  of  my  late  brother  Watson  in  the  judgment  in  In  re 
^Iwes.    Therefore  to  my  mind  the  allowances  now  claimed 
are  not  in  respect  of  "  necessary  outgoings ;"  and  it  seems 
^o  nie  that  on  that  short  consideration  this  case  ought  to  be 
^^cided  in  favour  of  the  Crown. 

But  Mr.  Bornll  has  ingeniously  argued  that  the  charge 
niust  be  on  Lord  Cowley's  beneficial  interest  Now  the 
^ords  '' beneficial  interest"  are  not  found  in  section  21  or 
Action  22.  The  words  in  section  2 1  are  "  annual  value  of 
such  property,*'  to  ascertain  which  there  must  be  an  abate- 
"^^nt  of  necessary  outgoings.  Therefore  it  seems  to  me 
^Atiifest  that  the  case  ought  to  be  decided  in  favour  of  the 
^rown. 

It  is  argued  that  this  is  a  hard  case,  because  if  the  pro- 
P^i'ty,  instead  of  being  left  to  trustees,  had  been  left  to 
*-ord  Cowley  it  would  have  been  in  his  option  to  deter- 
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1866.  mine  whether  he  would  employ  bailifls^  receivers,  Sec^f 
and  so  he  might  have  acquired  a  greater  benefit  from  it 
Possibly  it  may  appear  to  some  extent  a  hardship,  but  in 
reality  it  is  not,  because^  considering  who  are  the  tmstees, 
it  is  certain  they  will  not  expend  more  than  Lord  Cowley 
would  have  felt  himself  bound  to  da  If  this  ai^ument 
were  of  any  avail  it  would  be  competent  for  every  testator 
to  say :~"  I  am  going  to  leave  a  large  estate ;  I  know  my 
devisee  cannot  manage  it  himself,  and  in  order  that  he  may 
get  the  benefit  of  allowances  out' of  succession  duty,  I  will 
leave  the  estate  to  trustees  to  manage  for  him."  So  that, 
by  the  mere  contrivance  of  words,  a  devisee  would  be 
subject  to  less  succession  duty  thati  he  ought  to  pay. 
However,  it  is  not  necessary  to  advert  to  that  except  as 
an  answer  to  the  argument  My  judgment  proceeds  upon 
the  authority  of  In  re  Elwes,  and  upon  the  consideration 
that  the  tax  is  to  be  assessed  on  the  annual  value  of  the 
property,  after  making  deductions  for  necessary  *^  outgoings," 
which  mean  outgoings  intrinsically  necessary,  not  expenses 
of  management  which  the  testator  may  have  thought 
necessary.  • 

Channell,  B. — I  am  also  of  opinion  that  the  petition 
ought  to  be  dismissed.  I  consider  that  the  petition  only 
raises  a  question  as  to  the  quantum  of  assessment,  that  is, 
whether,  according  to  the  prayer  of  the  petition.  Lord 
Cowley  is  entitled,  under  the  22nd  section  of  the  Succes- 
sion Duty  Act,  to  the  allowance  which  he  claims.  It  seems 
to  me  immaterial  to  consider,  at  least  at  any  length,  the 
question  on  whom  the  duty  may  be  assessed.  I  think  that, 
under  the  44th  section,  it*  may  be  assessed  either  on  the 
person  who  succeeds  to  the  property  or  the  person  who 
has  the  management  of  it      Therefore  I  think  that,  in 
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point  of  form,  the  duty  was  properly  assessed.  Whether  1866. 
it  is  assessed  on  the  trustees  or  on  the  person  having  the 
beneficial  interest,  we  have  to  consider  the  question  of 
quantum^  and  in  my  opinion  that  depends  on  the  construc- 
tion of  the  21st  and  22nd  sections.  By  the  21st  section  the 
assessment  is  to  be  made  according  to  **  the  value  of  an 
annuity  equal  to  the  annual  value  of  such  property,  after 
making  such  allowances  as  are  hereinafter  directed.'^  And 
by  the  22nd  section,  in  estimating  the  annual  value  of  lands 
an  allowance, is  to  be  made  of  all  necessary  outgoings. 
There  are  one  or  two  other  sections  which  provide  for 
deductions  not  included  in  the  22nd  section ;  but  we  have 
to  determine  in  the  first  place  what  is  the  annual  value  of 
the  property,  and  then  to  deduct  firom  that  certain  out- 
goings which  are  specially  provided  for  by  the  Act.  It 
appears  to  me  that  the  22nd  section  does  not  provide  for 
the  deductions  now  claimed.  If,  therefore,  there  was  no 
authority  in  point  I  should  come  to  the  same  conclusion ; 
but  I  conceive  that,  although  there  is  a  difference  in  point 
of  &ct  between  this  case  and  that  of  In  re  Elwes,  the 
principle  of  that  decision  warrants  the  judgmeift  which  we 
DOW  pronounce. 

Petition  dismissed. 
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June  12. 


Hodgson  v.  Sidney. 


HoiTalSr"    Declaration.— For  that  the  plaintiff,  having 
that  the  plain-  requested   by  one  J.  C.  Piper  to  advance,  lay  out   a* 

tiflFwasm-  ^  J  r  '       ./ 

duced,  bv  the 
false  and 
fraudulent 
representa- 
tions of  the 
defendant,  to 
make  large 
payments  on 
account  of  a 
certain  manu- 
facture, and 
"  by  reason 
of  the  said 
false  and 

representation   whether  the  said  William  Sidney  might  be  depended  u 
®  P>^.         fpi.  jjjjg{j  payments  to  the  said  extent  and  whether  the 


e 

8 


expend  a  large  sum  of  money,  to  wit,  2000iL,  for  the  p 

pose  of  producing  and  to  be  employed  in  the  mannfact 

of  certain   wine,  which   said  wine,   as   the^  plaintiff  iw^ 

informed  by  the  said  J.  C.  Piper,  had  been  ordered  by 

William  Sidney  for  exportation  to  Australia  and  Califa 

under  conditions  of  certain  cash  payments  to  be  mi 

therefore  by  the  said  William  Sidney  to  the  extent 

2000i,  applied  to  the  defendant  to  inform  him  the  plaiat^i^ 

n 

md 


)f 


sustained 
great  loss  and 
was  adjudi- 
cated bank- 
rupt, and 
suffered  great 
personal 
annoyance, 
and  was  put  to 
great  trouble 
and  inconve- 
nience, and 
was  greatly 
injured  in 
character  and 
credit,"  the 
defendant 
pleaded,  ex- 
cept as  to  the 
claim  in  re- 
spect of  the 
plaintiff  being 
adjudicated 
bankrupt  and 
the  personal 
annoyance, 
trouble,  incon- 
Tenience  and  • 

injuiy  to  his  ^  , 

character  and  credit,  that  the  loss  was  a  pecuniary  loss,  and  that  the  cause  of  action  plea<*^ 
to  Tested  in  the  plaintiff^s  official  assignee. — i/e/(/,  a  good  plea,  inasmuch  as  the  only  aAm^& 
recorerable  was  in  respect  of  the  pecuniary  loss. 


order  had  been  so  given  as  aforesaid.     That  thereupon 
defendant,  well  knowing  the  aforesaid  premises,  and  inte 
ing  that  the  plaintiff  should  act  upon  the  representati 
made  by  h!ra  as  hereinafter  mentioned,  falsely  and  fraud  ■-'• 
lently  represented  to   the  plaintiff  that  the  said  Willie*" 
Sidney  was  able  to  carry  out  the  arrangement  for  pt»^" 
chasing  the  said  wine,  which,  as  the  defendant  represent^^^» 
he,  the  said  William  Sidney,  had  entered  into  with  the  3^-*^ 
J.  C.  Piper,  to  wit,  the  said  order :  whereas  in  truth  ^i^^ 
in  fact  the  said  William  Sidney  was  not  able  to  carry  o*^^ 
the  said  arrangement  or  order,  or  to  pay  for  the  said  wii^^* 
And  that  the  defendant,  by  so  representing  as  afores^tx^^ 
induced  the  plaintiff  to  make  certain  large  advances  e^^" 
payments  of  money  on  account  of  the  said  manufacture* 
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n  respect  of  the  said  arrangement  or  order,  whereby        1866. 
y  reason  of  the  said  false  and  fraudulent  representa-      ^^^^ 
he  plaintiff  has  sustained  great  loss^  and  became  and  *• 

DIDIIET. 

djadicated  a  bankrupt,  and  suffered  great  personal 
ranee,  and  was  put  to  great  trouble  and  inconve- 
e,  and  was  greatly  injured  in  character  and  credit, 
ia. — The  defendant,  except  as  to  the  claim  in  respect 
i  plaintiff  becoming  and  being  adjudicated  a  bankrupt, 
raflering  the  alleged  personal  annoyance,  and  being 

0  the  alleged  trouble  and  inconvenience,  and  being 
sd  in   character  and  credit,  says^that  the  said  loss 

1  the  plaintiff  sustained  as  in  the  declaration  alleged 
I  pecuniary  loss,  to  wit,  the  loss  of  the  monies  which 
•  advanced  and  paid  as  in  the  declaration  mentioned, 
:he  defendant  says  that  afler  the  accruing  of  the  sup- 
1  cause  of  action,  and  before  this  suit,  the  plaintiff, 
I  liable  to  become  and  to  be  adjudicated  a  bankrupt 
iieafter  mentioned,  became  bankrupt,  and  was,  upon 
ition  for  adjudication  in  bankruptcy  duly  filed  against 
by  himself  in  a  Court  having  jurisdiction  to  receive 
ame,  and  to  adjudicate  thereon,  was  by  the  said  Court 
adjudicated  to  be  a  bankrupt,  according  to  the  statutes 
rce  concerning  bankrupts,  and  thereupon  an  official 
nee  of  the  estate  and  effects  of  the  plaintiff,  as  such 
rupt,  was,  according  to  the  said  statutes,  duly  appointed 
*e  this  suit.  And  the  defendant  says  that  all  things  were 

and  happened,  and  all  times  elapsed  according  to  the 
statutes,  to  give  validity  to  the  said  adjudication  and 
intment,  and  to  cause  the  estate  of  the  plaintiff, 
iding  the  cause  of  action  in  the  declaration  mentioned, 
herein  pleaded  to,  to  vest  and  the  same  did  vest  in 
md  official  assignee  before  this  suit,  and  has  not  re- 
id  in  the  plaintiff. 
*emurrer,  and  joinder  therein. 
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1866.  Lumley  Smith  argaed  in  support  of  the  demurrer  (a)*— 

,J;;*'"*^^       The  cause  of  action  did  not  vest  in  the  assiirnee  under  th 

H0DO8OM  ^      ^  ...  rrn 

t;.  plaintiff  ^8  bankruptcy,  but  remained  in  the  plaintiff.    Tb 

is  an  action  of  tort,  and  the  alleged  damage  is  of  a  mixc 
character,  viz.,  injury  to  the  plaintiff  personally,  and  injai 
to  his  estate.  \^BramtoeU,  B. — Under  this  declaration  tl 
only  damage  ipvhich  the  plaintiff  could  recover  is  tl 
pecuniary  loss :  the  becoming  bankrupt  is  too  remote.]  ] 
Howard  v.  Crowtker  (b),  Alderson^  B.,  said: — "Assignet 
can  maintain  no  action  for  libel,  although  the  injury  occa 
sioned  thereby  to  the  man's  reputation  may  have  been  tlx 
sole  cause  of  his  bankruptcy .^^  It  would  seem  therefor" 
that  bankruptcy  might  be  the  subject  of  damage.  Bnw^ 
V.  Dew  (c)  was  an  action  of  trespass  for  taking  the  plaint 
tiff's  goods  under  a  false  and  unfounded  claim  of  a  debC 
per  quod  the  plaintiff  was  annoyed  and  prejudiced  ia  his 
business  and  believed  by  his  customers  to  be  insoWentj 
and  it  was  held  that  the  right  of  action  did  not  pass  tc 
the  plaintiff's  assignees  on  his  bankruptcy.  There  the  tes 
applied  was  whether  the  jury  could  give  vindictive  damage 
beyond  the  value  of  the  goods»  Here,  although  th< 
pecuniary  loss  to  the  plaintiff  might  be  only  2000/.,  th 
jury  might  give  damages  beyond  that  amount  in  respec 
of  the  personal  injury  and  annoyance  to  the  plaintiff. 

Fields  in  support  of  the  plea. — The  true  mode  of  ascei 
taining  whether  the  cause  of  action  remains  in  the  bankruf 
or  has  passed  to  his  assignees,  is  to  consider  whether  tb 
injury  primarily  affects  the  person  or  the  estate  of  the  bank 
rupt  In  the  former  case  the  right  of  action  does  not  pass  t( 
the  assignee,  although  it  may  be  attended  with  aconsequentia 

(a)  May  30.    Before  PoUoch,         (h)  8  M.  &  W.  601. 
C.  B.,  MarHn,  B.,  Bramwell,  B.,  (c)  11  M.  &  W.  625. 

and  Channell,  B. 
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diminntion  of  the  personal  estate ;  but  in  the  latter  case       1866. 
the  right  of  action  will  pass  to  the  assignee,  although  the      HTotoir 
htofaupt  may  have  sustained  some  personal  injury :  Beck*  v- 

^om  ▼.  Drake  (a).     [ChannelU  B.,  referred  to  Wetherellv. 
JuliUi{J>).'\     Here  the  estate  of  the    bankrupt  has  been 
diminished  by  the  wrongful  act  of  the  defendant.     [Mar' 
tm^   B. — By  the    exception   in  the   plea,  the  defendant 
admits  that  some  cause  of  action  remains  in  the  bankrupt. 
Can  a  cause  of  action  be  divided,  so  as  to  enable  the  bankrupt 
to  sue  for  bis  personal  injury  and    the  assignee  for  the 
damage  to  the  bankrupt's  estate  ?]     In  Brewer  v.  Dew  (c) 
Lord  Abmger  intimated,  in  the  course  of  the  argument, 
Aat  a  plea  like  this  limited  to  the  value  of  the  goods  might 
l>e   supported.     In  Rogers  v.  Spence  {d)   the  declaration 
included  some  causes  of  action  which  would  not  pass  to 
the  assignees,  and  it  was  held  a  plea  of  the  plaintiff's  bank- 
i^ptey,  which  embraced  the  whole,  was  bad. 

JAtmley  Smith,  in  reply. — lliere  is  no  authority   that 

P^x^  of  a  cause  of  action  may  remain  in  a  bankrupt  and 

the  other  part  vest  in  his  assignees.     [Bramwell,  B. — I  can 

^^ticeive  a  case  in   which  the  cause   of  action   may  be 

divided,  for  instance  where  a  person  contracts  to  do  two 

things,  and  the  non-performance  of  one  only  affects  the 

D^nkrupt  personally   while    the  non-performance   of  the 

^hcr  is  an  injury  to  his  estate ;  but  it  is  difficult  to  see 

*^^  special    damage    can    be    split.]      In   Beckham   v. 

^^ch  {e)  Parke,  B.,  said:— "Who  would  have  to  sue  if 

^e  contract  was  to  cure  the  bankrupt  of  a  disease  and  give 

'^^m  a  sum  of  money,  and  there  had  been  a  breach  of  both 

P^Hs?    It  is  extremely  difficult  to  say  in  whom  the  right 

(a)  2  H.  L.  579.  (d)  12  CI.  &  F.  700. 

(6)  10  C.  B.  267.  (0  2  H.  L.  579,  629. 

(e)  11  M.  &  W.  625. 
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1866.       of  action  would  be.     Either  the  right  of  action  on  the 


HODOBOH 


contract  must  be  divided,  and  each  suci  or  the  right  of 
V.  action  altogether  must  remain  in  the  bankrupt,  or  alto- 

SlSNKT. 

gether  be  transferred  to  the  assignees,  or  both  must  join, 
the  contract  being  entire,  to  sue  for  the  damages."    The 
same  difficulty  was  adverted  to  bj  hordCottenluimm  Rogers 
V.  Spence  (a).     Here  part  of  the  cause  of  action  is  the 
personal  annoyance  and  inconvenience  sustained  by  the 
bankrupt,  and  as  that  would  not  pass  to  his  asugnee  all 
remedy  would  be  lost  if  the  bankrupt  cannot  sne. 

Cur.  adv.  vuli. 

Martin,  B.,  now  said. — This  is  an  action  for  a  false  aiE^ 
fraudulent  representation,  and  the  declaration  alleges  th^ft-^ 
by  reason  thereof  the  plaintiff  **  sustained  great  loss,  am  ^ 
became  and  was  adjudicated  a  bankrupt,  and  suffered 
personal  annoyance,  and  was  put  to  great  trouble  a& 
inconvenience,  and  was  greatly  injured  in  character  am 
credit^'  The  plea,  except  as  to  the  claim  in  respect 
the  plaintiff's  becoming  and  being  adjudicated  a  bankra[>'^ 
and  suffering  the  alleged  personal  annoyance,  and  beina  M 
put  to  the  alleged  trouble  and  inconvenience,  and  bein-^ 
injured  in  character  and  credit,^'  states  that  the  plainti^'^ 
had  become  bankrupt  and  the  cause  of  action  vested  k  ^ 
the  official  assignee.     To  this  plea  there  is  a  demurrer. 

We  are  all  of  opinion  that  the  plea  is  good,  on 
ground    that    the    exception    contained    in    it    may 
altogether  rejected  as  nugatory,  and  that  in  point  of  fa 
the  case  is  the  same  as  if  the  plea  had  been  pleaded  to 
whole  declaration.     We  think  that  the  only  damage  whi 
can  be  recovered  is   pecuniary  damage,  the  right  to  s 
for  which  passed  to  the  assignee.     There  must,  therefoi 
be  judgment  for  the  defendant. 

(a)  12  CI.  &  F.  700. 
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Bravwell,  B. — It  seems  to  me  that  the  personal  injury 
alleged  in  the  declaration,  and  excepted  in  the  plea,  is  not 
the  subject  of  special  damage  ;  and  that  the  only  damage  v. 

recoverable  is  damage  of  a  pecuniary  character  naturally 
resulting  from  the  fraudulent  representation  ;  and  that 
would  pass  to  the  assignee. 

But    even    supposing    that    there    is    some    personal 
damage,   in   respect  of  which   the  plaintiff  might  have 
recovered  if  he  had  not  become  bankrupt,  it  seems  to  me 
tbat  the  cause  of  action  cannot  remain  in  the  bankrupt  for 
cbe  purpose  of  recovering  the  personal  damage,  and  pass 
to  the  assignee  for  the  purpose  of  recovering  the  pecuniary 
damage.     Where  there  is  a  trespass  to  a  man's  person,  and 
aIso  to  his  goods,  I  do  not  see  why,  in  the  event  of  bank- 
ruptcy, the  assignee  might  not  recover  in  respect  of  the 
latter  and  the  bankrupt  in  respect  of  the  former.     But 
"where  there  is  only  one  cause  of  action,  it  seems  to  me 
that,  if  the  right  to  sue  for  pecuniary  damage  passes  to  the 
assignee,  the  cause  of  action  cannot  also  remain  in  the 
bankrupt  to  enable  him  to  sue  for  personal  damage.     For 
these  reasons  I  think  that  the  plea  is  good,  and  that  our 
judgment  ought  to  be  for  the  defendant. 

Judgment  for  the  defendant. 
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•^•****  ^2-  GiDDiNGS  and  Another  v.  Penninq. 

Declaration  for  goods  sold  and  delivered. 

Plea« — That  after  the  accruing  of  the  plaintiffs'  claifH) 
&c.,  a  certain  deed  was  made  and  entered  into  by  and 
between  the  defendant  (the  debtor)  of  the  first  part,  t^^o 
trustees  for  his  creditors  of  the  second  part,  and  the  several 
persons  whose  names,  or  the  names  of  whose  firms, 
written  in  the  schedule   thereunder  written,  and  w 


A  trust  deed, 
tinder  the 
Bankruptcy 
Act,  1861, 
contained  the 
following 
clause : — "  It 
shall  be  law- 
ful for  the 
said  trustees, 
at  the  expense 
of  the  estate, 
to  require  the 

amount  of  any  scals,  or  the  seals  of  individual  members,  or  a  member 

of  thecre^-     agent  of  whose  firms,  are  affixed,  being  respectively  credm* 

tors  to  be 
verified  by 
solemn  decla- 
ration; and 
in  the  event 
of  any  such 
creditors,  if 
in  Great 
Britain  or 
Ireland,  fail- 
ing so  to  yerify  which  contained  the  following  clause.) — ''Provided 
such  debt  for  i  ..  .    ,        ,       i     ,        •..«..«    «i  •      i       /.  i    «.      .1         _  jj 


tors  of  the  said  debtor  upon  or  against  whom  these  presei:] 
shall  become  valid,  effectual  and  binding  bj  reason  of  cIibc 
provisions  of  the  Bankruptcy  Act,  1861,  as  a  trust  de^^^ 
for  the  benefit  of  creditors,  or  otherwise  howsoever,  of  t.Im« 
third  part. — (The  plea  then  set  out  in  haec  verba  the  de^^^i 


two  calendar  ^^^  ^^  1^  hereby  declared  that  it  shall  be  lawful  for  the 

^ch  requisi-  trustees,  at  the  expense  of  the  estate,  to  require  the  amoui^* 

dhor  OT^V-^  of  any  debt  of  any  of  the  creditors  to  be  verified  by  solenci* 

ditors shall  declaration;  and  in  the  event  of  any  such  creditors,  \f  ^^ 

lose  all  bene-  ^     ^                                                    "^          ^ 

fit,  dividends  Great  Britain  or  Ireland,  failing  so  to  verify  such  debt  tor 

and  advantage 

to  be«derived  two  calendar  months  after  such  requisition,  such  creditor 

I'      ii  — 

presents,  and  or  creditors  shall  lose  all  benefit,  dividends  and  advantage 

sucMwt'men-  ^o  be  derived  from  these  presents,  and  thereupon  such  last 

dend^sHlli  mentioned  dividends  shall  fall  into  the  general  estate  for 

fall  into  the  (j^q  benefit  of  the  creditors  not  making  similar  defaults- 

general  estate  ° 

for  the  bene-  — The  plea  concluded  with  the  usual  averments  of  conn- 
fit  of  the  ,         *^ 
creditors  not  pliance  with  the  requisitions  of  the  Bankruptcy  Act,  186 1- 

making  simi- 
lar defoults." 

— Beld  unreasonable,  and  the  deed  void :  Per  PoUockf  C.  B.,  Bramwell,  B.,  and  C5I«W^ 
B. — Martin,  B.,  dubitante. 


\ 
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ReplicatioiL— That   the   plaintiflB  never   executed,  or        i866« 
ttsented  or  became  parties  to  the  said  indenture  in  the      jy^'  "^ 

^  GXDDIXM 

)iea  mentioned)  nor  were  nor  are  they  or  their  firm,  or  any  o. 

PXHHIHO. 

igent  of  theirs,  or  their  said  debt,  named  or  mentioned  in 
he  said  schedule  written  under  or  forming  part  of  the  said 
identure. 
Demurrer,  and  joinder  therein* 

M.  Howard  (Abbott  with  him)  argued  for  the  defendant 
lune  4). — The  clause  in  this  deed  which  requires  the' 
r«ditors  to  verify  their  debts  is  not  unreasonable.  This 
aae  differs  from  JLeigh  v.  Pendkbury  (a\  for  there  the  cre- 
Ltors  were  required  to  verify  their  debts  by  solemn  decla- 
im tion,  or  otherwise  to  the  satisfaction  of  the  trustees  ;  so  that 
oth  the  mode  and  sufficiency  of  the  verification  were  left 
^  the  discretion  of  the  trustees.  There  Erle^  J.,  said  that 
a  clause  giving  the  trustee  power  to  admit  or  reject  a  debt 
liich  he  might  deem  insufficiently  proved  was  most  unrea- 
enable.**  So  a  clause  was  held  unreasonable  which  provided 
^at  the  composition  money  should  not  be  payable  until  the 
"^istee  certified  that  the  requisite  majority  in  number  and 
^oe  of  creditors  had  assented  to  the  deed:  Boulnois  v. 
^ann  (6).  But  in  Coles  v.  Turner  (c)  it  was  held  in  the 
^chequer  Chamber  that  a  clause  which  empowered  a 
^^ustee  to  require  any  creditor  to  verify  his  debt  by  solemn 

declaration  or  otherwise  as  the  trustee  might  think  fit," 
^as  not  unreasonable,  because  a  creditor  who  failed  to  pro- 
nce  proof  to  the  satisfaction  of  the  trustee  would  not  be 
«prived  of  all  benefit  under  the  deed.  The  Court,  how- 
ver,  refirained  from  expressing  any  opinion  as  to  whether 
be  provision  in  Leigh  v.  Pendkbury  was  or  was  not  in 
^aelf  onreasonable.     [^Pollock,  C.  B. — I  cannot  understand 

(a)  15  C.  B.  N.  S.  815.  (b)  4  H.  &  C.  9. 

(c)  35  L.  J.  C.  P.  169. 

VOU  IV.  — U.  &  C.  h  h  EXCH. 
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1866.       ^b^^  right  there  is  to  create  a  forfeiture  of  the  debt  upon 

!^^^^      non-compliance  with  the  requisition.     Under  the  bankrupt 

V.  law  a  creditor  does  not  forfeit  his  debt  by  reason  of  a  tardy 

Fbxhino.  . 

claim.]     Some  provision  is  necessary  to  compel  a  creditoir 

to  prove  his  debt  within  a  reasonable  time,  and  the  only 

question  is,  whether  the  forfeiture  of  the  debt  is  too  severe 

a  penalty.     [Pollock^  C.  B. — Why  is  a  creditor  who  residt 

in  London  to  lose  his  debt,  but  not  a  creditor  who  reside 

in  Paris  ?]      The  statutory  majority  of  creditors  are  tli^e 

best  judges  of  what  is  reasonable.     Forfeiture  of  the  de^^bt 

in  the  event  of  a  creditor  suing  the  debtor  would    l>e 

unreasonable,  because  every  creditor  has  a  right  to  contest 

the  validity  of  the  deed ;  but  this  case  is  different,  since  It 

is  the  interest  of  all  the  creditors  that  the  estate  should  t>« 

administered  without  delay. 

Macnamarai  for  the  plaintifls. — This  clause  invalidated^ 
the  deed  on  the  ground  of  inequality  and  unreasonablenees^i^^ 
It  creates  an  inequality,  because  the  penalty  attaches  upon 
those  creditors  only  who  are  in  Great  Britain  and  Ireland. 
It  is  also  unreasonable  that  a  creditor  should  forfeit  his 
debt  because  he  fails  to  verify  it  within  a  specified  tim^ 
{Martini  B. — Such  a  clause  was  not  unusual  in  the  old 
composition  deeds.]   Those  deeds  only  bound  the  crediton 
who  assented  to  them.     In  Leigh  v.  Pendkbury  (a)  Erie,  J., 
after  stating  that  it  seemed  to  him  ^*  altogether  unreason- 
able to  call  upon  a  creditor  to  submit  his  claim  to  the 
decision  of  the  trustee,"  proceeds  to  say  that  *^  the  clause 
which  declares  the  debt  forfeited  if  the  creditor  shall  seek 
to  substantiate  his  claim  by  action  is  also  unreasonable.'' 
Coles  V.  Turner  {b)  proceeded  on  the  ground  that  the  clause 
in  question  only  vested  in  the  trustees  the  same  power  of 
admitting  or  rejecting  a  claim  which  they  would  have  had 
if  the  clause  had  not  been  in  the  deed ;  and  moreover  the 

(a)  16  C.  B.  N.  S.  815.  S30.  (b)  95  L.  J.  C.  F.  169. 
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clause  did  not  impose  any  penalty  on  those  creditors  who 
ftiled  to  prodace  what  the  trustee  thought  sufficient  proof 
of  the  debt.     Here,  if  a  creditor  disputed  the  validity  of  v. 


the  deed,  he  would  incur  the  penalty  for  not  verifying  his 
cWm.     In  Lyne  v.  fFyatt  (a),  where   the  same  penalty 
Attached  upon  the  breach  of  a  covenant  not  to  sue  the 
debtor,  the  provision  was  held  unreasonable. 

Af.  Howard^  in  reply,  cited  Scott  v.  Berry  (J). 

Cur,  adv.  vuU. 

C^HAMNELL,  B.,  now  Said. — This  case  came  before  the 

Ooiart  on  demurrer  to  a  replication,  and  the  question  turns 

on  tie  validity  of  a  deed  of  arrangement  under  the  Bank- 

«»plcy  Act,  1861.    The  points  raised  in  the  course  of  the 

^■"S^tnent  resolve  themselves  into  two.    It  was  sought  to 

invalidate  the  deed  because  it  contained  a  clause  which 

P*x>^de8  "that  it  shall  be  lawful  for  the  trustees,  at  the 

^^pcnse  of  the  estate,  to  require  the  amount  of  any  debt 

^^  any  creditor  to  be  verified  by  a  solemn  declaration ;  and 

^^    the  event  of  such  creditor,  if  in  Great  Britain  or  Ire- 

^^^d,  fiuling  to  verify  such  debt  for  two  calendar  months 

^'^r  such  requisition,  such  creditor  should  lose  all  benefit, 

dividends,  and  advantages  to  be  derived  from  the  deed,  and 

^^^veupon  such  dividends  shall  fall  into  the  general  estate 

^^  the  benefit  of  the  creditors  not  making  similar  default.*' 

^Iiere  are  two  matters  for  consideration  :  first,  what  the 

^'^^Q^tor  is  required  to  do ;  and,  secondly,  the  consequence 

^hich  attaches  if  he  fails  to  comply  with  the  requisition. 

'^  the  course  of  the  alignment  I  entertdned  some  doubt, 

^^t^  after  onnderation,  I  have  arrived  at  the  conclusion 

^^^t,  talnng  this  sdpulation  in  its  entirety,  it  is  unreason* 

(a)  18  C.  B.  N.  S.  593.  (h)  3  H.  &  N.  966. 
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I  do  not  think  it  unreasonable  that  the  trustees  should 
require  the  amount  of  any  debt  to  be  verified  by  solemn 
declaration.    I  consider  the  declaration  a  substitute  for  the 
affidavit  in    bankruptcy ;    and,  however  unreasonable  it 
would  be  to  require  a  declaration  to  the  satiifactian  of  Hu 
trustees,  so  that  they  might  take  an  objection  to  it,  possibly 
captious  or  otherwise,  that  does  not  apply  to  the  first  part 
of  this  stipulation.     Fairly  read,  it  only  requires  that  a 
person  claiming  to  be  a  creditor  for  a  certain  amount,  shall 
make,  not  an  affidavit,  but  a  solemn  declaration  that  he  is 
a  creditor  to  that  amount.    If  the  declaration  be  good  id 
point  of  fact  the  trustees  have  no  right   to  object  to  its 
sufficiency.     It  would  be  difierent  if  the  deed  required  a 
declaration  to  be  made  of  the  existence  of  a  debt  to  the 
satisfaction  of  the   trustees.      I   therefore  wish  it  to  be 
understood  that  with  the  first  part  of  this  stipulation  I  fiod 
no  fault 

Then  the  clause  goes  on  to  provide  that  if  any  creditor 
shall  fail  to  verify  his  debt  within  a  certain  time,  if  within 
Great  Britain  or  Ireland,  he  shall  lose  all  benefit,  dividends 
and  advantages  to  be  derived  from  the  deed,  and  the  divi- 
dends to  which  he  would  have  been  entitled  are  to  £all  into 
and  form  part  of  the  general  residue  in  which  he  is  not 
to  participate.  Cases  frequently  arise  in  bankruptcy  where 
a  creditor  who  proves  his  claim  at  a  late  period  of  the 
proceedings  is  not  entitled  to  disturb  prior  dividends^  but 
is  allowed  his  full  share  of  the  future  dividends.  Here 
there  is  an  express  provision  that,  if  the  creditor  does  not 
make  the  declaration  within  the  prescribed  time,  he  shall 
forfeit  his  debt.  Looking  at  the  second  part  of  the  claosei 
which  I  cannot  separate  firom  the  first,  it  appears  to  0^ 
that  such  a  stipulation  renders  the  deed  unreasonable^  ^ni 
therefore  not  binding  on  non-assenting  creditorSi 
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Bbahwell^  B. — I  am  of  the  same  opinion ;  and  I  have 
nothing  to  add  to  the  judgment  of  my  brother  ChannelL 

Martin,  6. — I  am  rather  inclined  to  a  contrary 
opinion.  My  reason  for  thinking  that  this  provision  does 
not  invalidate  the  deed  is,  that  a  similar  provision  was 
commonly  inserted  in  the  old  composition  deeds,  as  will  be 
found  on  reference  to  the  precedents  in  Forsyth  on  Com- 
position with  Creditors  (a). 

Now  the  question  turns  on  the  192nd  and  193rd  sections 
of  the  Bankruptcy  Act,  1861.     The  192nd  section  is  the 
BiBt  which  has  reference  to  this  subject,  and  it  is  introduced 
Lhu8  : — **  As  to  trust  deeds  for  benefit  of  creditors,  compo- 
Mtion  and  inspectorship  deeds  executed  by  a  debtor.^  Then 
it  proceeds  to  enact  that  ^^  every  deed  or  instrument  made 
Dr  entered  into  between  a  debtor  and  his  creditors,  or  any  of 
them,  or  a  trustee  on  their  behalf,  relating  to  the  debts  or 
Liabilities  of  the  debtor,'^  &c.,  shall  be  binding  on  all  the 
creditors,    provided  certain  conditions  are  observed.     I 
concurred  with  the  judgment  of  Parke,  B.,  in  Teiley  v. 
Taylor  (b\  with  respect  to  the  law  under  the  12  &  13  Vict 
c  106 ;  but  in  consequence  of  the  judgment  of  the  Court 
of  Queen's  Bench  in  Clapham  v.  Atkinson  (c),  and  the 
opinion  expressed  by   Lord   Westbury,   C,  in  Ex  parte 
Morgan  (cf),  I  have  no  hesitation  in  saying  that  my  view 
of  the  subject  is  somewhat  changed.     If,  therefore,   the 
matter  rested  with  me,  I  should  be  disposed  to  hold  that 
ihia  clause,  which  was  commonly  inserted  in  the  old  com- 
position deeds,  did  not  afiect  the  validity  of  this  deed. 


(a)  Page  175,   Ist  ed.    This  legality :  See  p.  260,  3rd  ed. 

daiue  has  been  expunged  from  {h)  1  £.  &  B.  521.  542. 

the  precedents  in  the  subsequent  (c)  4  B.  &  8.  722. 

editions,  the  learned  author  hav-  (d)  I  De  Gex,  J.  &  S.  288. 
ing  entertained  doubts  as  to  its 
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P0LLOCK9  C.  B. — I  agree  with  my  brothers  Bramu>^s^ 
and  ChannelU  that  this  clause,  by  which,  in  a  certain 
_   »•  a  creditor  forfeits  his  debt,  is  unreasonable,  and 

FUTHUIO. 

quently  the  deed  is  void. 

The  ground  of  my  opinion  is,  that  apparently  the  qp^Brit 
and  intention  of  the  law  on  this  subject  is  founded  ugz^ppp 
the  application  of  the  principles  of  the  bankrupt  law^      (0 
arrangements  amongst  creditors  themselves,  when  a  spo^sci- 
fied  proportion  in  number  and  value  unite  and  eflect      so 
arrangement  for  the  benefit  of  all  the  creditors,  without      the 
expense  of  proceedings  in  bankruptcy.     It  seems  to       me 
that  the  object  of  the  law  was  to  produce,  through      tbe 
medium  of  a  majority  in  number  and  value  of  credi^^n, 
what  may  be  called  a  bankrupt  arrangement,  and  to  ^Te 
efiect  to  tbe  bankrupt  law  without  an  appeal  to  the  Court 
of  Bankruptcy.     The  clauses  in  the  Act  by  which     (he 
minority  of  creditors  are  bound  by  the  majority  are  io 
accordance  with  the   bankrupt  law,  which  confers  on  a 
certain  majority  in  number  and  value  of   creditors    tbe 
power  of  granting   a   certificate,   which  operates  as  ao 
effectual  release  to  the  bankrupt  firom  all  his  debts,    fiat 
in  no  part  of  tbe  bankrupt  law  is  there  anything  which 
appears  to  me  to  justify  the  introduction  of  this  penai 
clause,  that  because  a  creditor  does  not,  within  a  certain 
time,  verify  the  amount  of  his  debt  by  a  solemn  declaratioo 
he  shall  absolutely  forfeit  it    I  think  such  a  clause  extremelj 
unreasonable.     I  do  not  agree  with  my  brother  Mar&h 
that  because  a  similar  clause  is  found  in  a  deed  of  com- 
position which  binds  no  one  but  the  creditors  who  are 
parties  to  it,  this  clause  cannot  be  said  to  be  unreasonable. 
Such  a  clause  may  not  be  unreasonable  quoad  creditor 
who  consent  to  it,  and  who,  on  becoming  parties  to  a  com- 
position deed,  agree  that  any  creditor  who  does  not  veri^ 
his  debt  shall  lose  all  benefit  under  the  deed.    But  that  is 
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not  the  case  here.  This  is  a  statutable  provision  for  the 
purpose  of  producing  the  effect  of  bankruptcy  through  the 
nediam  of  the  creditors  themselves.  A  certain  majority 
n  nnmber  and  value  of  creditors  binds  the  rest,  and  it 
eems  to  me  most  unreasonable  that  non-assenting  creditors 
hoold  forfeit  all  their  rights  under  the  deed  because  they 
to  not  within  a  certain  time  verify  their  debts. 

This  view  is  supported  by  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  Coles  v.  Turner  (a),  where  it  was 
leld  that  in  a  deed  of  assignment  a  clause  which  empowered 
k  tmstee  to  require  any  creditor  to  verify  his  debt,  but 
vhich  had  not  the  effect  of  depriving  the  creditor  who 
^Ued  to  do  so  of  aU  benefit  under  the  deed,  was  not 
tnreasonable.  That  was  the  unanimous  judgment  of  six 
l^udges,  reversing  the  judgment  of  the  Court  of  Common 
^leas  who  held  the  deed  unreasonable  and  therefore  void. 
Slachbum,  J,,  in  delivering  the  judgment  of  the  Court  of 
Exchequer  Chamber,  said: — ^<It  will  be  found  that  the 
Provision  in  this  deed,  perhaps,  requires  no  more  from  the 
nreditor  than  would  be  required  if  the  deed  were  silent 
^t  all  events  it  requires  nothing  unreasonable  beyond  what 
vould  be  thus  required.  It  does  not  make  the  trustee 
arbitrator,  finally  to  decide  whether  there  is  any  debt,  or 
vhat  is  the  amount  of  that  debt ;  nor  does  it  impose  any 
penalty  on  those  creditors  who  fail  to  produce  what  the 
xustee  thinks  sufficient  proof  of  the  debt.**  This  conclusion 
bllows,  that  if  the  deed  had  contained  the  provision  now 
under  consideration,  namely  a  forfeiture  of  the  debt,  it 
would  have  been  pronounced  unreasonable,  and  the  deed 
void. 

I  am  not  now  called  upon  to  decide  what  provision 
uroald  have  been  reasonable,  but  only  to  decide  whether  a 
^rfeiture  of  all  right  to  participate  under  the  deed  is  or  is 

(a)  18C.B.N.S.  736. 
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not  unreasonable  in  the  case  of  a  creditor  who  does  ndi 
assent  to  the  deed  and  is  onlj  bound  by  force  of  the  act  «€ 
parliament.     Had  the  deed  provided  that  any  creditor  wlio 
failed  to  verifj  the  amount  of  his  debt  should  forfeit  ctV\ 
share  in  the  distribution  about  to  take  place,  and  that,     iS 
be   afterwards  proved  he  should  participate  without  d^ 
turbing  former  dividends,  that  would  have  been  in 
ance  with  the  bankrupt  law ;  but  I  think  that  the  pro^ 
sion  in  this  deed  is  unjust  and  contrary  to  the  spirit  of 
bankrupt  law,  and  therefore  unreasonable. 

Judgment  for  the  plaintiffs.^ 


June  6,  BtRNE  r.   ThE   MERCANTILE  INSURANCE  COMPART, 

Limited. 

JL  HIS  was  an  action  to  recover  1002Z.  3*.  8rf.  under  « 
policy  of  insurance.  By  consent  of  the  parties  and  ord^' 
of  a  Judge,  according  to  the  Common  Law  Procedure  Ac?^ 
1852,  tbe  following  case  was  stated  for  the  opinion  of  ii'^^ 
Court,  without  pleadings : — 

It  has  been  for  many  years  a  custom  amongst  unde^'^ 
writers,  in  cases  of  losses  under  policies  which  have  lu^^ 
contained  the  special  clause  set  out  in  the  policy  hereii^  ^ 
after  mentioned,  to  make  a  deduction  of  one-third,  nei^ 
for  old,  only  in  respect  of  repairs  made  after  tbe  fir^^ 
voyage  of  a  vessel 

eighteen 

months,  op  in  _^ 

the  case  of  Colonial  built  ships  until  aft^r  twelre  months  from  the  date  of  the  bmM^e^^ 
certificate;  but  after  such  dates  respectively  the  deduction  will  be  made."  By  cagto*yy 
underwriters  make  a  deduction  of  one-third,  new  for  old,  only  in  respect  of  rraairs  wi-^^^ 
after  the  first  voyage  of  a  vessel, — Held,  that  the  expression  "  usual  deduction**  had  refer^^^ 
to  the  quantum  only,  and  that  in  the  case  of  a  Colonial  built  ship  the  underwriten  •  '  "* 
•ntiUed  to  make  tne  deduction  of  one-third,  after  twelve  months  from  the  date  d 
builder's  certi^cate,  although  the  ship  had  not  completed  her  first  voyagjs. 


A  marine 
policy  of 
msurance 
contained  the 
following 
clause : — 
"  The  usual 
deduction  of 
one-third  of 
the  amount  of 
repairs  will 
not  be  made 
by  this  Com< 
pany  in  the 
case  of  ships 
built  within 
the  limits  of 
the  United 
Kincdom 
imtil  after 
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By  a  policy  of  insurance  effected  with  the  defendants, 
:ed  the  9th  day  of  December,  1864,  the  plaintiff,  who  is 
!  owner  of  the  ship  <*  Melmerly,**  insured  that  vessel  at 
1  from  Bombay  to  Liverpool. 
Fhe  policy  contains  the  following  clause : — 
^*  N»6. — The  usual  deduction  of  one-third  of  the  amount 
repurs  will  not  be  made  by  this  Company  in  the  case 
diips  built  within  the  limits  of  the  United  Kingdom 
til  after  eighteen  months,  or  in  the  case  of  Colonial  built 
Ips  until  after  twelve  months,  ft'om  the  date  of  the  builder's 
rtificate,  but  after  such  dates  the  deduction  will  be  made." 
The  '^Melmerly'^  was  a  Colonial  built  ship  and  the 
yage  insured  was  her  first. 

During  the  voyage  insured,  but  after  twelve  months 
m  the  date  of  the  builder's  certificate,  the  ship  received 
mage  and  was  repaired ;  and  the  plaintiff  claims  from 
'defendants  the  full  amount  of  the  repairs  as  a  particular 
rage  loss. 

Vhe  defendants  have  paid  669il  25.2(f.,  being  the  amount 
the  claim  after  deducting  333Z.  Is,  6c/.,  being  the  allow- 
'e  they  claim  in  respect  of  new  for  old  materials. 
The  question  for  the  opinion  of  the  Court  is,  whether 
defendants  are  liable  to  tbe  plaintiff  for  the  full  amount 
the  repairs  without  any  deduction  of  new  for  old.  If 
y  are,  judgment  is  to  be  entered  for  the  plaintiff  for 
k/.  Is.  6cL  with  costs.  If  they  are  not,  judgment  is  to 
entered  for  the  defendants  with  costs. 
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JHelUsh,  for  the  plaintiff. — The  defendants  are  liable  for 
'  full  amount  of  repairs.  If  the  policy  had  not  contained 
B  special  clause,  it  is  clear  that  no  deduction  could  have 
211  made,  because  the  insurance  was  on  the  ship's  first 
yage.  Then  does  the  clause  mean  that  the  deduction 
Hyat  all  events,  be  made  after  the  expiration  of  the  periods 
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1866.       specified,  or  does  it  leave  the  custom  still  applicable?  It 

*^^""-^      is  submitted  that,  according  to  the  true  constmction,  the 

,,     tf.  custom  applies.     The  clause  was  introduced  for  the  benefit 

Hbroantiu 
Maunb      of  the  assured,  not  of  the  underwriters.     The  expression 

CoMPAjiT.     ''  usual  deduction''  means  the  deduction  made  after  the 

first  voyage,  and  the  word  ^'deduction**  in  the  latter  part 

of  the  clause  should  receive  the  same  construction.    The 

defendants,  bj  extending  their  liability,  hold  out  an  indnoe- 

ment  to  shipowners  to  insure  with  them.     They,  in  effect, 

say  that  the  deduction  usually  made  after  the  first  voji^ 

will  not,  after  that  time,  be  made  until  the  expiration  of  the 

respective  periods  of  eighteen  months  and  twelve  moo 

from  the  date  of  the  builder's  certificate. 

Milward  (Herschell  with  him),  for  the  defendants.— Thi 
bargain  between  the  parties  excludes  the  custom.     Thi 
intention  was  that  at  the  expiration  of  the  periods  men 
tioned  the  defendants  should  have  an  absolute  right  t 
make  the  deduction,  which,  under  ordinary  circumstanc 
was  subject  to  the  condition  of  the  vessel  having  made 
first  voyage.     The  words  "  but  after  such  dates  respectiveL^ 
the  deduction  will  be  made'*  shew  that  the  right  to  mak.^ 
the  deduction  attaches  upon  the  expiration  of  the  eighte^JQ 
months  and  twelve  months,  although  the  ship  may  tbes3 
be  on  her  first  voyage.     On  the  other  hand,  if  the  ship 
made  several  voyages  within  the  twelve  months,  during 
all  that  time  the  defendants  would  be  bound  to  pay  ttx^ 
full  amount  of  repairs  without  any  deduction. 

MellUh  replied. 

Martin,  B. — I  am  of  opinion  that  the  defendants  arc 
entitled  to  judgment.  Whatever  may  have  been  the  inten- 
tion of  the  parties  we  must  give  a  construction  to  the  worw 
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they  have  used.  In  the  first  part  of  the  clause  there  is 
the  expression  **  the  usual  deduction/^  and  in  my  opinion 
**  the  deduction"  in  the  latter  part  has  the  same  meaning, 

Mbroaxtilv 
The  ckuse  commences :    **  The  usual  deduction  of  one-      Mabinb 

third  of  the  amount  of  repairs  will  not  be  made  by  this  Compavt. 
Company  in  the  case  of  ships  built  within  the  limits  of  the 
United  Kingdom  until  after  eighteen  months,  or  in  the 
case  of  Colonial  built  ships  until  after  twelve  months  fix>m 
the  date  of  the  builder's  certificate/'  If  it  had  stood  there, 
I  should  have  been  disposed  to  think  that  the  argument  of 
Mr.  Mellish  was  right.  But  it  seems  to  me  that  the  inten- 
tion of  the  defendants  was  to  hold  out  a  bonus  or  tempta- 
tion to  shipowners  to  insure  with  them  by  substitutiog  this 
contract  for  the  custom.  The  clause  then  goes  on :  **  but 
after  such  dates  respectively  the  deduction  will  be  made." 
Then  what  deduction  is  that  ?  It  seems  to  me  that  it 
means  the  deduction  mentioned  at  the  commencement 
of  the  clause.  That  being  so,  there  is  an  express  contract 
that  after  the  dates  respectively  mentioned  the  usual  deduc- 
tions will  be  made.  My  impression  is  that  this  construction 
is  in  accordance  with  the  intention  of  the  parties. 

Bramwell,  B. — I  am  reluctant  to  add  anything  to  what 
my  brother  Martin  has  said,  since  his  view  of  the  case  so 
entirely  coincides  with  my  own.  Moreover,  I  am  inclined 
to  think  that  this  construction  is  what  the  parties  meant. 
Very  likely  they  intended  to  substitute  certain  fixed  periods 
in  order  to  avoid  trying  that  inconvenient  question  *'  what 
is  a  first  voyage?*'  If  a  ship  completed  her  firs't  voyage 
within  a  month  it  would  be  unreasonable  that  shortly  after- 
wards the  underwriters  should  make  a  deduction  of  one- 
third  new  for  old  in  respect  of  the  repairs.  It  is  therefore 
probable  that  the  parties  intended  to  substitute  for  the 
custom  a  stipulation  more  reasonable. 
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1866.  This,  however,  is  a  question  of  construction ;  and  I  think 

^^^-^      It  tolerably  clear  that  the  defendants  are  right    The  ex- 

V.  pression  **  usual  deduction/  in  the  first  part  of  the  ckuse, 

Meroantile        , 
Marine      might  mean  **  usual  deduction  after  the  first  voyage ;"  but 

Ck>]iPANT.     ^bat  would  be  a  singular  interpretation  of  the  word  ^^  usQal** 
when  applied  to  **  deduction"  in  the  latter  part  of  the  clause^ 
where  it  indicates  the  quantum  of  deduction,  not  the 
circumstances  under  which  it  is  to  be  made.     Therefore! 
although  if  the  first  part  of  the  clause  had  stood  alone 
the    expression  <*  usual    deduction'*    might    have   meant 
''usual  deduction  after  the  first  voyage/'  yet,  inasmuch 
as  it  does  not  stand  alone,  but  in  connection  with  the  word 
''  deduction"  in  the  latter  part  of  the  clause,  it  seems  to 
me  that  by  the  expression  **  usual  deduction"  nothing  more 
is  meant  than  a  deduction  of  one-third,  which  is  to  be 
made  after  the  periods  mentioned.     I  think  that  whatever 
sense  is  attached  to  the  expression  ''  usual  deduction'i  in 
the  first  part  of  the  clause,  must  also  be  attached  to  the  word 
"  deduction**  in  the  latter  part,  where  the  word  **  usual"  is 
not  used ;  and  that  if  the  words  **  after  the  first  voyage 
are  interpolated  in  the  first  part  of  the  clause,  they  must 
also  be  interpolated  in  the  latter  part,  which  must  then  be 
read,  '^but  after  such  dates  respectively  the  deduction  win 
be  made  after  the  first  voyage."    That,  however,  would  be 
repugnant  and  absurd.     It  seems  to  me,  therefore,  that  the 
word  "  usual"  must  be  limited  to  the  quantum  of  deduction} 
and  not  include  the  time  when  it  is  to  be  made ;  and,  con- 
sequently, the   true  interpretation  is  that  given  by  foj 
brother  Martin, 

Channell,  B. — I  do  not  think  it  necessary  to  speculate 
upon  what  may  possibly  have  been  the  intention  of  the 
parties.  The  duty  of  the  Court  is  to  put  (he  best  construc- 
tion they  can  upon  the  words  which  the  parties  ha?e  used. 
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I  think  that  the  expression  ''  usual  deduction**  has  reference  1866. 

to  the  quantum,  and  not  to  the  first  voyage.   I  am  satisfied  ^'^^^'^^ 
that  the  true  meaning  of  the  clause  is  that  during  certain  v. 

umited  periods  the  underwriters  will  not  make  the  usual  Ma&ihe 

dedoctioa«of  one-third,  but  after  the  expiration  of  those  CoMPAirr. 
periods  respectively  the  deduction  will  be  made. 

PiGOTT,  B. — I  am  of  the  same  opinion*  At  first  I  was 
dispocied  to  take  a  different  view,  but  on  considering  the 
words  ''but  after  such  dates  respectively  the  deduction 
Brill  be  made,**  and  giving  full  effect  to  those  words,  I  think 
that  the  defendants  are  entitled  to  judgment. 

Judgment  for  the  defendants. 


Baines  and  Another  v.  Ewinq.  June  % 

1-IECLARATION  on  a  policy  of  insurance  on  the  ship  A  broker  at 

Liverpool  wm 

•  City  of  Brisbane*'*     The  declaration  was  in  the  ordinary  authorized  by 
Orm,  and  averred  that  the  defendant  subscribed  the  policy  in  ix>ndon  to 

•^  .1  /•  1  e/M  underwrite 

or  the  sum  of  150/.  in  the  name 

Plea.— That  the  defendant  did  not  subscribe  the  policy,  jju^^^^' 
Uid  did  not  become  an  insurer  as  alleged. — Issue  thereon,     n^a^ine  insu- 

°  rauce,  not 

At  the  trial,  before  Lush^  J.,  at  the  last  Liverpool  Spring  exceeding 

Assizes,  the  following  facts  were  admitted  by  counsel. —  one  vessel, 

[n  July,  1861,  the  defendant,  who  resided  at  Richmond,  underwrote 

"xetx  London,  authorized  Messrs.  North,  Ewing  &  Co.,  li^/^^tla 

msorance  brokers  at  Liverpool,  to  underwrite  policies  on  i^^Liyeroool 

cnarine  risks  in  his  name,  to  the  extent  specified  in  the  written  j^^^^f^p 

aothority  sent  to  them,  which  was  as  follows : —  which  abroktr 

•*'  can  under- 

write the  name 
of  his  principal  is  limited,  but  the  limit  is  not  disclosed.  In  an  action  on  the  pnolicj  :— 
JBM,  that  the  broker  having  exceeded  his  authority,  and  the  contract  being  indirisible,  the 
SdUej  WM  void. 
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1866.       **  Messrs.  North,  Ewing  &  Company. 
^  Gentlemen, 

"  I  hereby  authorize  you,  in  my  name,  on  my  behalf^ 
to  underwrite  policies  of  insurance  against  marine  ridui^^ 
not  exceeding  lOOL  by  any  one  vessel;  and  I«autborii!e 
you  to  hold  and  retain  all  premiums  received  for  me  as  t 
fund  to  answer  losses,  it  being  understood  that  all  accoants 
between  us  are  to  be  settled  according  to  the  usual  coarse 
of  transacting  business  between  an  underwriter  and  a 
broker,  as  customary  in  Liverpool ;  separate  depodt  account 
to  be  kept  at  the  bank,  and  accounts  to  be  rendered  half 
yearly.  *'  I  remain,  &c., 

"  William  Ewing.* 
'*  Richmond,  26th  July,  1861.*' 

At  Liverpool  there  is  an  Underwriters*  Association,  and 
when  a  person  desires  to  become  an  underwriter  he  autho- 
rizes  a  broker  to  underwrite  for  him.     The  broker  submits 
the  name  of  his  principal  to  the  Underwriters'  Association,    . 
and,  if  no  objection  is  made  to  it,  the  name  is  entered  in   . 
their  book,  and  then  the  broker  underwrites  in  the  name  -a 
of  his  principal.     From  the  time  that  the  defendant  gave^ss 
to  Messrs.  North,  Ewing  &  Co.  the  above  authority 
underwrite  for  him,  they  signed  policies  in  his  name, 
is  well  known  in  Liverpool  that  in  almost  all  cases^  if  no& 
in  all,  a  limit  is  put  to  the  amount  for  which  the  broker 
can  sign  his  principal's  name.     The  principal  allows  the- 
broker  to  sign  for  a  fixed  sum  on  each  of  any  number  of 
ships,  and  on  any  terms  he  pleases ;  but  when  the  prin* 
cipal's  name  is  given  to  the  Association  that  limit  is  not 
mentioned,  and  it  is,  in  fact,  known  only  to  the  broker  and 
his  principaL     The  plaintiffs  did  not  know  of  the  limit 
imposed  by  the  defendant,  nor  that  it  had  in  this  case  beea 
exceeded ;  neither  was  the  defendant  aware  until  afterwards 
that  the  limit  had  been  exceeded,  nor  did  he  subsequentljT 
ratify  the  act  of  his  broker.     On  the  2nd  October,  1862;^ 
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and  wbikt  the  above  authority  was  io  force,  the  policy  on 
which  this  action  was  brought  was  underwritten  by  Messrs. 
North,  Ewing  &  Co.  in  the  defendant's  name  for  150/. 
The  ship  was  totally  lost.  By  consent  a  verdict  was  entered 
for  the  plaintifis  for  150/.,  leave  being  reserved  to  the 
defendant  to  enter  a  nonsuit  or  a  verdict  for  him,  or  to 
reduce  the  damages  to  100/. 

.Edward  JameM,  in  last  Easter  Term,  obtained  a  rule  niiu 
Boeordingly,  on  the  ground  that  there  was  no  evidence  of 
tathority  given  by  the  defendant  to  underwrite  the  policy ; 
>gwnst  which 


-BreU  and  Quain  now  shewed  cause. — First,  the  defend* 
ftnt  is  liable  on  this  policy  to  the  extent  of  150/.     He  held 
oat  the  brokers  as  his  agents,  to  underwrite  for  him ;  and 
although  they  were  not  general  agents  for  all  purposes, 
thej  were  for  the  particular  purpose  of  signing  policies  in 
Ills  name.    A  general  agent  is  a  person  whom  a  man  puts 
in  his  place  to  transact  all  his  business  of  a  particular  kind : 
Smith's  Mercantile  Law,  p.  128,  7  th  ed.     In  the  case  of  a 
general  agent  **  the  principal  will  be  bound  by  the  acts  of 
bis  agent  within  the  scope  of  the  general  authority  con- 
ferred on  him,  although  he  violates  by  those  acts  his 
private  instrootions  and  directions,  which  are  given   to 
Um  by  the  principal,  limiting,  qualifying,  suspending  or 
pvohibiting  the  exercise  of  such  authority  under  particular 
oxcamstances :"  Story  on  Agency,  §  126,  p.  151,  4th  ed. 
The  business   of  an   underwriter  could  not  be  carried 
<m  if  the  assured  was  bound  on  every  occasion  to  inquire 
mto  the  extent  of  the  agent's  authority.    Of  whom  is  he  to 
^i><pnre?    If  the  agent  says  that  he  is  authorized  to  under- 
wnte  for  150iL  must  inquiry  be  made  of  the  principal  in 
I-oodoQ  whether  that  is  true  ?  The  restrictions  to  which  the 
•ptJt  is  subject,  even  where  he  exceeds  his  authority,  do 
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1866.        ^ot  avoid  the  policy  unless  the  assured  had  knowledge  of 
them.     If  the  restrictions  are  private  and  confidential  they 
are,  as  against  third  persons,  inoperative  and  void,  unless 
disclosed :  Duer  on  Marine  Insurance,  §§  49,  50,  p.  346, 
note  (A),  p.  347.     Then  the  question  is,  what  are  the  usoal 
incidents  of  an  agency  to  underwrite  in  the  principal's 
name  ?   One  of  them  is  to  underwrite  for  different  amounts 
according  to  the  agent's  discretion.     Is  that  altered  by  the 
fact  that  it  is  well  known  in  Liverpool  that  in  almost  all 
cases  the  agent's  authority  is  limited,  but  the  limit  is  not 
made  known  to  the  public  ?    The  authority  of  a  general 
agent  to  perform  all  things  usual  in  the  line  of  business  in 
which  he  is  employed  cannot  be  limited  by  any  private 
order  or  direction  not  known  to  the  party  dealing  with 
him:  Smith's  Mercantile  Law,  p.  128,  7th  ed.     In  Storj 
on  Agency,  §  127,  p.  153, 4th  ed.,  it  is  said  that  <*if  a  persox^ 
is  held  out  to  third  persons,  or  to  the  public  at  large,  K>7 
his  principal  as  having  a  general  authority  to  act  for  and  t^ 
bind  him  in  a  particular  business  or  employment,  it  woiil^ 
be  the  height  of  injustice,  and  lead  to  the  grossest  frauds 
to  allow  him  to  set  up  his  own  secret  and  private  instru^:^ 
tions  to  the  agent,  limiting  that  authority.'*    If  the  limit  ^^ 
not  disclosed  it  is  the  same  as  if  there  was  none.     Whef^^ 
a  factor  has  private  instructions  from  his  principal  not  C^^' 
sell  under  a  certain  sum,  and  he  sells  for  less,  the  princip^***- 
is  bound.     This  case  is  within  the  law,  as  laid  down  L 
Story  on  Agency,  §  131,  p.  185,  4th  ed. 

Secondly,  the  defendant  is  liable,  at  all  events^  to  Otm^ 
extent  of  100£,  because  he  has  authorized  his  agents  C- 
underwrite  for  that  amount    *^  Where  a  man  does  less  tha» 
the  authority  committed  to  him,  the  act  is  void ;  but  whe 
he  does  that  which  he  is  authorized  to  do  and  somethicm^ 
more  it  is  good  for  that  which  is  warranted  and  void  fo^ 
the  rest :"  Co.  Litt.,  258  a.     [BramweU,  B.— I  can  w^tt 
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jnderBtand  that  if  a  man  is  authorized  to  make  a  feoffment  1866. 
3f  one  acre  and  he  makes  a  feoffment  of  two^  it  is  good 
br  the  one  and  void  as  to  the  other;  but  a  contract 
8  an  entire  thing  and  indivisible.  Martin^  B.— If  the 
lefendant  is  bound  at  all,  he  was  bound  when  his  agent 
ligned  the  policy.] 

Edward  JameSy  Mellish  and  Holland  appeared  to  support 
he  rule,  but  were  not  called  upon  to  argue. 

Martin,  B. — As  to  the  last  point,  I  think  it  scarcely 
irguable.  This  is  an  entire  and  indivisible  contract  to  pay 
LSOiL ;  and  it  is  not  valid  because  the  broker  had  authority 
>nly  to  make  a  contract  to  the  extent  of  100/. 

With  I'espect  to  the  other  point,  it  seems  to  me  clear. 
A  contract  was  made  by  an  agent  on  behalf  of  his  principal ; 
and  an  action  having  been  brought  against  the  principal 
upon  that  contract,  it  became  necessary  for  the  plaintiff  to 
pit>ve  the  agent's  authority  to  make  it  Accordingly  he 
>roduced  and  proved  this  document :  **  I  hereby  authorize 
^oo,  in  my  name,  on  my  behalf,  to  underwrite  policies  of 
'^surance  against  marine  risks  not  exceeding  100/.  by  any 
ne  vessel.**  That  authority  was  produced  to  prove  a 
^claration  which  alleges  that  a  policy  was  subscribed  by 
^e  defendant  for  IbOl  If  it  had  stood  there,  it  would  be 
bvious  that  the  agent  made  a  contract  which  he  had  no 
'^tbority  to  make.  But  then  it  is  said  that  there  is  a 
^^ne  of  business  in  Liverpool  by  which  brokers  acting  on 
^balf  of  underwriters  make  valid  contracts  in  the  names 
^  their  principals.  But  it  is  well  known  that 'a  limit  is 
^oed  upon  the  amount  for  which  the  broker  can  sign  his 
^OcipaFs  name.  In  this  case  the  broker  could  sign  for 
^H>/.  on  any  number  of  ships.  When  the  name  of  the 
*^^crwritcr  is  given  to  the  Underwriters*  Association  the 

Vol.  IV. — H.  &  C.  MM  EXCH. 
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limit  18  not  disclosed^  and  it  is  known  only  to  the  broker  and 
his  principtl.  Now,  the  plaintiff  haring  produced  the  written 
authoritTf  bj  which  the  contract  contained  in  this  policy  was 
certainlj  not  aathorized^  it  is  contended  that,  by  reason  of 
the  coane  of  business  in  Liverpool,  there  was  virtually  an 
aothority  to  underwrite  for  150/.,  because  it  is  well  known 
llmt  there  is  some   limit,  and   therefore  every  man  who 
makes  a  contract  of  this  kind  has  notice  that  he  is  dealing 
with  an  agent  who  has  only  a  limited  authority.    But  when 
a  principal  has  put  a  limit  to  his  agent's  authority,  and  a 
person  contracts  with  knowledge  that  there  is  always  some 
limit,  how  can  it  be  said  that  the  agent  may  bind  his  prin- 
cipal to  a  greater  extent  than  the  limit?     This  view  is  in 
accordance  with  common  sense,  and  no  refinements  of  text 
writers  can  alter  it 

Bramwell,  B. — I  am  of  the  same  opinion.  The  actual 
authority  given  to  the  agent  cannot  be  relied  on,  and 
therefore  the  counsel  for  the  plaintiff  are  obliged  to  relj 
upon  a  supposed  authority  which  the  agent  had  not,  that 
is  to  say,  that  the  principal  held  out  the  broker  as  his  agent 
having  authority  to  sign  policies  in  his  name  for  more  than 
lOOL  But  that  is  not  true.  The  utmost  that  can  be  said 
is  that  the  principal  held  out  the  broker  as  having  that 
authority  which  a  Liverpool  broker  ordinarily  has.  I^ 
seems  to  me  almost  a  matter  of  logical  demonstration  that 
the  plaintiff's  proposition  is  erroneous.  What  would  ba^c 
been  the  case  if  there  had  been  no  limitation  upon  Liver- 
pool brokers  in  general  it  is  unnecessary  to  say,  and  it 
might  give  rise  to  a  question  of  some  difficulty. 

Reference  has  been  made  to  Story  on  Agency,  §  l^^f 
where  it  is  said  that  the  distinction  between  general  agents 
and  limited  or  special  agents  may  be  illustrated  by  the  case 
of  a  factor  who  has  a  general  authority  to  sell ;  and  if  i" 
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ling  he  violates  his  prirate  instractions,  the  principal  is        1866. 

rertheless  bound    Amongst  others,  the  case  of  Fenn  v. 

vritan  (a)  is  cited,  but  it  does  not  warrant  the  proposi- 

D.    I  can  well  understand  that  if  a  factor  is  simply 

iployed  to  sell,  he  has  a  general  authority  to  sell  in  the 

lal  way;  but  £  doubt  whether  when  a  factor  is  authorized 

sell  at  a  particular  price  he  can  bind  his  principal  by  a 

e  at  a  less  price.     I  do  not  think  that  any  of  the  autho- 

i€8  referred  to  by  Mr.  Justice  Story  warrant  such  an 

^nce. 

Again,  we  are  asked  how  is  the  business  of  an  under- 

iter  to  be  carried  on  if  the*  assured  is  bound  on  every  * 

sasion  to  inquire  into  the  extent  of  the  broker^s  autho* 

y.    The  answer  is  twofold :  first  the  business  t^  carried 

.; ;  and,  secondly^  it  will  and  ought  to  be  carried  on  by 

0  assured  trusting  to  the  honesty  of  the  broker  that  be 
not  telling  an  untruth  when  he  assumes  not  to  exceed 
a  authority.  Generally  speaking  the  trust  is  well  founded, 
r  although  brokers  sometimes  pledge  the  credit  of  their 
incipab  beyond  what  is  right,  they  do  not  usually  exercise 

1  authority  which  they  do  not  possess. 

Channell,  R. — I  am  of  opinion  that  so  much  of  the 
tie  as  seeks  to  set  aside  the  verdict  for  the  plaintiff  and 
Iter  a  nonsuit  ought  to  be  made  absolute.  With  respect 
'  the  other  branch  of  the  rule,  which  seeks  to  reduce  the 
Mnages,  it  only  becomes  important  in  one  point  of  view, 
I"  if  the  defendant  is  right  in  his  contention  the  plaintiffs 
uinot  sever  the  amount  and  maintain  their  verdict  with 
Ml.  damages. 

The  question  is,  therefore,  whether  the  defendant  is  liable 
^  the  policy  declared  on.  Now,  the  express  authority 
.^▼ea  by  the  plaintiff  not  only  does  not  establish  a  liability, 

(a)  3  T.  B.  757.  762. 
M  M  2 
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1866.  bu^  negatires  it.  But  then  it  is  said  that  we  ooght  not  to 
look  at  that  authority  simpliciter,  but' in  connection  with 
the  fact  that  the  limit  is  never  disclosed ;  and  it  is  con- 
tended  the  authority  giren  to  a  general  agent  cannot  be 
limited  by  secret  instructions  from  his  principal  inconsistent 
with  that  authority.  I  do  not  wish  to  interfere  with  that 
as  a  general  rule  of  law ;  nor  do  I  think  that  in  order  to 
apply  that  rule  the  agent  must  be  a  general  agent  for  all 
purposes.  Perhaps  the  expression  is  incorrect,  but  there 
may  be  a  special  general  agent,  for  instance,  an  agent  to 
sign  bills  of  exchange  or  subscribe  policies  of  insurance ; 
and  although  his  authority  does  not  extend  to  other  matten^ 
it  may  be  general  as  to  the  particular  business  in  which  he 
is  employed.  But  looking  at  the  facts  of  this  case,  and 
the  admission  that  it  is  well  known  in  Liverpool  that  tbeie 
is  a  limit  to  a  broker's  authority  to  underwrite  policies^ 
although  the  precise  amount  is  not  disclosed  (which  I  think 
makes  no  difference),  I  am  of  opinion  that  the  broker  was 
not  in  the  situation  of  a  general  agent  so  as  to  make  appli- 
cable the  rule  of  law  relied  on  in  the  argument  for  the 
plaintifis. 

For  these  reasons  I  agree  that  the  rule  to  enter  a  nonsuit 
ought  to  be  absolute. 

Rule  absolute  for  a  nonsuit 


Tmurmr  tbem^  S9  tict. 


VaHDEHBBBOH  9.    SpOONSR.  Jlfll«12. 


D: 


ECLAR ATION  for  goods  baigained  and  sold.  The  defendAot 

Plea:  never  indebted. — IsBue  thereon.  fo^ving 

At  the  trial,  before  BramweU,  R,  at  the  Middlesex  Sit-  ^.^s."^' 
6*8  in  last  Hilary  Term,  it  appeared  that  in  November,  J^^J^  ^^ 
I      1M«^  t  quantity  of  marble  was  sold  by  auction  at  Lyme  ^^^  ^ 
\     *«gii^  in  Dorsetshire,  when  the  plaintiff  became  the  pur-  chased  by  v., 

:        ,  *  *  nowljinsat 

™ttr  of  several  of  the  lots.    After  the  auction,  the  plain-  Lyme  at  l«. 

___  foot  **— 

tiff  agreed  to  sell  the  marble  to  the  defendant,  and  the  ^tf,  nosoffi- 
Mowing  bought  and  sold  notes  were  respectively  signed  random  in 

«  Bridport,  Nov.  17,  1865.      sStufe  rf* 
**  D.  Spooner  agrees  to  buy  the  whole  of  the  lots  of  Franda,  inas- 
''^•ri)lc  purchased  by  Mr.  Yandenbergh,  now  lying  at  the  did  not  appear 

T_^    _  _  _  by  reasonable 

^yme  Cob,  at  ll.  per  f€>Ot.  construction 

'*  David  Spooner."        ?'  necessary 

'■  intendment 

**Mr.  J.  Vandenbergh  agrees  to  sell  to  Mr.  D.  Spooner  the  vendor* 

*^^  several  lots  of  marble  purchased  by  him,  now  lying  at 

v^e,  at  ll.  the   cubic  foot,  and  a  bill   at  one  month. 

^'idport,  Nov.  17,  1865. 

'<  Julius  VandenbeiTgh.'* 

^Miere  was  conflicting  evidence  as  to  whether  the  sale 
^   upon  the  terms  contained  in  the  bought  or  the  sold 
^^.     The  defendant  had  refused  to  accept  any  part  of 
•^^  marble. 

-It  was  submitted  on  behalf  of  the  defendant  that  there 

^^  no  su£5cient  memorandum  of  the  bargain,  within  the 

'til  section  of  the  Statute  of  Frauds,  inasmuch  as  the 

^^te  signed  by  the  defendant  did  not  contain  the  name  of 

*^  Beller  Of  i^//m 
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1866. 

YiLNDKH- 
BEBGH 

r. 
Spoohbb. 


The  learned  Judge  left  it  to  the  jury  to  say  what  w« 
the  real  contract  between  the  parties.  The  jury  found  that 
the  real  contract  was  contained  in  the  note  signed  by  the 
defendant ;  and  they  accordingly  found  a  verdict  for  the 
plaintiff  for  35/.^  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Karslake,  in  the  same  Term^  obtained  a  rule  nim  acoofd- 
ingly ;  against  which 


HuddUston  and  Hannen  shewed  cause  in  the  present 
Term  (May  22). — The  note  signed  by  the  defendant  is  a 
sufficient  memorandum  of  the  bargain,  within  the  17th 
section  of  the  Statute  of  Frauds.  That  enactment  odIj 
requires  the  memorandum  to  be  ''signed  by  the  parties 
to  be  charged  by  such  contract.**  Here  the  memoiandain 
is  signed  by  the  defendant,  and  it  contains  the  name  of  the 
plaintiff.  No  particular  form  is  required ;  it  is  sufficient  if 
it  appears  by  reasonable  intendment  who  is  the  vendor: 
Blackburn  on  Contract  of  Sale,  p.  55.  If  a  bill  is  headed 
A.  B.  to  C.  D.,  and  is  signed  by  A.  B.  that  is  a  compliance 
with  the  statute.  Where  the  vendor's  name  only  appeared 
on  the  flv-leaf  of  an  order  book  in  which  the  defendant 
had  signed  his  name  at  the  foot  of  the  order,  that  was  held 
a  sufficient  memorandum  of  the  contract :  Sari  v.  Bwt- 
dillan  (a).  [^Martin^  B. — The  defendant  agrees  to  buy  the 
marble  Vanderbergh  purchased,  and  I  should  say  that  bj 
reasonable  intendment  it  appears  that  Vandenbergh  was 
the  vendor.]  This  case  differs  from  IVUUams  v.  Lah  (i)^ 
for  there  the  vendor's  name  did  not  in  any  way  appear  on 
the  face  of  the  memorandum.  It  was  an  attempt  to  make 
a  contract  between  A.  and  B.  a  contract  between  A  and  Z. 
The  reasonable  construction  of  this  document  is  that  Vsn- 
denbergh  was  the  vendor  of  the  marble  he  had  purchased. 


(o)  1  C.  B.  N.  S.  188. 


{h)  2  £.  &  £.  549. 
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A  docament  repudiating  a  contract  may  operate  as  a  suffi- 
cient memorandura  to  satisfy  the  statute :  Bailey  v.  Sweet- 
^{a)*  At  all  erents  extrinsic  evidence  is  admissible  to 
shew  that  Vandenbergh  was  the  vendor:  Macdonald  v. 
Longbottcm  (A). 
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1866. 

VjkNDBH- 

BKBOH 

V. 

Spoohbb. 


Karslake  and  Ktnffdan,  in  support  of  the  rule.— As  the 
bought  and  sold  notes  differ,  there  is  either  no  contract  or 
it  is  contained  in  the  note  signed  by  the  defendant.     But 
to  satisfy  the  statute  the  vendor's  name  must  appear  in  the 
note  an  vendor.     In  Williams  v.  Lake  (c)  HiU^  J.,  said  that 
'*  no  document  can  amount  to  such  a  memorandum  or  note 
unless  it  specifies  upon  its  face^  either  explicitly  or  by 
reasonable  construction,  not  only  the  subject-matter,  but  the 
names  of  the  contracting  parties."    Here  the  plaintiff's  name 
is  only  mentioned  by  way  of  identifying  the  marble  sold. 
Suppose  a  third  person  had  produced  this  document,  and, 
claiming  as  vendor,  bad  received  from  the  defendant  the 
price  of  the  marble,  could  the  plaintiff  compel  the  defendant 
to  pay  it  over  again,  on  the  ground  that,  according  to  the 
true  construction  of  the  document,  the  plaintiff  was  the 
vendor  ?    [Martin^  B. —  In  the  first  place  it  would  be  proved 
that  there  was  a  contract  between  the  plaintiff  and  defend- 
ant.    The  statute  requires  a  memorandum  in  writing  of 
the  contract,  but  that  document  must  be  read  with  the 
light  of  what  previously  took  place.]     That  would  be 
admitting  parol  evidence  of  the  contract,  which  it  was  the 
object  of  the  statute  to  exclude.     It  must  appear  on  the 
lace  of  the  document  itself  who  are  the  contracting  parties: 
Champion  v.  Plummer  (d).      [Bramtcell,  B. — Suppose  a 
man  signs  a  memorandum  by  which  he  agrees  to  buy  the 
house  No.  20,  Strand,  for  2000/.,  would  that  be  a  good 


(a)  9  C.  B.  N.  S.  843. 
lb)  1  E.  &  £.  977. 


(c)  2  £.  &  E.  349.  355. 

(d)  1  N.  B.  252. 
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1866. 

BBROH 
V, 

Spoonkb. 


memorandum  of  a  contract  with  the  owner  of  the  houtt? 
If  it  would  not  because  the  owner's  name  is  not  mentioned, 
how  does  it  become  good  by  shewing  who  the  owner  b? 
Channettf  B. — If  J.  Smith  is  named  in  the  document  as 
vendor,  evidence  may  be  adduced  to  shew  which  J.  Smith 
is  meant ;  but  if  the  vendor  is  not  mentioned,  it  cannot  be 
shewn  by  extrinsic  evidence  that  he  is  J.  Smith.]  Althoogh 
for  some  purposes  surrounding  circumstances  may  be  looked 
at,  the  parties  to  the  contract  and  the  subject*matter  most 
appear  on  the  face  of  the  memorandum.  It  cannot  be 
implied  from  this  document  that  the  plaintiff  was  vendor; 
it  is  consistent  with  the  language  used  that  he  had  pur- 
chased the  marble  as  broker.  Sari  v.  Baurditton  (a)  has 
no  bearing  on  this  case,  for  it  only  decided  that  the  vendor*s 
name,  which  was  written  on  the  fly-leaf  of  the  order  book, 
might  be  incorporated  into  the  contract.  But  BcydfU  ▼• 
Drummond  (i)  shews  that  parol  evidence  cannot  be  given 
to  connect  signatures  in  a  book  with  a  prospectus  contaio- 
ing  the  terms  of  the  contract. 

Chir.  adv.  tndL 


Bramwell,  B.,  now  said.— The  question  in  thb  case 
turns  upon  whether  there  was  a  sufficient  meniorandam  in 
writing,  within  the  17  th  section  of  the  Statute  of  Frauds,  to 
bind  the  defendant  as  a  purchaser  of  goods.  A  memoran- 
dum was  produced,  signed  by  him,  not  mentioning  the 
seller's  name  as  seller,  but  only  in  this  way,  that  the  defend- 
ant agreed  to  buy  certain  goods  "  purchased  by  Mr.  Van- 
denbergh,''  the  plaintiff;  and  the  question  is,  whether,  as  a 
matter  of  construction  or  reasonable  intendment  (no  matter 
which  expression  is  used),  we  can  say  that  the  plaintin 
was  the  seller.  We  have  come  to  the  conclusion  that  we 
cannot.  On  reading  the  document,  we  may  speculate  or 
(a)  1  G.  B.  N.  S.  188.  (6)- 11  East,  142. 
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guess  that  he  was  the  seller,  but  we  are  unable  to  say 
that  such  is  the  construction  or  reasonable  intendment  of 
the  document.  There  is,  therefore,  in  our  opinion,  no 
sn£Bcient  memorandum  in  writing  within  the  17th  section 
of  the  Statute  of  Frauds,  inasmuch  as  the  name  of  the 
seller,  as  seller^  does  not  appear.  The  rule  must  therefore 
be  absolute  to  enter  a  nonsuit 
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MartiNs  B. — I  do  not  differ  from  this  judgment,  but  I 
am  not  altogether  satisfied  that  this  document  is  not  a 
suflScient  memorandum  within  the  statute. 

Rule  absolute. 


Hattersley  and  Others  v.  Burr. 


May  28. 


c 


ASE  stated  by  two  justices  for  the  West  Ridincr  of  A  Local  Board 

•^  •'  ^  of  Health  haa 

Yorkshire,  under  the  20  &  21  Vict.  c.  43,  for  the  opinion  no  power, 
of  this  Court  (so  far  as  material),  as  follows  : —  Mth  section 

At  a  petty  Sessions,  holden  at   Keighley,   on  the  1st  Local  Govem- 
December,  1865,  an  information  was  preferred  by  W.  Burr,  ^a  »^^* 
as  clerk  to  the  Local  Board  of  Health  for  the  district  of  j^^  ^hatit. 
Keighley  (the  respondent),  against  G.  Hattersley  and  others  fore  begmning 
(the  appellants),  under  section  24  of  the  bye-laws  of  the  thefoundation 

of  anv  new 

Keighley  Local  Board  of  Health  (made  on  the  19th  July,  building  a 
1864,  and  confirmed  by  the  Secretary  of  State   for  the  thereof  of  one 
Home  Department  on  the  28th  August),  charging  for  that  ^^  ^j^^ 
the  said  G.  Hattersley  and  others,  on  the  4th  October,  ^e^^rkS 

one  of  the 
monthly  meet  • 
inn  of  the  Board,  accompanied  with  plans  and  sections ;  and  whosoever  shall  neglect  or 
refuse  to  give  snch  notice  shall  be  liable  to  a  penalty  not  exceeding  5/. 

If  a  person  gives  a  Local  Board  notice  of  nis  intention  to  bnud,  and  leaves  with  them 
plans  and  sections,  he  may  at  once  commence  the  bnildine,  subject  to  the  right  of  its  being 
altered  or  pulled  down  if  not  in  conformity  with  the  bye  hws  of  th«  Board. 
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1866.        1865,  at  the  parish  of  Keighley,  in  the  said  riding,  before 


Hattebslet 


I 


beginning  to  erect  a  certain  new  building,  situate  at  Mill 
V  Hill,  in  Keighley  aforesaid,  and  within  the  limits  of  the 

Burr 

said  Board  of  Health,  unlawfully  did  neglect  to  leave  with, 
him,  the  said  W.  Burr,  as  clerk  to  the  Keighley  District 
Local  Board  of  Health,  a  written  notice  of  one  month  ab. 
the  least,  at  one  of  the  monthly  meetings  of  the  said  Board^^ 
accompanied  with  detail  plans  and  sections  of  such  build- 
ings, as  required  by  the  bye-law,  No.  24,  of  the  bye-la^ 
of  the  Keighley  Local  Board  of  Health,  contrary  to  sn< 
bye-law,  and  which  said  bye-law  was,  at  the  time  of  thi 
commission  of  the  said  offence,  and  also  at  the  date  of  th" 
said  information,  in  force  within  the  limits  of  the  distri( 
of  the  said  Board  of  Health,  and  contrary  to  the  statutt       ., 
&c. 

The  bye-law  (so  far  as  material)  was  as  follows : — '*  Befoi 
beginning  to  dig  or  lay  the  foundation  of  or  for  any  ne' 
house  or  building,  or  to  re-erect  any  house  or  building, 
written  notice  thereof,  of  one  month  at  the  least,  shall 
left  with  the  clerk,  at  one  of  the  monthly  meetings  of 
Board,  accompanied  with  detail  plans  and  sections  of  evei 
floor  of  such  house  or  building,  drawn  to  a  scale  of  n< 
less  than  one  inch  to  eight  feet,  &c.,  and  the  descriplioi 
plans  and  sections,  when  approved,  or  a  correct  copy 
tracing  thereof,  shall  be  left  with  the  Board  •  •  . 
whosoever  shall  neglect  or  refuse  to  give  such  said  notii 
and  description  accompanied  with  the  proper  plans  an**^  -* 
sections,  or  to  leave  with  the  Board  such  descriptions  an-'  ^^ 
plans  and  sections,  or  correct  tracings  thereof  as  aforesaic==^ 
when  approved ;  or  shall  erect  or  re-erect  any  house,  builc^SJ- 
ings  or  conveniences  otherwise  than  in  accordance  with 
description,  plans,  sections  and  arrangements  approv< 
fixed,  settled  and  attested  by  the  Board,  or  in  any  oth^i^'' 
way  offend  against  this  bye-law,  shall  be  liable  for  evev — '/ 
such  offence  to  a  penalty  not  exceeding  5/.,  and  to  a  fiirtb^c/ 
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penalty  not  exceeding  40^.  for  every  day  during  which  he,        1866. 
she,  or  they  shall  suffer  such  house,  building,  or  conve-    -^^"^"^ 
niences,  built,  rebuilt  or  constructed  contrary  to  the  order  •• 

of  the  Board  so  to  continue ;  and  the  Board  may,  if  they 
think  fit,  cause  such  house,  building,  or  conveniences  so 
improperly  constructed  to  be  altered,  pulled  down,  or 
otherwise  dealt  with  as  the  case  may  require,  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  repaid  by 
the  offending  party,  and  be  recoverable  in  a  summary 
manner." 

Upon  the  hearing  of  the  information  it  was  proved,  on 
the  part  of  the  respondent,  that  on  the  10th  October  last 
the  surveyor  of  the  Local  Board  received  from  the  appel- 
lants a  plan  of  a  building  proposed  to  be  erected  by  them, 
which  he  laid  before  the  Board  at  a  Board  meeting  the 
same  day. 

The  meetings  of  the  Board  are  held  monthly.     On  the 
21st  October  the  surveyor  accompanied  the  building  and 
nuisance  committee  of  the  said  Board  to  view  the  site  of 
the  intended  building,  when  they  found  a  temporary  build- 
ing in  progress,  consisting  of  iron  pillars  to  support  the 
roof^  considerably  within  the  lines  of  the  intended  walls  of 
the  building,  and  which  pillars  were  boarded  round  and 
fixed  into  foundations  of  stone,  but  no  stones  of  any  walls 
nor  any  foundations  were  dug  out  except  for  the  pillars, 
which  foundations  for  pillars,  and  the  pillars  erected  thereon, 
\¥ere  intended  to  be  permanent. 

The  plans  of  the  appellants  were  afterwards  passed  by 
the  Board,  namely,  on  the  7th  November,  1865,  previously 
to  the  laying  of  the  said  information. 

The  justices  convicted  the  appellants  of  the  offence,  and 
adjudged  them  to  pay  6s,  and  costs. 

The  question  for  the  opinion  of  the  Court  (a)  is,  whether 

(a)    Other     questions     were     Court  renders  it  unnecessary  to 
raisedi  but  the  decision  of  the     advert  to  them. 
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the  said  bje-Iaw,  or  the  portion  thereof  on  which  the  con- 
yiction  is  based,  is  bad  in  law. 

If  the  Court  should  be  of  opinion  that  the  conviction 
was  legally  and  properly  made,  it  is  to  stand ;  but  if  the 
Court  should  be  of  opinion  otherwise,  the  information  i 
to  be  dismissed. 


Kemplay^  for  the  respondent — The  power  of  the  Loca' 
Board  of  Health  to  make  bye-laws  and  impose  penalti< 
for  their  infringement  depends  on   the  115th  section  (^^  f 

"The  Public  Health  Act,  1848  (11  &  12  Vict  c.  63),  an< \ 

the  34th  section  (a)  of  *'  The  Local  Govemment  Act,  1858, 
(21  &  22  Vict.  c.  98>  The  53rd  section  of  the  Publii 
Health  Act,  1848,  required  fourteen  days  notice  to 


I 


(a)  Sect  84.—"  The  58rd  and 
72nd  sections  of  the  Public 
Health  Act,  1848,  shall  be  re- 
pealed; and  in  lieu- thereof  be 
it  enacted  as  follows  : — 

*•  Every    Local    Board    may 
make  bye-laws  with  respect  to 
the  following  matters ;  (that  is  to 
say):— 
"(1.)    With   respect   to    the 
level,  width,  and  construc- 
tion of  new  streets,  and  the 
provisions  for  the  sewerage 
thereof ; 
"(2.)    With   respect   to   the 
structure  of  walls  of  new 
buildings  for  securing  sta* 
bility  and  the  prevention  of 
fires; 
«*  (8.)   With    respect    to    the 
sufficiency  of  the  space  about 
buildings  to  secure  a  free 
circulation  of  air,  and  with 
respect  to  the  ventilation  of 
buildings ; 
"(4.)    With    respect    to    the 
drainage   of    buildings,    to 


-e 


watercloseta,    privlesi 
pits  and  cesspools  in 
nection  with  buildings,  an     — ^ 
to  the  closing  of  boilding^s^ 
or  parts  of  buildings,  un 
for  human  habitation  and 
prohibition  of  their  use  f< 
such  habitation. 
"  And  they   may  further    pi 
vide  for  the  observance  of  th** 
same  by  enacting  therein  su 
provisions  as  they  think 
as  to  the  giving  of  notices,  as 
the  deposit  of  plans  and  sections 
by  persons  intending  to  lay  oui^^ 
streets  or  to  construct  buildi 
as  to  inspection    by  the 
Board,  and  as  to  the  power 
the  Local  Board  to  remove, 
or  pull  down  any  work  begun 
done  in   contravention  of  sucb::^' 
bye-laws :  Provided  always,  tha^^ 
no  such  bye-law  shall  affect  m^^ 
building  erected  before  the  dat^ 
of  the  constitution  of  the  di»^ 


J 
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trict. 


tt 


£1*  Tier.  Si? 


gmo  to  tke  Load  BamA  cf  Heakk  Mm  lii^iMiiiiL  «»       i^hk;^ 
dig  the  fciMfarinm  of  nj  anr  lime;  and  llie  TSftd   , 


KreeC     Tbam  aDcdon  vere  needed  hr  tbe  Mtk 

tioQ  (c)  of  the  Locd  Gi ■w  ■!  Ac^  1S5S,  ^riadi 

powered  evoy  T^oral  Aoad  to  sike  biv  lam  with  reyect 

to  the  matten  therein  ipedfied;  and  to'^pRmde  ibr  die 

ofaeervanoeof  theaoDebr  niartiiia  dwrein  smdkmwnwmmf 

Of  lAtfjr  BM^r  £ftoii  aariMijy  «»  ip  Ifte  fmmf  af  a<<iipfffy  fe. 

llie  24th  bye-law  lemmo  ooe  BMOth^s  Dotioe  to  be  left 

with  the  deriE  of  the  Local  Boanl,  at  ooe  of  the  montU  j 

meetiii^  of  the  Board  beCsre  beginniiig  to  dig  or  lay  the 

feandatioo  of  any  new  home.    It  is  obfected,  fiist,  that 

the  bjeJaw  is  onieaaooable ;  bot  there  b  no  foaodatioQ 

Ibr  that  objection.     ICkammeU,  & — ^The  bye>law  does  not 

aimply  require  one  month's  notice,  bot  that  a  month^s 

notice  shall  be  left  with  the  dak  at  one  of  the  monthly 

meetings  of  the  Board.    Coold  the  Board  make  a  profision 

that  if  a  person  about  to  build  met  the  clerk  going  to  a 

Soard  meetings  and  gaTc  him  the  nodce,  that  should  not 

suffice,  but  that  it  must  be  giren  at  one  specific  period 

only,  recurring  at  considerable  intervals?]     The  Board 

may  require  any  notice  they  think  necessary. — Secondly,  it 

18  objected  that  the  bye-law  does  not  prescribe  any  time 

within  which  the  Board  must  approre  or  disapprove  of  the 

plans.    But  if  the  Board  remained  silent  during  the  month, 

at  its  expiration  the  building  might  be  commenced.    [Mar* 

im,  B. — My  impression  is  that  this  proceeding  is  altogether 

wrong.     The  Board  are  empowered  to  make  bye  laws  with 

respect  to  four  matters,  yiz.,  the  level,  width  and  construc- 

Uon  of  new  streets,  the  structure  of  walls  of  new  buildings ; 

the  sufficiency  of  the  space  about  buildings  to  secure  a  free 

cireulation  of  air,  and  the  drainage  of  buildings ;  and  for 

compelling  performance  of  the  bye-laws  the  Board  may 

(a)  AnUj  p.  526. 
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make  such  provisions  as  they  think  necessary  as  to  giving 
notices,  the  deposit  of  plans,  the  inspection  by  the  Board, 
and  their  power  to  remove,  alter  or  poll  down  any  work 
begun  or  done  in  contravention  of  such  bye-laws.  It  seems 
to  me  that  if  a  person  gives  notice  that  he  is  about  to  build 
and  deposits  plans,  he  may  at  once  commence  building. 
The  Board  have  power  to  inspect  the  building,  and  if  it  is 
in  contravention  of  the  bye-laws  they  may  order  it  to  be 
altered  or  pulled  down,]  The  53rd  and  72nd  sections  of 
the  ''Public  Health  Act,  1848,''  for  which  the  34th  section 
of  the  ''  Local  Government  Act,  1858,''  is  substituted,  con- 
tained  a  provision  that  the  building  should  not  be  com- 
menced until  the  Board  had  approved  of  the  plans.  [Pol* 
lock,  C.  B.— The  34th  section  of  the  *'  Local  Government 
Act,  1858,"  has  imposed  a  restriction  on  the  common  law 
right  of  people  to  build  as  they  please ;  and  it  is  important 
that  the  enactment  should  not  be  vexatiously  carried  oot 
If  a  person  sends  his  plans  to  the  Board,  he  has  a  right  to 
begin  building  whenever  he  pleases ;  he  has  given  them 
notice  of  his  intention  to  build,  and  it  is  their  duty  to  take 
care  that  the  building  is  not  in  contravention  of  their  bje- 
law.  Channellf  B. — The  argument  for  the  respondents 
must  go  to  this  extent,  that  a  man  is  liable  to  a  penalty  of 
51.  for  building  on  his  own  land  before  the  month's  notice 
has  expired,  although  the  building  is  in  every  respect  in 
conformity  with  the  bye-laws.] 

fFilb  appeared  for  the  respondent,  but  was  not  called 
upon  to  argue. 

Per  Curiam  (a). — The  bye-law  is  bad;  and  the  conviction 
was  improperly  made. 

Determination  of  justices  reversed. 

(a)  Pollack,  C.  B.,  Martin,  B.,  and  Ckannett,  B. 
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Wright,  Assignee  of  Outram,  a  Bankrupt  v.  Child.  Juns  8. 

X  HE  first  count  of  the  declaration  stated  that  before  the  On  the  20th 
bankruptcy  of  one  Outram  a  writ  of  fi.  fa.  was  issued  out  levied  under 
of  the  Court  of  Common  Pleas  against  the  goods  of  Out-  ment  debt     " 
ram,  directed  to  the  defendant,  who  was  then  sheriff  of  S^^hf?^^ 
Staffordshire,  which  said  writ  was  duly  indorsed  to  levy  ^f  ^^f  f^^^' 

J  J    tion  debtor 

163/.  18#.  4rf.,  with  interest  and  costs,  the  said  sum  of  *^  sheriflTs 

officer  post- 
16311  18«.  4d.  being  the  amount  recovered  in  an   action  poned  the 

,  ,  ,  adyertisements 

brought  against  Outram  by  the  Governor  and  Company  of  the  sale 
of  the  Bank  of  England :  that  the  writ  so  indorsed  was  juiy,  and 


on 


delivered  to  the  defendant,  as  such  sheriff,  to  be  executed ;  ^^^l  goods^ 
and  that  the  defendant  before  the  bankruptcy  of  Outram,  ^^i^^^J^ 
seised  under  the  said  writ  goods  and  chattels  of  Outram  of  *^®™'  *°^ , 

"  greatly  under 

a  value  more  than  sufficient  to  satisfy  the  writ :  Yet  that,  their  value, 

^  -^  .On  the  1st 

althoogh  the  execution  was  upon  a  judgment  recovered  in  August  the 

execution 

an  action  for  a  debt  exceeding  50^,  the  defendant  unlaw-  debtor  was 
fully,  wrongfully,  injuriously  and  negligently  sold  by  auction  bankrupt,  and 
the  goods  so  seized  without  publicly  advertising  the  sale  broughum^ 
thereof  on  or  during  the  three  days  next  preceding  the  day  ^^  ghe^^for 
of  gale,   and  wrongfully,  &c.,  sold  the  said  goods  for  a  ^p\  adver- 

•^  tising  the  sale 

small,  inadequate  and  insufficient  price,  and  for  much  less  as  required  by 

the  73rd  sec- 

than  the  reasonable  price  and  value,  and  without  taking  tion  of  the 
due  and  reasonable  care  in  and  about  the  advertising  and  Act,  1861,  and 
giving  notice,  and  without  giving  due  and  sufficient  notice  in^he^condmit 
thereof,  and  negligently  and  improperly  conducted  himself  i/^/^\bat  the 
in  and  about  the  conduct  and  management  of  the  sale,  and  of^be^'^ulcu- 
VrrongfuUy,  &c.,  converted  to  his  own  use  a  great  part  of  ^9^  debtor 
the  said  eoods ;  and  by  reason  of  the  premises  the  sale  of  the  sherifiTs 

^  *^  officer  his 

agent ;  and- 
tliat  the  flheriffwas   liable   for  the  loss  resulting   from  the  negligent  conduct  of  the 
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1866.        the  goods  realized  a  much  less  sum  than  it  would  otherwi 
have  done,  and  the  plaintiff,  as  assignee  of  Outram,  w^ 
deprived  of  and  lost  a  great  part  of  the  bankrupt's  estc^ue 
and  effects. 

The  second,  third  and  fourth  counts  were  similar  to  tlse 
6rst,  but  related  to  other  writs. 

Pleas  (inter  alia). — First :  not  guilty.     Secondly :  le 
and  licence  by  Outram. — Issues  thereon. 

At   the   trial,   before   Montagtie  Smith,  J.,  at  the 
Gloucester  Assizes,  the  following  facts  appeared. — On  tlie 
20th  July,  1865,  three  writs  of  fi.  fa.,  issued  on  judgments 
against  Outram,  were  delivered  to  the  sheriff  of  Stafford- 
shire for  execution.     On  the  same  day  the  sheriff's  officer 
levied  on  the  goods  of  Outram,  and  proceeded  to  make  an 
inventory.     On  the  21st  the  officer  employed  a  printer  Co 
print  bills  announcing  the  sale  of  the  goods  by  public 
auction  at  eleven  o'clock  on  the  morning  of  the  26th. 
Before  the  bills  were  distributed  Outram  requested  the 
sheriff's  officer  not  to  advertise  the  sale,  as  he  expected 
to  raise  sufficient  money  to  satisfy  the  judgments ;  and  io 
consequence  of  that  request  no  advertisement  was  published 
until  the  25th  of  July.     Outram  having  failed  to  raise  the 
money,  between  nine  and  ten  o'clock  in  the  morning  o^ 
the  26th  the  goods  were  lotted,  when,  at  the  request  o^ 
Ou tram's  attorney,  the  sheriff's  officer  postponed  the  sal^ 
from  eleven  o'clock  till  twelve.     Subsequently,  the  attorney 
told  the  officer  that  no  money  was  forthcoming,  and  h^ 
could  go  on  with  the  sale.     About  two  o'clock  the  sal^ 
commenced,  and  the  amount  realized  was  436/.    Evidence 
was  given  that  the  goods  were  not  properly  lotted,  that  th^ 
sale  was  hurried  and  negligently  conducted,  and  that  the 
goods  were  sold  greatly  below  their  value.     On  the  1^ 
August  Outram   was  adjudicated  bankrupt  on  bis  own 
petition,  and  afterwards  the  proceeds  of  the  sale  were  paid 
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le  plaintifi;  who  was  official  assignee,  in  pursuance  of 
73rd  section  of  the  Bankruptcy  Act,  1861. 

was  submitted,  on  behalf  of  the  defendant,  that  the 
itiff  could   not  recover,  inasmuch  as  the  sheriff  had 
i  under  the  directions  of  Outram. 
be  learned  Judge  left  it  to  the  jury  to  say,  first,  whe- 

the  postponement  of  the  advertisement  of  the  sale  was 
e  with  the  authority  of  Outram  :  secondly,  whether  the 
was  carefully  and  properly  conducted.   The  jury  found 

Outram  prevented  ihe  bills  of  sale  being  circulated, 

that  proper  care  had  not  been  used  in  lotting  the 
Is ;  and  they  assessed  the  damages  in  that  respect  at 
m  A  verdict  was  then  entered  for  the  plaintiff  for  that 
unt,  leave  being  reserved  to  the  defendant  to  move  to 
r  a  nonsuit  or  a  verdict  for  him. 

-riffUs,  in  the  following  Term,  obtained  a  rule  nisi 
rdingly,  on  the  ground  that  the  bankrupt  had  appointed 
officer  as  his  special  bailiff  or  had  by  his  acts  disentitled 
self  from  suing  the  sheriff;  against  which 

TuddlestoH  and  H.  James  shewed  cause. — First,  the 
iff's  officer  was  not  the  agent  of  the  bankrupt.  The 
s  with  respect  to  the  appointment  of  a  special  bailiff 
m  execution  creditor  have  no  application.  As  regards 
sheriff,  an  execution  debtor  is  in  a  very  different  posi- 
from  that  of  an  execution  creditor.  A  sheriff  is  an 
^r  whom  the  law  appoints  as  agent  of  the  execution 
liter,  but  the  latter  may,  if  he  thinks  fit,  have  his  own 
XT.  An  execution  debtor  has  no  right  to  interfere  or 
trol  the  proceedings  of  the  sheriff.  The  officer  is 
nd  to  act  in  obedience  to  the  writ,  and  cannot  make 
ontract  with  the  debtor  that  he  shall  cease  to  be  the 
^eaentative  of  the  sheriff.  Besides,  the  interference  of 
debtor  only  caused  the  postponement  of  the  advertisc- 

OL.  IV.— U.  &  C.  N   N  EXCU. 
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18G6.  ment  of  the  sale ;  and  the  loss  in  respect  of  which  the 
jury  assessed  the  damage  was  caused  by  negligence  in  the 
conduct  of  the  sale.  The  sheriff,  having  received  the  pro- 
ceeds of  the  sale  on  behalf  of  the  plaintiff  and  paid  them 
over  to  him,  cannot  now  deny  that  he  was  the  plaintifTs 
agent :  Cook  v.  Palmer  (a).  Even  where  a  special  baHiff 
is  appointed  the  sheriff  is  responsible  for  the  safe  custodj 
of  the  debtor  after  his  arrest  under  a  ca.  sa. :  Tcyhr  t. 
Richardson  {b).  Secondly,  the  assignee  is  not  estopped  bj 
the  acts  of  the  bankrupt  By  the  73rd  section  of  the 
Bankruptcy  Act,  1861,  the  execution  was  an  act  of  bank- 
ruptcy, and  the  debtor  having  been  adjudged  a  bankrapt 
within  fourteen  days  from  the  day  of  sale  the  sheriff  was 
bound  to  pay  over  the  proceeds  of  the  execution  to  the 
assignee.*  The  74th  section  requires  that  where  the  goods 
of  a  debtor  are  sold  under  an  execution  for  a  sum  exceed- 
ing 50/.,  they  shall  be  sold  by  public  auction  *^  and  such 
sale  shall  be  publicly  advertised  by  the  sheriff  on  aod 
during  three  days  next  preceding  the  day  of  sale." 

MeUish  and  Griffits,  in  support  of  the  rule. — The  ques- 
tions are,  first,  could  the  bankrupt  have  maintained  this 
action  ?  and,  secondly,  if  he  could  not,  is  his  assignee  in  > 
better  position  ?  First,  the  bankrupt,  by  interfering  with 
the  execution,  made  the  bailiff  his  agent  Where  an 
execution  creditor  appoints  a  special  bailiff,  the  sheriff  is 
responsible  to  the  debtor  for  the  improper  conduct  of  the 
sale.  The  converse  is  equally  true,  that  where  the  execa- 
tion  debtor  has  interfered  with  the  sale  he  cannot  sue  the 
sheriff,  although  quoad  creditors  the  sheriff  is  not  relieved 
from  responsibility.  Here  the  negligent  acts  cannot  be 
separated.  The  negligence  in  the  conduct  of  the  sale  was 
the  result  of  the  previous  interference  of  the  execution 
(tf)  6  B.  &  C.  739.  {f)  8  T.  R.  M* 


TRINITY  TERM,    29    VICT.  533 

debtor.  Less  interference  by  the  execution  creditor  would 
have  discharged  the  sheriff:  Ford  v.  Leche  (a).  An 
execution  debtor  may,  in  some  respects,  place  himself 
in  the  same  position  as  an  execution  creditor.  For 
instance,  either  may  rule  the  sheriff  to  return  the  writ ; 
and  as  the  interference  of  the  creditor  would  have  made 
the  o£5cer  his  agent,  and  have  precluded  him  from  ruling 
the  sheriff  to  return  the  writ :  Porter  v.  Viner  (6),  in  like 
manner  the  interference  of  the  debtor  would  prevent  him 
firom  suing  the  sheriff.  Secondly,  the  debtor  being  dis- 
entitled to  sue  the  sheriff,  the  Bankruptcy  Act,  1861, 
does  not  place  his  assignee  in  a  better  position. 

Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  There  was  no  contract  so  as  to  render  the 
officer  the  agent  of  the  execution  debtor.  Possibly  the 
sheriff  may  be  relieved  from  responsibility  to  the  extent 
to  which  the  debtor  interfered  by  requesting  a  postponement 
of  the  advertisements ;  but  there  is  no  evidence  that  he 
interfered  with  the  sale  so  as  to  relieve  the  sheriff  from  his 
ordinary  duty  of  obtaining  the  best  price  he  could  for 
the  goods. 

Bramwell,  B. — In  my  opinion  the  defendant  fails  on 
the  facts.  I  think  we  cannot  come  to  the  conclusion  that 
there  was  an  agreement  between  the  execution  debtor  and 
the  officer  which  superseded  the  authority  under  the  writ. 
It  seems  to  me  that  there  was  only  a  modification  of  the 
authority,  and  that  it  was  nothing  more  than  if  the  debtor 
had  said,  '^  I  will  not  charge  you  with  any  consequences 
which  may  arise  if  you  will  postpone  the  advertisement  of 
the  sale.**    But,  after  all,  the  sale  was  under  the  writ,  and 

(a)  6  A.  &  £.  699.  (6)  1  Chit.  Rep.  613,  note. 
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with  the  same  power  as  the  officer  bad  before  the  debtor 
interfered. 

Channell^  B. — I  am  also  of  opinion  that  the  rule  oogfat 
to  be  discharged.  I  agree  with  my  brother  Martin  thtt 
there  was  no  evidence  of  any  contract  by  which  the  sherilf 
was  discharged.  There  may  have  been  a  modificatioo 
of  the  officer's  authority^  which  would  relieve  the  sheriff 
from  responsibility  as  to  acts  or  omissions  to  which  the 
modification  applied,  but  no  further ;  and  the  sheriff  Ib 
still  liable  for  negligence  in  the  conduct  of  the  sale. 

Rule  discharged 


Jun$  12. 


Mary  Bickford  v.  D'Arcy  and  Beachet. 


Uon  to°the^^'     1  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
deUvery  ofin-   ^hy  an  order  of  Figott,  B.,  that  the  plaintiff  be  at  liberty 

terrogatones  "^  "^  *         ^  ^      , 

under  the  bUt  to  deliver  to    the  defendant    Beachey   interroiratories  itt 

section  of  the  ,  ,  _^ 

Common  Law    writing  under  the  5 1st  section  of  the  Common  Law  no* 
1854,  that  the'  cedure  Act,  1854,  should  not  be  rescinded. 
^d^J^^      The  first  count  of  the  declaration  stated,  that  in  coa- 
party  inter-       sideration   that  the  plaintiff  retained  and  employed  tb« 

rogated,  but  »^  i 

he  may  on  that  defendants    as  her  attornies    and    solicitors,   for  reward 

ground  refuse 

to  answer         to  them  in  that  behalf,  to  invest  certain  monies  for  ilj^ 

them. 

Where,  how-  plaintiff  on  mortgage  in  a  proper  manner,  the  defendants 

ever,  it  ap- 
pears that 

interrogatories  are  not  put  bon&  fide,  but  with  some  sinister  object^  the  Court  will,  in  tb6 
exercise  of  its  discretion,  disallow  them. 

In  an  action  charp;ing  the  defendants,  as  a  partnership  firm  of  attornies,  with  negU^eoeiB 
in  investing  the  plaintiff's  money,  one  of  the  defendants,  who  was  not  an  attomej," objected 
to  the  delivery  of  interrogatories  to  him  for  the  purpose  of  ascertaining  whether  he  »••  • 
partner  in  the  firm,  inasmuch  as  the  answers  might  render  him  criminalnr  liable  under  th« 
6  &  7  Vict,  c  73,  s.  2.— /fc/</,  that  the  interrogatories  ought  to  be  administered,  and  thft 
the  defendant  might  safely  answer  them,  since  the  alleged  negligence  may  have  occurred  m 
the  business  of  the  firm  as  scrireners,  not  as  attornies. 
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•mised  the  plaintiff  so  to  invest  the  said  monies ;  and 
defendants,  in  pursuance  of  such  retainer  and  employ- 
nt,  then  received  the  said  monies  of  and  from  the 
intiff  to  invest  the  same  on  mortgage  in  a  proper 
oner ;  but  the  defendants  did  not  invest  the  same 
lough  a  reasonable  time  in  that  behalf  elapsed  before 
suit,  whereby  the  same  had  become  wholly  lost  to  the 
intiff. 

Fhe  defendants  pleaded :  first,  that  they  did  not  promise 

alleged :  secondly,  that  they  did  not,  in  pursuance  of 

\  alleged  retainer  and  employment,  receive   the  said 

mes  for  the  purpose  and  on  the  terms  alleged. — Issues 

;reon. 

The  inteiTogatories  were  as  follows : — 

:.  Did  jou  during  the  jear  1847,  and  daring  the  succeeding  jears 
rn  to  July,  1865,  or  during  any  and  which  of  such  years,  receive 
'  and  what  share  of  the  profits  made  in  those  years  respectively 
he  business  of  attornies  and  solicitors  carried  on  by  the  firm  of 
Ircy  and  Beachey,  at  Newton  Abbott,  Devonshire  ? 
•  Was  the  amount  of  profits  which  you  were  to  receive  or  did 
iive  during  any  and  which  of  those  years  regulated  or  fixed  by 
verbal  agreement  or  agreements,  and,  if  so,  of  what  date  or  dates, 
iveen  you  and  some  and  what  other  person  or  persons  or  otherwise, 
'  how  otherwise  ? 

••  How  often  during  those  years  were  the  said  profits  divided,  and 
>  and  is  the  division  of  those  profits  evidenced  by  any  and  what 
*k  or  writing ;  and  how  much  did  you  receive  during  each  of  those 
fB  as  your  share  of  the  profits,  and  with  whom  respectively  did 
I  share  those  profits  ? 

&.  In  the  year  1855,  and  during  the  succeeding  years  down  to  July 
Us,  or  during  any  and  which  of  such  years,  were  books  of  profits 
de  by  the  sud  firm  of  D*Arcy  &  Beachey,  or  by  John  Francis 
A.rcy,  kept  in  duplicate  in  your  or  any  other  person's,  and,  if  so, 
whose  handwriting ;  and  were  such  books  of  division  of  profits 
ude  up  monthly,  or  at  any  other  and  what  periods,  and  were 
^  books,  or  either  of  them,  ever,  and  if  so  when,  signed  by  you 
d  the  said  W.  F.  D'Arcy,  or  either  of  you,  and  was  one  copy  of 


1866. 
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1866.         ^^^^  books  kept  bj  the  said  W.  F.  D^Arcy  and  the  other  bj  joOj  nd 
v^>y^^^       if  80,  when  and  during  what  period  ? 

JJicKFORD  5.  Did  you,  in  the  year  1857,  and  during  the  sncceedmg  yean 

D'Arcy.  down  to  July,  1865,  or  during  any  and  which  of  such  years,  attot 
the  signature  and  execution  of  yarious  deeds  and  documents  prepared 
by  the  said  firm  of  D*Arcy  k  Beachey  ? 

6.  Did  you,  in  the  year  1857>  and  during  the  succeeding  yean 
down  to  July,  1865,  or  during  any  and  which  of  such  years,  caoaeor 
allow  your  name  to  be  inserted  as  a  trustee  for  sale  in  yarious  mort- 
gage securities  and  other  documents  prepared  by  the  said  finn  of 
D'Arcy  &  Beachey  ? 

7.  Did  you  during  any  and  which  of  the  years  referred  to  in  the 
preceding  interrogatories  make  out  bills  of  costs  in  the  name  of  D*Arcj 
&  Beachey,  and  send  the  same  in  to  the  clients  of  that  firm  ? 

8.  Did  you  personally  during  the  same  period  receive  the  aoumnta 
of  any  such  bills  of  costs,  and  lend  money,  and  to  what  amount? 

9.  Did  you  during  the  same  period  draw  cheques  in  respect  of  any 
matters  transacted  by  the  said  firm  for  their  clients  ? 

10.  Did  you  during  the  same  period  confer  with  any  clients  of  tbe 
said  firm  upon  matters  of  business  transacted  by  such  clients  witk 
the  said  firm  ;  and  did  you  from  time  to  time  make  any  and  what 
charges  for  such  conferences  or  for  attendance  upon  such  clients  in 
respect  of  such  business ;  and  are  there  any  entries,  and  in  wha^ 
books,  relating  to  such  conferences,  attendances  and  charges  ? 

11.  Did  the  said  firm  of  D*Arcy  &  Beachey,  in  the  year  1858,  or 
at  any  other  and  if  so  what  period,  receive  from  the  plaintiff  the 
sum  of  850/.,  or  any  other  and  what  amount,  to  be  invested  npon 
mortgage  security  ;  and  upon  what  security  was  such  money  inyested; 
and  has  the  money  so  invested,  or  any  part  thereof,  been  paid  off  to 
or  received  by  the  said  firm  of  D'Arcy  &  Beachey,  or  by  the  said  W. 
F.  D'Arcy,  or  by  you,  and  if  so  when  and  by  whom  was  such  pay- 
ment made,  and  was  any  transfer  of  such  security  made  and  executed, 
and  if  so  to  whom  ;  and  have  you  in  your  possession  or  control  ib& 
draft  of  the  said  security  and  of  the  transfer  thereof,  and  if  not  m 
whose  custody  or  control  are  the  same  ? 

1:2.  If  the  said  sum  of  850/.,  or  any  part  thereof,  was  paid,  was  the 
same  invested  by  the  said  firm  upon  any  and  what  security  F 

13.  Were  you  previously  to  the  month  of  June,  1864^  in  receipt  of 
one  third  part  or  share,  or  of  any  other  part  or  share,  of  the  profits  of 
the  business  of  the  said  firm  of  D'Arcy  &  Beachey ;  and  did  yon,  m 
or  about  the  month  of  June,  1864,  or  at  any  other  and  what  pcrwoi 
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tfe  aid  profits:  sad  ^  j?ik  fr:n  akfak^-v-far;^ 

■nd  wbtt  period,  nxD  tiie  Uc  Jsrssr^.  :««&. 

bdalf  or  on  beUf  of  cr  tciker  sai  vise  Tieni»L  ;«c«^  om  kilf 

pnt  of  tbe  ateoud  profit,  cr  axt  ccittsr  i3>i  wbu  enttser  sbft:«  cf 

die  mie  profits  xIub  jtx  liai  pcvrkcs:?  r«.-ie^«i* 

14.  Did  JOB,  IB  s^  BGc:^  of  Ja£?j;x.  1$<53.  cr  s2  azt  os^er  «»i 
what  time,  sell  ooe  ^hd  pars  cr  sbsre.  cr  mxj  cc^er  part  or  sbire.  of 
the  aftresaid  basDess  to  t2te  siii  W.  F.  D'Azrr.  cr  b>  Mr.  Jc^s 
Hooper,  of  Xevton  Abboo.  DrroBssure.  aokidtor.  or  to  aaj  other 
penoQ ;  and  did  jxn  tb^respca  reouTe  £ta&  the  said  W.  F.  D*Ai^, 
or  finom  the  said  J.  Hooper,  or  anj  c<her  penac,  the  sua  of  5CH£«  or 
■nj  other  sum,  as  the  pcurhase  mooej  thereof  or  in  asrriae  :n  neU« 
fcioo  thereto ;  or  vas  anr  and  vhas  setojin  icr  such  last  meationed 
RUB  of  SOOL,  or  anj  other  sosBf  giren  to  Toa  bj  anj  aod  what 
penoD? 

15.  HaTe  TOQ  Dov,  or  had  jon  latelj,  and  when  last  in  roar  pcis* 
KMm,  cnstodj  or  power,  or  in  the  possession,  cnstodT  or  power,  of 
jronr  solidiors  or  aolidior,  agents  or  agent,  anr  and  what  books  of 
ioooont,  ledgers,  daj  books,  cash  boc^  letter  books,  receipts,  costs 
books,  drafts,  memoranda  or  other  papers  or  writings  relating  to  the 
matter  hereinbefore  interrogated  upon,  or  to  the  matter  in  question 
in  this  acUon  ? 

The  aflBdayit  of  the  defendant  Beachey  stated  that  the 
defendant  D'Arcy  was  an  attorney  and  solicitor  at  Newton 
/Uibotty  Deyonshiie,  and  was  formerly  in  partnership  with 
John  Beachey  the  younger,  since  deceased,  under  the  style 
if  <<  D'Arcy  &  Beachey,'^  and  that  after  his  death  the 
iefendant  D*Arcy  continued  the  business  under  the  same 
ityle  of  **  D*Arcy  &  Beachey  i^  that  the  defendant 
Beachey  is  not  and  never  was  an  attorney  or  solicitor: 
hat  he  is  not  and  never  was  partner  with»  defendant 
D'Arcy,  and  never  held  himself  out  to  plaintiff  or  any  one 
^Ise  as  being  a  partner:  that  he  was  not  privy  to  the 
eceipt  by  the  defendant  D'Arcy  of  the  money  for  the 
'ecovery  of  which  this  action  is  brought,  and  that  he  never 
received  any  part  of  it. 


Mr 
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1866.  The  affidavits  on  the  part  of  the  plaintiff  steted  that  tbe 

cause  of  action  accrued  after  the  death  of  the  son  of  tbe 
defendant  Beachey ;  and  that,  bj  an  agreement  entered 
into  between  the  defendants,  and  signed  by  the  defendant 
Beachey,  it  was  recited  as  follows :  — **  Whereas  tbe  said 
W.  F.  D*Arcy  carries  on  the  business  of  an  attorney  at 
law  and  solicitor  in  Newton  Abbott  aforesaid  under  the 
firm  of  IVArcy  &  Beachey,  his  late  partner,  John  Beacbej, 
Junr.,  having  died  in  the  month  of  June,  1866,  since  which 
time  he  has  carried  it  on  in  conjunction  with  and  assisted 
by  the  said  John  Beachey,  the  father  of  his  late  partner:" 
that  after  the  death  of  the  son  of  the  defendant  Beachej, 
the  defendants  D'Arcy  &  Beachey  (although  the  defendant 
Beachey  was  not  admitted  an  attorney)  carried  on,  at  the 
time  the  cause  of  action  accrued  to  the  plaintiff,  the  pro- 
fession of  attornies  and  solicitors. 

Coleridge  and  H.  T.  Cole  shewed  cause. — The  power 
under  the  51st  section  of  the  Common  Law  Procedure 
Act,  1854,  to  deliver  interrogatories  is  not  simply  co-exten- 
sive with  the  jurisdiction  of  Courts  of  equity  to  grant  a 
discovery,  but  extends  to  ^^  any  matter  as  to  which  discovery 
may  be  sought.*'  The  principle  on  which  the  Courts  act 
in  these  cases  is,  that  it  is  immaterial  what  is  the  character 
of  the  question  provided  the  answer  would  not  tend  to 
criminate  the  party  interrogated.  If  it  would  not,  he  is 
equally  bound  to  answer  it  as  a  witness  in  Court  If  i^ 
would,  he  may  object ;  but  he  must  state  the  reason  for  his 
objection,  and  the  Court  will  then  determine  whether  tbe 
answer  would  tend  to  criminate  him  :  Regina  v.  Garbett  (a)* 
[PoUocky  C.  B.,  referred  to  the  judgment  of  Lord  JEldmif  C, 
in  £!x  parte  Cossens  (b),]  The  true  view  is  not  that  the 
questions  are  inadmissible  because  not  constat  that  the 
(a)  1  Den.  C.  C.  236.  (b)  1  Buck.  581. 
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wiinetB  will  object  to  answer  them,  but  thmt,  if  the  answeis  1$06. 
would  tend  to  criminate  bim,  he  most  claim  the  protection 
of  the  CooiL  In  Barlitii  t.  Lncu  \a]  the  Coait  of  Com* 
mon  Pleas  recog:nised  and  adopted  the  law  as  laid  down  bj 
this  Comt  in  Osbam  t.  Tke  Lomdom  Doei  Camtpamf  (A}, 
and  held  that  it  was  no  objection  to  the  interrogatories  that 
the  answers,  if  given  in  the  affinnatiTc,  would  render  the 
party  interrogated  liable  to  a  criminal  prosecution,  though 
it  might  be  ground  for  refusing  to  answer.  In  Titpimf 
y.  Ward  (e),  this  Court,  in  the  exercise  of  its  discretion, 
considered  that  the  intern^tories  ought  not  to  be  admiuis* 
tered.  In  Stem  r.  Sevastopulo  {d),  which  was  an  action 
for  slander,  the  interrogatories  were  disalloweil  on  account 
of  the  nature  of  the  action  and  the  absence  of  any  special 
circumstances  to  warrant  them.  Here  there  is  no  reason 
why  the  interrogatories  should  not  be  allowed,  even  though 
the  answers  might  subject  the  party  interrogated  to  an 
indictment  for  misdemeanor:  Retina  y.  Buchanan  (e)« 
[JUartin^  B. — At  Chambers  I  haye  acted  upon  the  authority 
of  Osbom  y.  Hie  London  Dock  Company  {b)  and  Bartktt 
y.  Lewis  (a),  but  where  it  appeared  that  the  questions  were 
not  put  bonsl  fide,  but  for  the  purpose  of  compelling  the 
party  interrogated  to  answer  disagreeable  questions,  I  have 
refused  to  allow  them.  Here  there  are  no  questions  which 
would  be  objectionable  in  the  case  of  an  ordinary  partner- 
ship.] The  answers  would  not  necessarily  tend  to  criminate. 

Karslake  and  WiUs,  in  support  of  the  rule.  —  The 
defendant  whom  it  is  sought  to  interrogate  never  was 
an  attorney  ;  but  the  declaration  charges  him  with 
misconduct    when    employed    as    an    attorney,    and    he 

(fl)  12  C.  B.  N.  S.  249.  (d)  14  C.  B.  N.  S.  737. 

\b)  10  Exch.  698.  (f)  8  Q.  B.  883. 

(c)  6H.  &N.749. 
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1866.  could  not  answer  these  interrogatories  without  admitting 

v^v-«-^  that   he    acted  as    an  attorney.     By    the    6    &  7  Vict. 

BlOKFORD  -^  •' 


V, 

D'Arct. 


c.   73,  s.   2,  any  person   who  shall  act  as   an  attorney 

without  being  duly  qualified  is  liable  to  be  indicted  for  a 

misdemeanor   notwithstanding  penalties   are  imposed  by 

other  sections:  Regina  v.  Buchanan  (a).     It  is  not  tlie 

practice  in  this  Court  to  administer  the  interrogatories  awid 

leave  the  party  to  object  to  answer  them  :  Baker  v.  Lane(^A\ 

Taplin  v.  Ward  (c).     [ChanneU,  B, — Baker  v.  Lane  starmA 

on  its  own  footing.  There  the  interrogatories  were  not  boM}& 

fide  for  the  purpose  of  obtaining  information  in  the  actic^D, 

but  with  the  ulterior  object  of  shewing  that  the  party  int  4cr- 

rogatcd  had  committed  a  criminal  offence.]      This  is      a 

fishing  application  with  the  view  of  obtaining  some  adnrB.  i^ 

sion  which  would  subject  the  party  to  criminal  proceedim  ^p» 

^Martin,  B, — The   interrogatories  seem  to  me  bona  f3tde 

for  the  purpose  of  ascertaining  whether  the  party  inter  :^'o- 

gated  was  a  partner  with  the  other  defendant.     PoUt^^^K 

C.  B. — The  declaration  alleges  that  the  plaintiff  emplo]^"  ed 

the  defendants  as  her  attornies,  but  it  may  turn  out  tK::^^^ 

she  only  employed  them  to  invest  her  money.     There       ^ 

nothing  in  the  6  &  7  Vict.  c.  73  to  prevent  a  person  ft^:^^ 

carrying  on  business  as  a  scrivener  with  an  attorney  as  ^fci^ 

partner.      ChanneU,   B, — To    support    the  declaration         ^ 

doubt  whether  it  would  be  necessary  to  prove  that  t   ^® 

defendants  were  attornies  or  solicitors.    Martin,  B.— Att^^^'" 

• 

nies  are  constantly  employed  to  invest  money,  but  not  ^^ 
their  character  as  attornies.]  Here  the  party  is  interrogat  -^^ 
as  to  the  share  he  had  in  the  profits  of  the  firm  as  attomS^^** 
'  Even  where  criminal  proceedings  could  not  be  taken,  U  ^^ 
Courts  have  been  cautious  in  the  exercise  of  their  discreticr::^''! 


(a)  8  Q.  B.  883.  (b)  3  H.  &  C.  544. 

(c)  6  H.  &  N.  749.      ' 


^ 


TEnflTT  TEUi,    ;»    TICT. 

and  hare  disallowed  ioterrogatories  where  the  answer  might  i$6d. 
subject  the  party  to  a  forfeiture:  P^t  t.  BmtterfiM \a\ 
[PoUock^  C.  B.— That  arises  finom  the  principle  of  the  law 
of  CTidence,  that  a  witness  cannot  be  compelled  to  answer 
a  question  where  the  answer  might  create  a  forfeiture  of 
hb  estate.]  MoreoTer,  this  is  an  attempt  to  extract  from 
a  clerk  the  secrets  of  the  firm,  which  he  is  bound  not  to 
disclose. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.     In  Baker  ▼.  Lane  this  Court 
decided  that  the  interrogatories  ought  not  to  be  allowed ; 
and  it  is  stated  that  the  objection  was  that  some  of  them 
tended  to  show  that  the  defendant  had  committed  a  cri- 
minal offence.     That,  howerer,  was  not  the  true  ground 
of  our  decision,     llie  judgment  is  merely  a  short  expres- 
sion of  opinion,  and  the  real  ground  of  the  decision  was 
that  discussed  amongst  ourselves,  viz.,  that  the  interroga- 
tories were  not  bonS  fide.     I  believe  that  these  interroga- 
tories are   bona  fide,   and  for  the  purpose  of  obtaining 
answers  relevant  to  the  suit.     For  myself  I  should  have 
preferred  making  a  broad  distinction  between  what  may  be 
called  an  examination  in  chief  and  a  cross-examination. 
These  interrogatories  are  not  in  the  nature  of  a  cross- 
examination.     I   agree   with   the   other  members  of  the 
Court  that  in  general  interrogatories  of  this  character  ought 
to  be  allowed ;  but  I  think  it  would  have  been  better  if  the 
distinction  I  have  pointed  out  had  originally  been  made, 
and  that  if  the  questions  obviously  tended  to  criminate 
they  should  not  be  allowed. 

Martin,  B. — I  am  of  the  same  opinion.     The  correct 
rule  is  that  slated  by  the  plaintiff^s  counsel,  namely,  that 

(a)  5  B.  &  S.  829. 
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the  objection  must  be  taken  by  the  witness  when  be  \% 

called  upon  to  answer  the  interrogatories.  Sir  Jl  Wigrar^^mn^ 
in  his  Points  in  the  Law  of  Discovery  (a),  says:  "If  ""a 
question  involves  a  criminal  chai^e^  the  plaintiff  is  net 
titled  to  an  answer  to  such  question,  however  material 
may  be  to  the  plaintiff's  case.*'  So  that  he  lays  down, 
that  the  question  is  not  to  be  put,  but  that  the  party  puttii 
is  not  entitled  to  an  answer. 

Soon  after  the  17  &  18  Vict,  c,  125  passed  the  case        of 
Osbom  V.  The  London  Dock  Company  {h)  came  before  tKnis 
Court;  and  Alderson,   B.,  who  had  great  experience         io 
equity  matters,  and  the  present  Lord  JfensleydaJe,  adopts  ^ 
the  view  of  Sir  J,  Wigram  ;  and  in  the  subsequent  case       of 
Bartlett  v.  Lewis  (c)  the  same  view  was  adopted  by  t^^e 
Court  of  Common  Pleas.     I  have  acted  on  the  same  prL  vi- 
ciple  at  Chambers,  but  I  have  frequently  disallowed  int^i^ 
rogatories  where  I  thought  that  the   questions  were  im<?t 
bopa  fide  put ;  for  I  would  not  allow  a  party  to  be  interro- 
gated for  the  purpose   of  placing  him   in  a  disagreeable 
position. 

In  the  case  of  Baker  v.  Lane  (rf)  there  was  a  further 
object  in  the  interrogatories  than  merely  getting  an  answer 
in  the  suit  Here  the  question  is,  whether  the  defendant 
Beachey  is  jointly  liable  with  D'Arcy  for  the  alleged  negli- 
gence in  investing  the  plaintiff's  money.  I  do  not  see  a 
single  question  which  is  objectionable;  and  I  think  that 
they  are  put  bona  fide  and  with  the  object  of  obtaining 
answers  which  the  plaintiff  is  entitled  to  have.  The  ques- 
tion is  whether  the  defendant  Beachey  was  a  partner  as  a 
scrivener,  not  as  an  attorney ;  and  I  think  he  may  answer 
these  interrogatories  without  subjecting  himself  to  any 
penalty  whatever.  For  these  reasons  I  think  that  the  rule 
ought  to  be  discharged. 

(o)  Page  80,  sect.  130,2nd  cd.  (c)  12  C.  B.  N.  S.  249. 

(b)  10  Exch.  698.  (<0  3  H.  &  C.  544. 
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CuAXfELL,  B. — 1  am  abo  of  opuiioo  that  tbe  rule  ooght        1866. 
:o  be  discharged.     If  I  tboozht  that  these  intenoeatories 
9rere  propounded  with  an  improper  object,  and  not  to  serre 
Jie  purposes  of  the  suit,  I  should  come  to  a  didierent  con« 
dosioD.     But  in  mj  opinioo  the  object  is  to  shew  that  the 
Sim  of  lyAiej  &  Beadiej  was  entrusted  with  the  invest- 
ment of  the   plaintiff's  monej,  and  that  the  defendant 
Beachej  was  a  partner  in  that  firm,  and  therefore  respon- 
uble  in  his  own  person  for  the  negligence  of  the  firm.    The 
reference  to  the  business  carried  on  by  the  firm  as  attomies 
does  not  shew  that  these  interrogatories  are  propounded 
"^th  an  indirect  object :  for  the  business  of  a  scrivener^  in 
^which  it  b  sought  to  make  the  defendant  Beachey  a  part- 
ner,  is  not  necessaril?   incident  to  that  of  an  attorney, 
although  it  is  firequentlj  carried  on  with  it :  and  the  ques- 
tions as  to  whether  Beachey  was  in  partnership  with  D*Arcy, 
who  is  an  attorney,  are  put  for  the  purpose  of  shewing  that 
Beachey  is  responsible  as  one  of  the  partners  in  the  firm 
entrusted  with  the  investment  of  the  plaintiff's  money. 

The  cases  of  Osbom  v.  The  London  Dock  Company  and 
Bartlett  ▼.  Lewis  are  authorities  in  favour  of  the  plaintiff. 
Looking  at  the  particular  circumstances  of  the  case  of 
Baker  v.  Lane^  I  do  not  think  that  the  decision  in  that 
case  interferes  with  the  fair  inference  to  be  drawn  from 
Osbom  T.  T/ie  London  Dock  Company  or  Bartlett  v.  Lewis. 
For  these  reasons  I  am  of  opinion  that  this  application 
ought  to  be  discharged  :  but  I  confess  I  wbh  some  clear 
rule  could  be  laid  down  on  satisfactory  grounds.  I  think 
that  these  interrogatories  may  be  propounded,  and  if  the 
party  declines  to  answer  them  we  shall  have,  at  some  future 
time,  to  see  whether  the  excuse  which  he  may  allege  is 
suflBcient  to  relieve  him  from  the  obligation  of  answering. 

Rule  discharged. 


i 


EXCHEQUER  RBPOKTre. 


not 
or 


Mat/ 2^,  O^BrIBN  v.   BrODIE, 

Where  an  exe-    X  HE  plaintiff  in  this  action  having  recovered  judgtn^iaent 

cution  is  levied 

by  seizure  of     against  the  defendant,  on  the  20th  December  1865  iss        ued 

the  goods  of 

the  debtor,        a  writ  of  fieri  facias,  directed  to  the  sheriff  of  Surrej  ,  to 

an  interpleader  'cvy  182/.  13*.  and  interest,  under  which  the  sheriff,.  oo 

bywhich°the^    ^^^  ^"^®  ^^J*  levied  on  goods  in  the  possession  of  (be 

execution  18      defendant  on  his  premises  at  Lambeth.     Thereupon  ^ne 

delayed,  and  *  *^      

before  it«  com-  Harriett  Llovd  claimed  the  goods  under  a  bill  of  sale.  ^TIThe 

pletion  by  sale  ^  ''  ° 

of  the  goods      sheriff  then  took  out  an  interpleader  summons,  and       on 

the  debtor  is 

adjudged  a  the  23rd  December  Lush^  J.,  made  an  order  '^  that  on  ppay- 

execution  ere-  ment  of  200/.  into  Court  by  the  claimant  within  s^Ten 

the  iSth^-  ^^ys  froin  the  date  of  the  order,  or  on  her  giving  wi  ^mAm 

Bankni^^Law  ^^®  same  time  security  to  the  satisfaction  of  one  of       the 

Consolidation  Masters  of  the  Court  for  payment  of  the  same  am 

Act,  1849,  en-  *    *' 

titled  to  no       according  to  the  direction  of  any  rule  of  the  Cou 

more  than  a  ^  ^       *  , 

rateable  part     Judge  s  order  to  be  made  herein,  and  on  payment  of       the 
possession  money  to  the  sheriff,  that  the  sheriff  do  v^  ^^b- 
draw  from  the  possession  of  the  goods  and  chattels  seS^-^ed 
by  him  under  the  writ  of  fieri  facias  issued  herein,     i^^nd 
further  that  unless  such  payment  be  made  or  security  gL  '^^^ 
within  the  time  aforesaid  the  sheriff  do  proceed  to  sell  ^nd 
pay  the   proceeds  of   the   said  sale,  after  deducting     '^^^ 
expenses  thereof  and  the  possession  money  from  this  d^^^s 
into  Court  in  the  cause  to  abide  further  order.     And  £•"*• 
ther  that  the  parties  do  proceed  to  the  trial  of  an  issue  m 
the  Court  of  Exchequer,  in  which  the  claimant  shall    be 
plaintiff  and  the  execution  creditor  defendant,   and  ibat 
the  question  shall  be  whether,  at  the  time  of  the  seizure 
by  the  sheriff,  the  goods  were  the  property  of  the  claimant 
as  against  the  execution  creditor,"  &c. 
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On  the  30th  December  the  defendant  was  adjudicated  a 

lanknipt  on  his  own  petition,  and  notice  of  the  adjudica- 

ioD,    and   that  the  goods   were    claimed   by   the   official  v- 

.  .  Beodik. 

assignee,  was  given  to  the  sheriff.     The  claimant  did  not 

comply  with  the  terms  of  the  order  of  Lush^  J. 

On  the  Ist  January,  1866,  the  sheriff  served  the  plaintiff 
ind  the  official  assignee  with  an  interpleader  summons, 
vhich  was  heard  on  the  4th  January  before  Martin^  6., 
^ho  made  an  order  barring  the  claim  of  the  official  assignee. 
Dn  the  10th  January  the  sheriff  sold  the  goods  by  auction, 
ind  after  deducting  his  expenses,  &c.,  paid  the  balance, 
SI 21  6«.,  into  Court,  pursuant  to  the  order  of  the  23rd 
Oecemben 

On  the  20th  January  the  creditors'  assignee  was.  ap- 
pointed. The  plaintiff  afterwards  took  out  a  summons  for 
payment  out  of  Court  to  him  of  the  5\L  6«.,  on  the  ground 
Lhat  the  claimant  had  failed  to  comply  with  the  interpleader 
order  of  the  23rd  December.  After  some  further  proceed- 
ings (immaterial  to  the  present  question)  Martin^  6.,  made 
an  order  accordingly,  and^  upon  a  summons  to  rescind  that 
order  and  pay  the  money  to  the  assignee,  referred  the 
matter  to  the  Court. 

Hannen  now*  moved  for  a  rule  calling  on  the  plaintiff  to 
shew  cause  why  the  order  of  Martin^  6.,  should  not  be 
rescinded,  and  why  the  sum  of  51/.  6s.  paid  into  Court 
under  the  order  of  Lush^  J.,  should  not  be  paid  to  the 
creditors'  assignee. — The  question  is,  whether,  in  the  event 
of  an  execution  being  levied  by  seizure,  but  in  consequence 
of  an  interpleader  order  not  perfected  by  sale  of  the  goods 
before  an  adjudication  in  bankruptcy,  the  execution  creditor 
or  the  assignee  is  entitled  to  the  proceeds.  That  depends 
on  the  184th  {a)  section  of  the  Bankrupt  Law  Consolidation 

(a)  Sect.  184. — **  That  no  ere-  or  having  made  any  attachment 
ditor  having  security  for  his  debt,      in  London,  or  in  any  other  place, 
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Act,  1849  (12  &  13  Vict  c.  106),  taken  in  connection  \f\th 
the  133rd  section  (a),      Bj  the  184th  section,  no  creditor 


by  virtue  of  any  custom  there 
used,  of  the  goods  and  chattels 
of  the  bankrupt,  shall  receive 
upon  any  such  security  or  attach- 
ment more  than  a  rateable  part 
of  such  debt,  except  in  respect 
of  any  execution  or  extent  served 
and  levied  by  seizure  and  sale 
upon,  or  any  mortgage  of  or  lien 
upon,  any  part  of  the  property 
of  such  bankrupt  before  the  date 
of  the  fiat  or  the  filing  of  a  peti- 
tion for  adjudication  of  bank- 
ruptcy :  Provided  always,  that 
nothing  herein  contained  shall  be 
deemed  to  give  validity  to  any 
warrant  of  attorney,  cognovit  or 
consent  to  a  Judge*s  order  de* 
clared  to  be  null  and  void  by  any 
provision  of  this  Act,  nor  to  give 
validity  to  any  judgment  entered 
up  under  or  by  virtue  of  any 
such  warrant  of  attorney  or  con- 
sent, or  to  any  execution  or  ex- 
tent executed  or  levied  under  or 
by  virtue  of  any  such  warrant  of 
attorney,  cognovit  or  consent." 

(a)  Sect.  133.—"  That  all  pay- 
ments really  and  bon&  fide  made  by 
any  bankrupt,  or  by  any  person  on 
his  behalf,  before  the  date  of  the 
fiat  or  the  filing  of  a  petition  for 
adjudication  of  bankruptcy,  to  any 
creditor  of  such  bankrupt,  and 
all  payments  really  and  bona  fide 
made  to  any  bankrupt  before  the 
date  of  the  fiat  or  the  filing  of 
such   petition,    and  all   convey- 
ances by  any  bankrupt  bon£  fide 
made  and  executed  before  the 
date  of  the  fiat  or  the  filing  of 
such  petition,  and  all  contracts, 
dealings,  and  transactions  by  and 


with  any  bankrupt  really    and 
bon&  fide  made  and  entered  into 
before  the  date  of  the  fiat  or  the 
filing  of  such  petition,  and  all 
executions    and   attachments  a* 
gainst  the  lands  and  teneffleDtt 
of  any  bankrupt  bon&  fide  exe- 
cuted by  seizure  and  all  execu- 
tions and  attachments  against  the 
goods  and  chattels  of  any  bank- 
rupt   bon^   fide    executed  and 
levied  by  seizure  and  sale,  before 
the  date  of  the  .fiat  'or  the  filing 
of  such  petition,  shall  be  deemed 
to  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  such 
bankrupt    committed,    prcrlded 
the  person  so  dealing  with  or 
paying  to  or  being  paid  bj  saeh 
bankrupt,  or  at  whose  suit  or  on 
whose  account  such  execution  or 
attachment  shall  have  issued,  liad 
not,  at  the  time  of  such  payment, 
conveyance,  contract,  dealing  or 
transaction,  or  at  the  time  of  90 
executing  or  levying  such  execu- 
tion or  attachment,  or  at  the  time 
of  making  any  sale  thereunder, 
notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  Pro- 
vided that  nothing  herein  con- 
tained shall  be  deemed  or  taken 
to  give  validity  to  any  payment 
or  to  any  delivery  or  transfer  of 
any  goods  or  chattels  made  by 
any  bankrupt,  being  a  fraudulent 
preference  of  any  creditor  of  such 
bankrupt,  or  to  any  conveyance 
or  equitable  mortgage  made  or 
given  by  any  bankrupt  by  way 
of  fraudulent  preference  of  any 
creditor  of  such  bankrupt,  or  to 
any  execution  founded  on  a  judg* 


TZKV,    1*    TXT.  M( 

log  vcoritj  far  he  deoc  sbB  nsoKTe  opcxi  aaj  SQch  1>^^ 
iritj  more  dttn  a  nfenaie  pHt  of  9k£i  debt,  exeepc  in 
Kct  of  anj  execQxiaQ  levied  lir  sosre  aad  sale  befcre 
fiEngof  apedtiob  far  at^nficadoQ  ia  baaknzpecT.  Bt  « 
m  133  (a)  an  ezecoQOQi  leauKt  cbe  goods  and  chacrels 
my  bankropc  booa  fide  executed  and  levied  bj  s«inu« 
nle  b^xe  the  filiii^  of  soch  pedtioa  shiD  be  deemevl 
i)e  valid  noCwithstancb^  anv  prior  aet  of  bankraptcT, 
rided  the  pemo  at  whose  suit  the  executioD  issued 
no^  at  the  time  of  ievjing  such  execatioD,  nocice  of 
prior  act  of  bankroptcj.  The  plaintiff  was  a  creditor 
tag  flecnritj  far  his  debt  within  the  meaning  of  the 
th  aecdon;  and  bj  the  133rd  he  wonld  not  be  entitle«1 
rioritj  unless  the  execution  was  levied  bj  seizure  a»d 
Here  there  has  been  do  sale  under  the  execution,  and 
184th  section  does  not  contain  any  exception  in  the  case 
tesale  being  prevented  by  an  order  of  the  Court  or  a  Judge, 
le  sheriff  wrongfolly  delayed  the  sale  there  might  be  a 
3dy  against  bim.  But  here  the  execution  was  suspended 
rder  to  investigate  the  claim  of  a  person  who  fur  aught 
appeared  had  a  good  title.  Hutton  v.  Cooper  {b) 
entical  with  this  case^  except  that  there  the  execution 
not  delayed  by  an  interpleader  order.  [Channell^  B. — 
re  money  has  been  paid  into  Court  and  the  defendant 
become  bankrupt  before  verdict,  the  plaintiff  is  not  a 
itor  having  security  for  his  debt  within  the  184  th  sec- 
:  Murray  v.  Arnold  (c).]  There  the  money  was  not 
in  as  a  security  for  an  admitted  debt,  but  to  abide  the 
t  of  the  suit.  [Bramioellj  B.,  referred  to  Edwards  v. 
tbrook  (J;.]    There  the  execution  had  been  levied  by 

on  a  warrant  of  attorney  or  (a)  Ante,  pp.  546*7. 

»vit    actionem    or    Judge's  (b)  6  Exdi.  159. 

obtained  bj  consent  given  (c)  3  B.  &  S.  287. 

ij  bankrupt  hy  way  of  frau-  ((Q  3  B.  &  S.  28U 
it  preference." 

)L.  IV.— H.  &  0.  O  O  EXCIi. 
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seizure  and  sale  before  the  filing  of  the  petition  for  adjudi- 
cation in  bankruptcy.     If  the  execution  had  not  been  pe^ 
fected  by  sale  it  would  not  hare  been  valid  as  against  the 
assignees :   Young  v.  Roebuck  {a). 
The  Court  having  granted  a  rule  nisi, 


Holl  shewed  cause  in  the  first  instance. — First,  it  is  con- 
ceded that  if  there  had  been  no  Judge's  order,  the  eve 
would  have  fallen  within  the  184th  section  of  the  Bankrupt 
Law  Consolidatioif  Act,  1849.  The  13drd  section  hai  no 
application,  because  there  was  no  act  of  bankruptcy  prior 
to  the  levy  by  seizure.  Neither  is  the  case  within  the 
73rd  section  (&)  of  the  Bankruptcy  Act,  1861,  because  the 
adjudication  in  bankruptcy  was  founded  on  the  debtor's 
petition,  not  on  the  execution.  No  doubt,  where  bank- 
ruptcy intervenes  before  the  execution  is  perfected  by  nk 
the  goods  pass  to  the  assignees :  HuUonv.  Cooper  (c),  Ymij 
V.  Roebuck  (a).    The  184th  section  of  the  Bankrupt  Ltw 


(a)  2  H.  &  C.  296. 

(6)  Sect  73. — **  If  any  execu- 
tion shall  be  leried  by  seizure  and 
sale  of  any  of  the  goods  and  chat- 
tels of  any  trader  debtor,  upon 
any  judgment  recovered  in  any 
action  personal  for  the  recovery 
of  any  debt  or  money  demand 
exceeding  fifty  pounds,  every  such 
debtor  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy 
from  the  date  of  the  seizure  of 
such  goods  and  chattels:  Pro- 
vided always  that  unless  in  the 
meantime  a  petition  for  adjudica- 
tion of  bankruptcy  against  the 
debtor  be  presented,  the  sheriff 
or  other  officer  making  the  levy 
shall  proceed  with  the  execution, 
and  shall  at  the  end  of  seven  days 
after  the  sale  pay  over  the  pro- 
ceeds, or  so  much  as  ought  to  be 


paid,  to  the  execution  creditor, 
who  shall  be  entitled  thereto 
notwithstanding  such  actofbmk* 
ruptcy,  unless  tiie  debtor  be  id- 
judged  a  bankrupt  within  few* 
teen  days  from  the  day  of  tte 
sale,  in  which  case  the  mone/  lo 
received  by  the  creditor  shall  be 
paid  by  him  to  the  assignee  under 
the  bankruptcy,  but  the  dieriff 
or  other  officer  shall  not  incor 
any  liability  by  reason  of  tay* 
thing  done  by  him  as  aforeiaid: 
Provided  also  that  in  case  of  bank* 
ruptcy  the  costs  and  expeuei  d 
such  action  and  execution  ihali 
be  retiuned  and  paid  out  of  Ae 
proceeds  of  the  sale,  and  Ae 
balance  only,  after  such  payaMoti 
be  paid  to  the  assignees." 
(c)  6  Exch.  159. 
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i^onsolidation  Act  was  onlj  intended  to  apply  to  common 
aw  executions,  and  to  give  the  assignees  a  beneBt  where  a 
Teditor  holding  security  was  guilty  of  laches.  Before  the 
Bankruptcy  Act,  1861,  it  was  usual  for  the  sheriff  to  assign 
he  goods  to  the  execution  creditor,  but  now  he  b  bound 
:o  sell  them  by  auction  where  the  judgment  debt  exceeds 
SO/. :  sect  74.  By  the  184th  section,  if  a  creditor  having 
lecurity  allows  an  execution  to  be  incomplete,  and  bank- 
ruptcy intervenes,  he  loses  the  benefit  of  his  security.  But 
bere  the  Judge's  order  took  the  goods  out  of  the  control  of 
the  sheriff,  and  prevented  the  creditor  from  pressing  on 
the  sale,  and  the  sheriff  from  selling.  The  goods  were  no 
longer  in  the  possession  of  the  sheriff  under  a  common  law 
execution,  but  subject  to  the  orders  of  the  Court  in  an 
equitable   proceeding :  Parsons  v.  Lloyd  {a). — Secondly, 

(a)  Ex  relatione  Hoix. 
Parsoks  v.  Llotd. 

(jOODS  seized  by  the  sheriff  of  Surrey  under  a  writ  of  fi.  fa.  were 
daimed  by  a  mortgagee.  The  sheriff  interpleaded,  and  Martin^  B^ 
ordered  a  sale  of  the  goods,  and  that  the  proceeds,  afler  deducting 
the  amount  of  the  mortgagee's  claim  should  be  paid  to  the  execution 
creditor,  to  the  amount  of  his  debt.  The  sheriff  sold  under  the  order. 
The  debtor  afterwards  became  bankrupt,  and  his  assignees  claimed 
tlie  proceeds.  The  sheriff  called  on  the  assignees  and  execution 
creditor  to  interplead,  and  the  parties  agreed  to  abide  by  the  opinion 
6(Bramu>eU^B. 
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Bbamwbix,  B. — Though  (as  there  is  no  appeal)  my  reasons  are 
unimportant,  I  wish  the  parties  to  see  that  I  have  duly  considered  the 
matter. 

The  execution  creditor  would  be  entitled,  notwithstanding  the 
bankruptcy,  but  for  some  special  provision  in  the  Bankruptcy  Acts, 
because  the  assignee  succeeded  to  the  rights  of  the  bankrupt  as  he 
poMessed  them,  which  were  subject  to  the  execution. 

Then  is  there  any  such  special  provision  ?  I  think  not.  I  think 
section  1S4  does  not  apply.  The  goods  were  not  subject  to  a  cominon 
law  execution  which  tlint  section  deals  with. 

The  Common  Law  Procedure  Act,  I860,  gives  the  execution  ere- 

o  o  2 
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1866.        t^G  plaintiff  was  do  longer  a  creditor  having  secority  fof 

"^     '      bis  debt  within  the  meaning  of  the  184th  section.    [Mar^ 

V.  tin,   B. — Suppose   the  claimant  had  paid  the  200/.  into 

Brodik.      ^  ,  , 

Court,  and  the  sheriff  had  withdrawn ;  and  it  turned  oaC 

that  the  goods,  in  fact,  belonged  to  the  bankrupt  and  n»^ 

to  the  claimant,  would  not   the  execution  creditor  ha?^ 

been  entitled  to  the  2007.  ?]     The  moment  the  sheriff  was 

prevented  by  the  Judge's  order  from  proceeding  with  tL^ 

execution  in  the  ordinary  course  of  law  the  case  was  takecm 

out  of  the  184th  section,  and  it  is  immaterial  whether  the 

200L  was  paid  into  Court  or  not     The  execution  ceasMl 

to  be  a  security  in  the  hands  of  the  creditor  when  the 

Judge  took  upon  himself  the  power  of  dealing  with  it  The 

order  was  equivalent  to  a  prohibition  against  selling,  and 

the  sheriff  would  have  been  guilty  of  a  contempt  of  Court' 

if  he  had  acted  in  violation  of  it.     [BramtceU,  R— The 

order  is  for  the  benefit  of  the  claimant,  and  it  seems  to  me 

that  it  would  be  no  violation  of  it  if  the  sheriff  sold  in  the 

meanwhile,  although  he  might  subject  himself  to  an  action.] 

Here,  while  the  creditor  was  sui  juris  and  had  a  lien  on 

the  goods,  an  order  was  made  which  deprived  him  of  bis 

security,  and  the  goods  became  clogged  with  a  trust— He 

referred  to  the  judgment  of  Blackburn^  J.,  in  Murray^* 

Arnold  (a). 

Hannen,  in  support  of  the  rule. — The  133rd  section  of 
the  Bankrupt  Law  Consolidation  Act  has  some  bearing  on 
the  case,  though  it  mainly  turns  on  the  184th  section.    If 

ditor  a  lien  right  in  respect  of  which  there  is  no  special  proraon  in 
the  Bankruptcy  Acts,  unless  it  be  the  one  in  sect.  184  as  to  lieni.  1^ 
this  case  the  defendant  might  ha?e  given  a  second  mortgage  on  thcf^ 
goods,  which  would  have  been  perfectly  valid.  He  did  not,  bat  Mur^ 
tin,  B.,  by  his  order,  having  full  power,  did.  In  short,  the  ezeontiooi 
as  such,  was  at  an  end  by  this  order,  and  the  plaintifis  had  a  lien  is 
security  by  other  means,  valid  against  a  subsequent  baakrapicy. 
(a)  3  B.  &  S.  287. 
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e  ezecadoD  creditor  bad  seized  and  sold  before  the  filing 
the  petition  for  idjodication  of  banlraptcj,  without 
tice  of  anj  prior  act  of  bankmptcy,  the  execution  would 
ve  been  Talid.  But  here  there  has  been  no  sale ;  and 
les  the  184th  section  is  qualified  by  introducing  the 
vds  "  proTided  he  is  not,  by  act  of  the  law,  preTcnted 
txi  completing  the  execution  by  sale,"  the  condition  by 
Lich  a  creditor  having  security  has  priority  over  the 
^^n  has  not  been  complied  with.  Assuming  that  the 
•imant  had  a  right  to  the  goods  as  against  the  execution 
t>tor,  yet  having  been  left  in  bis  order  and  disposition, 
On  hb  bankruptcy  they  vested  in  his  assignees.  If  the 
tMb  had  been  sold  on  the  23rd  December,  and  the  money 
td  over  to  the  plidntiff,  the  assignees  would,  under  the 
ttl  section  of  the  Bankruptcy  Act,  1861,  have  been 
titled  to  recover  it  back,  since  the  execution  debtor  was 
indicated  a  bankrupt  within  fourteen  days  fit}m  the  day 
the  sale.  Notwithstanding  the  interpleader  order,  the 
e  was  under  the  authority  of  the  writ.  The  order 
rely  suspended  the  execution,  and  did  not  confer  any 
NT  power  to  sell  the  goods.  In  Parsaru  v.  Lloyd  (a)  the 
ida  were  sold  and  the  execution  perfected  before  the 
ikroptcy,  so  that  the  184th  section  did  not  apply. 

'oLLOCK,  C.  B. — I  am  of  opinion  that  the  rule  ought 
>e  absolute.  I  think  that  if  the  legislature  had  contem- 
ted  a  case  of  this  kind  they  would  have  provided  for  it. 
t  having  done  so,  we  should  be  legislating  instead  of 
^rpreting  the  act  of  parliament  if  we  held  that  the 
gaees  were  not  entitled  to  this  money.  Taking  the 
^age  of  the  184th  section  as  it  stands,  the  plain  result 
that  where  the  goods  of  a  debtor  are  seized  under  a 

(a)  AnUf  pp.  549* 50. 


552  BXCHSQtTSR  UUTOKtB. 

1866.       ^^^^  of  exeeiition,  it  is  of  no  avail  to  the  creditor  io  tbe 
^^"""-^      event  of  a  petition  for  adjudication  in  bankniptcj  being 
V,  filed  before  the  levy   b  perfected  bj  sale  of  the  good& 

Very  specious  and  indeed  just  and  equitable  grounds  lis?e 
been  suggested  why  we  should  hold  that  the  184th  secdoo 
does  not  apply  to  this  case ;  but  I  cannot  so  construe  tbt 
enactment  I  think  that  its  meaning  is^  that  a  seinire  bj 
a  sheriff  not  followed  by  a  sale  shall  not,  in  the  e?ent  of 
bankruptcy^  prevail  against  the  title  of  the  assignees.  Hoe 
there  was  a  seizure  of  the  goods  by  the  sheriff,  but  no  nie 
took  place  until  after  an  adjudication  in  bankruptcy,  in 
consequence  of  the  interpleader  order  having  delayed  the 
execution.  No  doubt,  it  was  never  intended  that  the  illte^ 
pleader  order  should  have  that  effect,  and  piobably,  io 
future,  Judges  will  not  postpone  the  compledoo  of  tbe 
execution,  but  leave  the  sheriff  to  sell,  in  order,  as  &r  ai 
possible,  not  to  prejudice  the  rights  of  the  execution  croditoL 
I  feel  the  force  of  the  argument  for  the  plaintifls,  and  should 
be  glad  to  do  what  is  equitable;  but  the  language  of  tbe 
act  of  parliament  is  too  strong  to  bear  the  ocmstroctioo 
contended  for,  and  as  there  was  no  sale  before  the  biok* 
ruptcy,  the  execution  creditor  is  not  entitled  to  more  thiii 
a  rateable  part  of  his  debt,  and  the  rule  must  be  absolute. 

Martin,  B. — I  am  of  the  same  opinion*  If  I  were  to  pot* 
construction  on  the  Interpleader  Act  ( I  &  2  Wm.  4,  c  58)  sod 
the  184  th  section  of  the  Bankrupt  Law  ConsolidatioD  M 
1849, 1  should  be  inclined  to  agree  with  Mr.  JSoJ^aodto 
hold  that  the  interpleader  order  took  the  case  out  of  tbe 
184th  section,  and  that  the  execution  creditor  bad  oo 
longer  a  security  for  his  debt  within  the  true  meaning  of 
that  section,  the  goods  being  in  fact  in  custodia  legi&  Bat 
looking  at  the  73rd  section  of  the  Bankruptcy  Aot,  1861f 


i 


TBIKITT  TKRM^    i9    VICT. 

'the  Jadge  who  made  the  interpleader  order  had  done  IS66. 
hat  is  suggested,  and  had  directed  the  sheriff  to  proceed 
ith  the  sale,  the  assignees  would  ncTertheless  ha?e  been 
adtled  to  the  jnoceeds*  inasmuch  as  the  debtor  was  adju- 
icated  a  bankrupt  within  fourteen  days  bom  the  day  of 
lie.  Beading  the  two  sections  together,  I  think  it  was 
le  intention  of  the  legislature  that  in  the  event  which 
us  occurred  in  this  case  the  general  body  of  creditors 
UKild  have  the  proceeds  of  the  sale.  We  can  only 
Jminister  the  law  as  we  find  it  without  r^ard  to  its 
olicy;  and,  as  the  result  of  these  two  sections  is  that 
le  assignee  is  entitled  to  the  money,  the  rule  must  be 
bsolute. 

Baamwell,  B. — I  am  of  the  same  opinion.  The  statute 
12  &  13  Vict.  c.  106,  s.  184)  says,  in  substance,  that  no 
secution  creditor  shall  receive  upon  his  execution  more 
lan  a  rateable  part  of  his  debt,  except  in  respect  of  an 
xecution  levied  by  seizure  and  sale  before  petition  for 
djudication  in  bankruptcy.  Now  if  the  execution  creditor 
iceives  this  money  he  will  receive  more  than  a  rateable 
art  of  his  debt,  and  the  question  therefore  is  whether  he 
ill  receive  it  in  respect  of  an  execution.  For,  if  so,  inas- 
luch  as  that  execution  had  not  been  levied  by  seizure  and 
Je  before  the  filing  of  the  petition  for  adjudication,  the 
ise  is  within  section  184.  But  he  certainly  will,  if  he 
Mieives  this  money,  receive  it  by  virtue  of  an  execution. 
Nir  judgment  must  therefore  be  against  him.  I  do  not 
aderstand  this  to  be  inconsistent  with  the  case  decided  by 
le  at  Chambers  (a). 

Channell,  6. — The  question  now  raised  is  one  of  con- 
derable  importance,  and  I  regret  that  we  have  to  decide 
(a)  Parumt  r.  Uoyd,  ante,  pp.  549-50. 
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1866.  ^^  ^°  motion  from  which  there  is  do  appeal  The  case 
turns  principally  on  the  construction  of  the  184th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849»  though 
some  light  is  thrown  upon  it  by  the  ISdrd  section.  The 
words  of  the  184th  section  are  extremely  strong,  and  if  no 
interpleader  order  bad  intervened  there  could  have  been 
no  doubt  that  the  execution  creditor  was  a  creditor 
having  security  for  his  debt,  and  that,  having  levied  by 
seizure  but  not  sold  before  the  petition  for  adjudication  of 
bankruptcy,  he  was  not  entitled  to  more  than  a  rateable 
part  of  his  debt.  But  it  is  argued  that  the  interpleader 
order  has  taken  the  case  out  of  the  184th  section,  and  thai 
when  the  Judge  interfered  with  the  right  of  the  execntieo 
creditor  to  direct  the  sheriff  to  sell  the  goods,  and  the 
authority  of  the  sheriff  under  the  writ  to  sell  them,  the 
execution  creditor  ceased  to  be  a  creditor  having  security 
for  his  debt  within  the  meaning  of  the  184th  section,  i 
cannot  put  that  construction  on  the  section.  Looking  it 
its  language,  I  think  that,  notwithstanding  the  interpleader 
order,  the  execution  creditor  remained  a  creditor  having 
security  for  his  debt,  and  consequently  the  rights  of  the 
assignee  must  prevail.  This  view  is  fortified  by  the  73rd 
section  of  the  Bankruptcy  Act,  1861,  and  by  the  coone 
of  legislation,  the  tendency  of  which  is  to  effect  an  equal 
distribution  of  the  bankrupt's  property  among  his  credi- 
tors. For  these  reasons  I  think  that  the  rule  ought  to  be 
absolute. 

Bole  absolute. 
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Ryalls  v.  Leader  and  Others.   .  ^^y  26. 

.LjIBEL. — The  declaration   stated  that  the   defendants  The  ezaminft. 
falsely  and  malicious]  j  published  of  and  concerning  the  soner  in  gaol 
plaintiff,  in  a  newspaper  called  the  "  Sheffield  and  Rother-  (/the^wirt' 
ham  Independent"  the  words  following,  that  is  to  say :  ^^^^^ 
"Proceedings    in   bankruptcy,     York    Castle,    Saturday,  JfJ^eBSSk- 
Dec.  16.    Before  P.  B.  Welch,  Esq.,  Registrar.    Frederick  J^V^^.^^ 
George  Gray,  of  Sheffield,  common  brewer,  stated  that  Mr.  judicial  pro- 

ceeding  m  a 

John  Holmes,  Mr.  George  Ezley  and  Mr.  James  Ramsden,  public  Court; 
bill  discounters,  Leeds,  were  his  judgment  creditors,  and  will  lie  for  the 
he   owed  them  51/.  145.  6d.   debt  and  costs.     He  was  S^anmto^^ 
arrested  on  the  11th  March.     The  debt  was  incurred  in  SS^i^' 
discounting  a  bill,  and  his  entire  liabilities  amounted  to  £^*°^5?'^ 
about  5300/.     His  assets  were  a  brewery  and  plant  and  suchppoceed- 
public  house  called  the  **  Free  Trade  Vaults,''  in  Scotland 
Street,  the  value  of  which  was   ISlO/l,  but  there  was  a 
mortgage  upon  the  property  of  SOOL     He  had  a  lease  of 
the  brewery,  ninety-four  years  of  which  were  unexpired : 
had  been  in  business  twelve  years;  never  accepted  any 
accommodation  bills  or  entered  into  any  business  except 
that  of  brewing.     Bad  debts  and  losses  in  trade  were  the 
cause  of  his  insolvency.     He  was  in  partnership  with  Mr« 
John  Ryalls"  (thereby  meaning  the  plaintiff),  "  a  solicitor, 
who  "(thereby  meaning  the  plaintiff)  "had  compounded 
with  his  creditors,  and  Mr.  C.  H.  Belcher.     He"  (Gray) 
**  fulfilled  the  duties  of  book-keeper  and  traveller  in  con- 
nection with  the  brewery,  and  he  only  drew  30«.  per  week 
for  his  services.     The  brewery  was  carried  on  under  the 
name  of  F.  Gray  &  Co.  (Limited)^  and  it  was  now  tem(>o- 
rarily  closed.     He  believed  that   Mr.  Ryalls"  (meaning 
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1866.  thereby  the  plaintiff)  '^  had  been  in  possession  of  the  brewery 
since  he''  (Gray)  "  had  been  in  York  Castle.  The  debts 
due  to  the  firm  were  about  400/.  Gray  was  adjudicated  a 
bankrupt,  and  was  discharged  with  protection  until  the 

m 

28th  inst.,  when  he  will  have  to  appear  in  the  She£BeI(l 
Court  of  Bankruptcy"  (the  defendant  thereby  meaning 
that  the  plaintiff  had  been  compelled  to  compromise  and 
had  compromised  with  his  creditors;  and  had  requested 
and  induced  his  creditors  to  take  less  sums  of  money  in 
discharge  of  their  claims  than  were  actually  due  and  owing 
to  the  said  creditors  of  the  plaintiff) :  Whereby  he  was 
greatly  injured  in  his  credit  and  reputation. 

Plea :  not  guilty. 

At  the  trial,  before  Keating,  J.,  at  the  last  Leeds  Spring 
Assizes,  the  plaintiff  having  proved  the  publication  of  the 
libel  set  out  in  the  declaration,  and  also  that  the  defamatory 
matter  was  false  in  fact,  the  defendants'  counsel  submitted 
that  the  action  could  not  be  maintained,  inasmuch  as  the 
publication  was  a  bon&  fide  report  of  judicial  proceedings 
in  a  public  Court  (a). 

The  learned  Judge  told  the  jury  that  if  they  thought 
that  the  report  was  a  fair  report  of  the  proceedings  before 
the  registrar  in  bankruptcy,  and  was  published  without 
malice,  it  was  a  privileged  communication,  and  the  defend- 
ants were  entitled  to  a  verdict.  The  jury  having  found  a 
verdict  for  the  defendants, 

Manisty,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection ;  against  which 

Overend  and  Cave  now  shewed  cause. — This  publication 
was  privileged,  inasmuch  as  it  was  a  fair  and  correct  report 
of  a  judicial  proceeding  in  a  public  Court.  First,  this  was 

(a)  See  the  100th  and  101  st  sectiona  of  the  Bankruptcy  Act,  1S61, 
poitf  p.  557. 
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a  judicial  proceeding.    The  lOOth  section  (a)  of  the  Bank- 
ruptcy Act,  1861   (24  &  25  Vict,  c  134),  requires  the 


1866. 


(a)  Sect  lOO.^The  gaoler  of 
eTerj    prison     in    England    or 
Wales,  within  the  walls,  rules, 
or  liberties  whereof  anj  person 
shall  be  in  cnstodj  apon  anjr  pro- 
cess whatsoever,  for  or  hy  reason 
of  anj  debt,  claim,  or  demand 
whatsoever,  shall  on  the  first  day 
of  everj  month,  or  if  such  daj 
shall  hi^pen  to  be  Snnday  then 
on  the  day  next  following,  make 
a  return  under  his  hand  of  the 
name  of  every  such  person,  and 
the  date  of  bis  or  her  imprison- 
ment, and  the  nature  and  amount 
of  the  debt  or  demand,  debts  or 
demands,  for  which  he  or  she  is 
imprisoned  or  in   custody,  and 
whether  he  or  she  is  willing  or 
refuses  to  petition  the  Court  of 
Bankruptcy,  or  is  unable  to  do  so 
by  reason  of  poverty,  or  in  such 
other  form  and  manner  and  with 
such  particulars  as  any  general 
orders  shall  direct.    Such  return 
•hall  also  include  the  names  and 
addresses  of  every   creditor  at 
whose  suit  each  such  prisoner  is 
imprisoned  or  detained,  and  shall 
be  made  by  gaolers  of  prisons 
situate  within  the  London  dis- 
trict to  the  London  Court,  and 
by  the  gaolers  of  prisons  within 
the  country  districts  to  the  dis- 
trict Court  of  Bankruptcy,  or 
the  County  Court  having  juris- 
diction in  bankruptcy,  within  the 
jurisdiction  of  which  the  gaol  is 
utuate,  as  the  case  may  be.** 

Sect.  101. —''The  Commis- 
sioner or  County  Court  judge, 
as  the  case  may  be,  shall  in  every 


case,  on  receiving  such  return, 
make  an  order  that  a  registrar 
of  the  Court  of  Bankruptcy  or 
of  the  County  Court  of  the  dis- 
trict in  which  the  gaol  is  situate, 
shall  attend  at  the  gaol  on  a  day 
to  be  named,  being  at  least  seven 
and  not  more  than  twenty-one 
days  from  the  date  of  such  re- 
turn.   Notice  of  such  order  shall 
be  forthwith  given  to  the  gaoler 
and  also  to  the  execution  and  de- 
taining creditors  of  every  pri- 
soner included  in  such  return. 
On  the  day  named  in  the  order 
the  registrar  shall  attend  at  the 
prison  and  examine  every  pri- 
soner  included   in  such  return 
who  shall  have  been  in  prison, 
being  a  trader,  for  fourteen  days, 
or,  not  being  a  trader,  for  two 
calendar  months,  touching  his  es- 
tate and  effects,  debts,  dealings 
and  transactions.    The  registrar 
shall  also  ascertain  the  last  place 
of  abode  and  business  of  each 
such    prisoner   within    the     six 
months  next  prior  to  his  impri- 
sonment    The   registrar    shall 
have  power  to  make  an  order  of 
adjudication   in  bankruptcy   a- 
gainst  every  such  prisoner,  and 
to  grant  him  protection  and  to 
make  an  order  for  his  release 
from  prison,  and  shall  also  direct 
in  what  Court  such  adjudication 
shall  be  prosecuted,  having  re- 
gard to  the  amount  of  debts  and 
the  place  of  trade  or  residence 
of  the  prisoner  within  the  six 
months  next  preceding  his  im- 
prisonment.   The  registrar  shall 


558 


EXCHEQUER  REPORTS. 


1866. 


Btalls 
Leadeh. 


gaoler  of  every  prison  to  make  a  return  of  persons  in 
custody  for  debt.  By  the  lOlst  section  (a)  the  registrar  was 
bound  to  attend  at  the  gaol  and  examine  the  prisoner 
*'  touching  his  estate  and  effects,  debts,  dealings  and  trans- 
actions.** The  registrar  is  empowered  to  make  an  order  of 
adjudication  in  bankruptcy  against  the  prisoner,  and  to 
grant  him  protection  and  to  make  an  order  for  his  release 
from  prison.  Therefore  the  registrar  had  judicial  functions 
to  perform ;  and,  although  the  Act  is  silent  as  to  whether 
the  proceedings  are  to  take  place  in  public  or  private,  it 
requires  notice  of  the  registrar's  attendance  to  be  given  to 
the  gaoler  and  the  execution  and  detaining  creditors.  It  is 
not  an  ex  parte  proceeding,  and  the  prisoner  may  retun  an 
attorney  and  counsel.  The  judgment  of  the  registrar  is 
final  and  conclusive  as  to  matters  upon  which  he  has  adjudi- 
cated. This  is  as  much  a  judicial  proceeding  as  proceedings 
before  a  magistrate  on  the  preliminary  investigation  of  a 
criminal  charge,  the  publication  of  which  is  privileged : 
Lewis  V.  Levy  {b).  The  registrar  acts  for  the  commissioner. 


certify  the  particulars  of  each 
case  to  the  Court  of  which  he  is 
registrar." 

Sect.  102. — "  If  the  prisoner 
shall  refuse  to  appear  or  to  be 
sworn,  or  to  answer  all  lawful 
questions  of  such  registrar  or  of 
the  execution  or  detaining  credi- 
tor, or  of  any  other  creditor  who 
shall  be  present,  respecting  his 
debts,  liabilities,  dealings,  and 
transactions,  or  to  make  a  full 
discovery  of  his  estate  and  effects, 
and  of  all  his  books  of  account, 
or  to  produce  the  same,  or 
to  sign  his  examination  when 
taken,  the  registrar  shall  report 
the  same  to  the  Court,  and  the 
Court  may,  by  warrant  under 
the  hand  and  seal  of  the  Judge 


or  Commissioner,  commit  him  to 
the  common  gaol  of  the  comity, 
there  to  be  kept,  with  or  without 
hard  labour,  for  any  time  not 
exceeding  one  month,  and  the 
Court  may  at  the  same  time  ad- 
judge  such  prisoner  bankrupt, 
provided  that  if  after  such  ad- 
judication the  bankrupt  shall, 
before  the  period  of  such  com- 
mitment has  expired,  submit  to 
be  examined,  and  in  all  things 
conform  to  the  jurisdiction  of  the 
Court,  he  shall  have  in  all  res- 
pects the  same  benefit  as  if  he 
had  submitted  to  the  Court  in 
the  first  instance.** 

(a)  ilnlf,  p.  556. 

(6)  E.  B.  &  £.  537. 
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Upon  an  application  to  a  Judge  at  Chambers  to  discharge 
a  bankrupt  out  of  custody  the  Judge  acts  under  a  delegated 
authority  from  the  Court,  but  the  publication  of  the  pro- 
ceedings before  him  is  privileged:  Smith  v.  Scott  {a).  There 
18  no  case  which  says  that  the  proceedings  must  be  in  a 
public  Court,  it  is  enough  if  the  report  is  substantially  a 
fiiir  and  correct  report  of  judicial  proceedings :  Andrews  v. 
Chapman  (b),  But^  secondly,  this  is  a  public  Court.  The 
public  have  a  direct  interest  in  it,  as  it  affects  both  liberty 
and  property.  The  act  of  parliament  being  silent  on  the 
subject,  the  prisoner  might  insist  upon  the  right  of  the 
public  to  be  present  to  watch  the  proceedings.  [Channell, 
B. — In  Gamett  v.  Ferrand{c)  it  was  decided  that  a  coroner 
might  in  his  discretion  exclude  the  public  from  his  Court, 
but  the  judgment  proceeded  on  the  ground  that  no  action 
will  lie  against  a  Judge  of  a  Court  of  record  for  an  act 
done  by  him  in  his  judicial  capacity.]  The  notice  of  the 
order  of  the  commissioner  made  this  a  public  Court. 
[BramweUf  B. — If  no  one  had  any  right  to  be  admitted 
except  a  creditor,  the  gaoler  might  compel  every  creditor 
to  prove  his  debt  before  he  admitted  him.]  By  the  51st 
section  of  the  Bankruptcy  Act,  1861,  the  commissioners 
may  sit  at  Chambers  for  the  dispatch  of  such  part  of  the 
business  of  their  Court  as  can,  without  detriment  to  the 
public  advantage  arising  from  the  discussion  of  questions 
in  open  Court,  be  heard  in  Chambers.  The  52nd  section  {d) 


(a)  2  Car.  &  E.  580. 

(6)  3  Car.  &  K.  286. 

(c)  6B.  &C.  611. 

\d)  Sect.  62.— "The  regis- 
trars of  the  Court  of  Bankruptcy 
shall  have  power  to  make  adjudi- 
cation of  bankruptcy,  to  receive 
the  surrender  of  any  bankrupt, 
to  grant  protection,  to  pass  the 
last  examination  of  any  bank- 


rupt in  cases  where  the  assig- 
nees and  creditors  do  not  oppose, 
to  hold  and  preside  at  meetings 
of  creditors,  to  audit  and  pass 
accounts  of  assignees,  and  to  sit 
in  Chambers  and  despatch  there 
such  part  of  the  administrative 
business  of  the  Court  and  such 
uncontested  matters  as  shall  be 
defined  in  general  orders,  or  as 
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authorises  the  registrars  to  sit  in  Chambers.     By  the  101 
section  (a)  the  adjudication  in   bankruptcy  against  t 
prisoner  and  his  release  from  prison  result  from  the  ezac^[)  ^. 
nation.     By  the  102nd  section  (&)  the  prisoner  may   l>^ 
committed  to  goal  for  a  month,  with  hard  labour,  if  he 
refuses  to  answer  the  questions  of  any  eredUar  who  may  he 
present  respecting  his  debts,  liabilities,  dealings  and  transac- 
tions. It  is  of  importance  to  prisoners  that  the  public  shouM 
be  present  to  control  any  abuse  of  the  power  of  the  registrar. 
[  A>flbcA,  C.  B. — The  ground  of  privilege  in  the  publicatioo 
of  proceedings  in  a  Court  of  justice  is,  that  what  a  ponion 
of  the  public  who  are  present  must  hear,  the  rest  of  the 
public  may  have  the  opportunity,  as  they  have  the  right, 
of  knowing  through  the  medium  of  the  press.]     Id  ^  r* 
Wright  (c)  Lawrence^  J.,  observed  that  *'  though  the  publica- 
tion of  such  proceedings  may  be  to  the  disadvantage  of  the 
particular  individual  concerned,  yet  it  is  of  vast  importaooe 
to  the  public  that  the  proceedings  of  Courts  of  justice  shoald 
be   universally  known.     The  general    advantage  to  the 
country  in  having  these  proceedings  made  public  more  than 
counterbalances  the  inconveniences  to  the  private  penoos 
whose  conduct  may  be  the  subject  of  such  proceedings. 
[ChanneUj  B. — The  54th  section  empowers  the  registitf 
to  summon  witnesses,  and  they  are  liable  to  all  the  cons^ 
quences  of  perjury.]      The  power  of  the  registrar,  in  his 


the  commissioner  in  anjr  par- 
ticular matter  shall  direct;  but 
nothing  herein  contained  shall 
empower  a  registrar  to  commit, 
or  to  hear  a  disputed  adjudica- 
tion, or  any  question  of  the  allow- 
ance or  suspension  of  an  order  of 
discharge.  The  registrar  may 
adjourn  any  matter  coming  be- 
fore him  for  the  consideration  of 


the  commissioner.  Hie  Lord 
Chancellor  may,  by  order,  froio 
time  to  time  authorize  the  regit' 
trar  of  any  County  Conrt  W 
exercise  any  of  the  powers  here- 
by given  to  the  registrars  of  the 
Court  of  Bankruptcy." 

(a)  Anfe,  p.  557. 

(h)  Ante^  p.  558. 

(c)  8  T.  R.  298. 
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ucretion^  to  exclude  the  public  does  not  render  the  Court       1866. 
private  Court,  or  the  proceedings  non-judicial. 

Manish/  and  T.JoneSj  in  support  of  the  rule. — First,  this 
as   oot  a  judicial  proceeding.      The  registrar  has  no 
[iwer  nnder  the  101  st  section  to  examine  witnesses,  but 
ily  the  prisoner.    [Martin^  B. — The  50th  and  several 
ibseqoent  sections  relate  to  practice  and  procedure.     The 
InA  points  out  what  may  be  done  by  the  registrar  in 
ourt  or  at  Chambers.]     Those  sections  have  no  applica- 
Dfi  to  this  case,  which  depends  entirely  on  the  powers 
>nferred  by  the  101st  and   102nd  sections.     The  com- 
lianoner  is  not  authorized  to  attend  at  the  gaol,  but  only 
>  order  the  registrar  to  attend.     The  proceeding  does  not 
ike  place  at  the  request  of  the  prisoner,  but  in  invitum. 
(y   the  102nd  section  the  Court  may  commit  the  pri- 
oner  for  refusing  to  answer,  but  only  on  the  report  of  the 
^istrar.  It  is  a  misapplication  of  the  52nd  and  five  subse- 
[oent  sections  to  apply  them  to  proceedings  under  the  101st. 
rhe  prisoner  might  maintain  an  action  against  the  regis- 
rar,  if  brought  by  him  into  Court  or  Chambers.     The 
egistrar  has  only  a  limited  statutory  power  to  examine  the 
irisoner,  and,  on  his  answering  all  questions  put  to  him,  to 
idjudicate  him  a  bankrupt,   grant  him   protection,   and 
>rder  his  release  from  prison. — Secondly,  this  was  not  a 
public  Court.     A  particular  individual  is  appointed  by  the 
legislature  to  examine  the  prisoner,  and  he  must  do  so 
At  the  gaol,  and  no  other  place.     No  notice  of  his  attend- 
ance is  given  to  the  public,  but  only  to  the  gaoler  and 
the  execution  and  detaining  creditors.     The  public  have 
no  right  to  enter  the  gaol.     [BramtveU,  B.— The   102nd 
section  has   the  words,   ''  or  the  execution  or  detaining 
creditor,  or  of  any  other  creditor  who  shall  be  present.'^] 
That  only  contemplates   the  presence  of  creditors,  not 
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of  the  public  generally.  [BramweUj  B. — ^It  was  a  judicial 
proceeding  from  which  the  public  were  not,  in  point  of 
facty  excluded.] — Thirdly,  assuming  that  this  was  a  poblic 
Courts  the  defendant  is  not  justified  in  publishing  a  state- 
ment reflecting  on  the  character  of  a  third  person  who  was 
not  present.  [BramweUf  B. — If  it  was  a  bonS  fide  report 
of  proceedings  in  a  Court  of  justice,  and  the  matter  was 
relevant  to  the  inquiry,  its  publication  is  protected.]  It 
has  never  yet  been  decided  that  the  publication  of  pro- 
ceedings in  a  Court  of  justice  are  privileged  when  they 
reflect  on  the  character  of  a  person  neither  a  party  to  the 
suit  nor  present  at  the  time  of  the  inquiry.  That  point 
was  raised  in  Lewis  v.  Ckment  (a\  but  not  decided.  It  b 
not  lawful  to  publish  even  a  correct  account  of  the  pro- 
ceedings in  a  Court  of  justice  if  such  an  account  contain 
matter  of  a  scandalous,  blasphemous  or  indecent  nature: 
Bex  V.  Carlile  (b).  There  Best,  J.,  said  that  it  was  lawfiil 
to  publish  the  proceedings  of  Courts  of  justice,  **  with  this 
qualification,  that  what  is  contained  in  the  publicatioa 
must  be  neither  defamatory  of  an  individual,  tending  to 
excite  disaffection,  nor  calculated  to  ofiend  the  morals  of 
the  people.**  Another  qualification  of  the  privilege  is  that 
the  publication  must  be  bon&  fic!e,  otherwise  a  person 
might  from  malicious  motives  publish  an  accurate  report  of 
most  defamatory  matter.  [^BramweU,  B. — It  is  a  mistake 
to  call  it  a  privilege ;  it  is  a  right.]  A  person  has  do 
right  to  publish  even  a  fair  report  of  what  passed  at  a 
public  meeting  if  it  contain  defamatory  matter :  Daviso'^ 
V.  Duncan  (c). 

Pollock,  C.  B. — I  am  of  opinion  that  the  ruling  of 
my  brother  Keating  was  quite  correct.     A  Judge  is  only 

(a)  3  B.  &  Aid.  702.  (li)  8  B.  &  Aid.  167. 

(c)  7  B-  &  B.  229. 
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boond  to  state  the  law  with  reference  to  the  fiicts,  points 
and  aigoments  before  him.  Much  of  what  has  been  said 
R^Kcting  the  case  of  LewU  ▼.  Ctem»eiU  {a),  and  the  judg^ 
ment  of  Best,  J^  in  Rex  v.  Carlile  {b\  has  no  bearing 
on  this  case.  The  complaint  here  is,  that  the  defendant 
poblished  a  report  of  certain  proceedings  before  a  registrar 
in  bankruptcy^  containing  matter  defamatory  of  the 
plaintiff.  Tlie  defence  is,  that  the  alleged  libel  was  a  &ir, 
correct  and  bona  fide  statement  of  the  proceeding  before 
the  registrar  on  that  occasion.  If  it  was  a  judicial  pro- 
ceeding in  a  public  Court,  and  the  publication  was  a  fiiir, 
correct  and  bonS  fide  account  of  what  passed,  this  action 
cannot  be  maintained.  The  only  question  attended 
with  any  difficulty  is  whether  the  Court  was  a  public 
Court  I  think  it  was.  In  my  opinion^  instead  of 
limidng,  we  ought  to  extend  as  widely  as  possible  the 
ri^t  of  the  public  to  know  what  takes  place  in  the  adminis- 
tration of  justice.  As  the  jury  have  found  that  the 
publication  was  bona  fide,  and  as  the  direction  was  right, 
the  verdict  onght  not  to  be  disturbed. 

Martin,  B. — I  am  also  of  opinion  that  the  direction  of 
the  learned  Judge  was  perfectly  correct.  The  case  depends 
on  whether  any  man  had  a  right  to  publish  bonfi  fide 
and  honestly  a  report  of  what  occurred  before  the  regis- 
trar on  this  occasion ;  and  I  confess  I  entertaifi  no  doubt 
about  it. 

The  Bankruptcy  Act,  1861,  contains  several  sections 
relating  to  practice  and  procedure.  I  collect  from  the 
51st  section  that  it  was  the  object  of  the  legislature  that 
in  general  the  business  in  bankruptcy  should  be  conducted 
in  public,  because  that  section  enables  the  Commissioners 
to   ''sit  at  Chambers  for  the  dispatch   of  such  part  of 

(a)  3  B.  &  Aid.  702.  (6)  3  B.  &  Aid.  167. 

VOr.    IV. — H.  &  c.  P    P  EXCU. 
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1866.        ^^6    business    of  their   Court,  as  can   without   detrimc^^ 
^^""^^      to  the  public  advantage,   arising  from    the    discussion     ^^ 

«•  questions  in  open  Court,  be  heard  in   ChambeiB."     'I^'l^^ 

Leadeb. 

10 1st  section   provides  a  remedy   for  what    was  loaoc 
to  be  a  great  evil.    Debtors  taken  to  prison  voluntarilj 
*  continued     there,    setting    their    creditors    at    defiance^ 

although  undei^going  personal  inconvenience.  The  lOOtb 
section  requires  the  gaoler  of  every  prison  to  make  a 
return  of  every  person  in  custody  upon  any  process  fbr 
any  debt,  claim,  or  demand  whatsoever.  Then  by  the 
101st  section  the  Commissioner,  on  receiving  such  return, 
is  required  to  order  a  registrar  of  the  (]ourt  of  Bank- 
ruptcy to  attend  at  the  gaol  on  a  day  to  be  named;  and 
notice  of  such  order  must  be  given  to  the  gaoler  and  also 
to  the  execution  and  detaining  creditors.  On  the  day  named 
in  the  order  the  registrar  must  attend  at  the  prison  and 
examine  every  prisoner  touching  his  estate  and  eflects, 
and  the  registrar  is  empowered  to  make  an  order  of  adjudi- 
cation in  bankruptcy,  a  proceeding  which  I  apprehend  tf 
ordinarily,  and  which  ought  to  be,  done  in  public.  Then,  by 
the  102nd  section,  if  the  prisoner  refuses  to  appear  or  to  be 
sworn,  or  to  answer  all  lawful  questions  of  the  registrar  or 
of  the  execution  or  detaining  creditor,  or  of  any  othtf 
creditor  who  shall  be  present,  respecting  his  debts,  liabilities* 
dealings  and  transactions,  he  may  be  committed  to  prison 
*  for  a  month,  with  or  without  hard  labour.     Is  it  not  for 

the  benefit  of  the  prisoner  that  this  power  should  be 
exercised  in  public  ?  Possibly  the  registrar  might,  if  be 
considered  it  expedient,  exclude  the  general  public ;  but 
he  would  have  no  right  to  exclude  any  of  the  creditor* 
It  seems  to  me  that  the  publication  of  the  report  of  these 
proceedings,  being  boni  fide,  was  justifiable.  I  agree  with 
my  brother  Bramwell  that  it  is  a  mistake  to  call  it  a  priti- 
lege ;  it  is  a  right. 


[ 
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Bramwell,  B. — I  am  of  the  same  opinion.  I  think 
lat  this  Court  was  a  public  Court  That  is  shewn  from 
le  terms  of  the  101st  and  102nd  sections.  And  even  if 
were  not  so,  yet  if  the  officer  who  holds  it  chooses  to 
ftke  it  public  it  would  be  public  for  this  purpose. 

Then  as  to  the  point  made,  that  nothing  ought  to  be 
iblished  affecting  a  third  party  even  when  relevant  to 
e  inquiry,  I  think  there  is  no  such  restriction.  Those 
ho  are  present  hear  all  the  evidence,  relevant  or  irrelevant, 
id  those  who  are  absent  may,  as  far  as  I  can  see,  have  all 
at  is  said  reported  to  them.  The  doctrine  contended  for 
an  entire  novelty,  because,  if  sound,  every  witness  might 
iDg  an  action  against  the  publisher  of  the  newspaper 
porting  his  evidence,  and  call  upon  that  publisher  to  prove 
I  the  libellous  statements  which  might  be  contained  in  his 
Eamination  or  cross^zamination.  I  do  not  think  there  is 
ly  such  qualification  as  that  suggested,  nor  do  I  concur 

the  other  suggestion  made  to  us,  viss.,  that  what  is  irre- 
vant  and  libellous  on  a  third  person  is  not  protected, 
here  are  cases  where  an  individual  must  suffer  for  the 
iblic  good,  and  it  is  difficult  to  draw  the  line  between 
levancy  and  irrelevancy.  My  opinion  is,  that  when  once 
10  establish  that  a  Court  is  a  public  Court  a  fair  bonfi  fide 
port  of  all  that  passes  there  may  be  published.  Possibly 
is  privil^e  is  applied  to  Courts  of  justice  because  needless 
lodals  are  usually  avoided  in  them.  I  am  therefore  of 
linion  that  this  rule  should  be  discharged. 

Chaivnell,  B. — I  am  of  the  same  opinion.  The  Court 
Bankruptcy,  for  the  purposes  of  the  Act  of  1861,  is,  by 

5t  ly  entitled  to  exercise  all  the  powers  and  authorities 
the  superior  Courts  of  law  or  equity.     Sect.  52  confers 

1  the  registrar  large  powers  which  formerly  were   the 

iicisX  duties  of  the  Commissioner  alone,  and  enables  the 

p  p  2 
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1866.  registrar  to  sit  at  Chambers  and  dispatch  there  part  of  the 
administrative  business  of  the  Court  and  certain  uncon- 
tested matters.  By  the  54th  and  68th  sections  the  r^istnr 
can  summon  witnesses,  and  require  the  production  of  boob, 
papers  and  documents,  and  witnesses  are  liable  to  process 
of  contempt  for  not  attending,  the  same  as  if  thej  had  been 
subpoenaed  in  a  Court  of  law. 

Now  it  was  not  contended,  and  I  think  could  not  be 
successfully  contended,  that  if  this  had  been  a  proceeding 
before  the  registrar  under  the  52nd  section,  it  would  not 
have  been  a  proceeding  in  a  public  Court  of  justice.  But 
we  are  told  that  the  powers  of  the  registrar  with  respect  to 
the  examination  of  prisoners  in  gaol  depend  on  the  100th, 
lOlst  and  102nd  sections,  and  that  the  larger  powers  con- 
ferred by  the  52nd  have  no  application  to  proceedings 
under  those  sections.  In  my  opinion  that  is  a  narrow  and 
uncalled  for  construction  of  the  Act ;  and  that  the  powers 
of  the  registrar  with  regard  to  prisoners  are  of  a  cumula- 
tive character.  The  100th  section  requires  every  gaoler  to 
make  certain  returns  as  to  prisoners  in  gaoL  By  the  lOlst 
section  the  Commissioner  must  order  the  registrar  to  act, 
and  in  carrying  out  the  authority  given  by  that  section  the 
registrar  must  go  to  the  gaol.  No  doubt  in  that  and  other 
respects  the  proceedings  are  different  from  those  before  a 
registrar  in  Court  or  in  Chambers ;  but  that  is  no  ground 
for  holding  that  they  are  not  of  a  judicial  character,  or  that 
the  Court  is  not  a  public  Court.  The  102nd  section  re- 
quires the  prisoner  to  appear  and  be  sworn  and  answer  aU 
lawful  questions  of  the  registrar,  the  execution  and  detaiu- 
ing  creditor,  and  any  other  creditor  who  shall  be  present  TbiB 
power  is  given  partly  for  the  protection  of  the  public,  and 
to  prevent  prisoners  from  continually  remainii^  in  gao^ 
and  depriving  their  creditors  of  the  benefit  of  an  adjudica- 
tion in  bankruptcy,  and  partly  in  ease  of  the  prisoners 
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themselves ;  and  looking  at  what  the  registrar  may  do  at  1866. 
the  gaol,  and  that  the  prisoner  is  bound  to  answer  the 
qaestions  any  creditor  may  put  to  him,  I  think  that  there  is 
sufficient  publicity  in  the  proceedings  to  render  them  pro- 
ceedings in  a  public  Court  of  justice.  Even  if  the  Judge 
has  the  power  in  certain  cases  to  exclude  the  public,  as 
the  Court  is  open  to  the  parties  interested,  who  have  a 
right  to  hear  what  passes,  I  think  that  is  sufficient  for  the 
purpose  of  these  proceedings  to  make  it  a  public  Court. 

Another  point  has  been  made,  and  it  has  been  contended 
that  even  assuming  this  to  be  a  public  Court  the  report  in 
question  was  not  such  a  report  of  proceedings  in  a  Court 
of  justice  as  the  law  protects,  because  it  reflects  upon  the 
character  of  a  third  person.  I  am  not  prepared  to  accede 
to  that  I  think  that  when  the  matter  is  not  wholly  irrele- 
vant to  the  inquiry,  even  though  it  reflects  on  the  character 
of  a  third  person,  its  publication  is  privileged.  What  then 
is  the  complaint  here  ?  It  is  the  publication  of  a  statement 
by  the  prisoner  reflecting  on  the  character  of  his  partner. 
But  the  prisoner  may  have  been  taken  in  execution  for  a 
[oint  debt;  and  I  cannot  for  a  moment  think  that  the 
reference  to  the  conduct  of  his  partner  is  so  wholly  irrele- 
vant that  its  publication  should  be  deprived  of  protection. 
Therefore  on  both  these  grounds  I  think  that  the  rule 
ought  to  be  discharged. 

Rule  discharged. 
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TRINITY  VACATION,  39  VICT. 


Jun$26, 


Tub  Attobnbt  General  of  ths  Prince  of  Wal0 

V.  Grossman. 

X  HIS  was  an  infonnatioo  by  the  Attoniey  Genenl  of 
the  Prince  of  Wales  to  recover  customs  and  dues  alleged  to 
be  payable  to  him  in  right  of  his  Duchy  of  Comwalli  for 
goods  imported  by  the  defendant  into  the  outport  of  To^ 
quayi  within  the  water  of  Dartmouth.  The  venue  wai 
laid  in  Middlesex.  The  defendant  pleaded  nil  debet. 
After  issue  joined  an  application  was  made  on  behalf  of  tbe 
defendant  to  a  Judge  at  Chambers  to  change  the  Tenoe 
from  Middlesex  to  Devonshire,  on  the  ground  that  the 
cause  of  action  arose  in  Devonshire  and  the  defendant  and 
all  bis  witnesses  resided  at  Torquay.  The  matter  hiving 
been  referred  to  the  Court, 

F.  M.  fVhite,  in  last  Trinity  Term  {a),  obtained  a  rule  nisi 


Inaninfor- 
matioii  by  the 
Attorney 
iTenond  of 
thePziiice  of 
Wales,  to 
recover  dues 
alleged  to  be 
payable  to 
him  in  ri^t 
of  his  Duchy 
of  Cornwall, 
the  Court 
refused  to 
change  the 
Tenue  from 
Middlesex  to 
DeTonshire 
on  the  ground 
of  inconye- 
nience  and 
expense  in 
bnneing 
the  defend- 
ant's witnesses  Qjj  lY^Q  sAme  grounds,  when 

to  London,  it 
appearinff  that 
it  would  be 
more  oonve- 
nient  for  the 


Karslake  and  Garth  shewed  causq  in  the  first  instance,-^ 
The  practice  as  to  changing  the  venue  applies  only  to  oidi' 
Ch^nen/totiy  ^^''^  actions,  and  not  to  an  information  of  this  kind.  The 
"*  It  is^um-  I^rioce  of  Wales  has  a  prerogative  right,  as  Duke  of  Com- 

offiMrt  o?the    ^*^''  ^^  '^'^  *^°  information  in  this  Court,  and  lay  and  keep 
Crown  to  the  venue  in  any  county  he  pleases.     [Bramioell^  B.— In 

make  out  __ 

clearly  the        the  case  of  TTie  Attorney  General  v.  Smithy  where  it  wtf 

perogatiye 

in  any  case 

where  they  claim  to  be  on  a  different  footing  from  the  subject  as  regards  prooedus  ^ 

any  litigation. 

The  rights  of  the  Prince  of  Wales  in  respect  of  the  Duchy  of  Cornwall  are  on  the  siiM 
footing  as  those  of  the  Crowii :  Per  Bratnweil,  B. 

(a)  June  5, 
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r. 


Bought  to  change  the  Tenoe  from  Middlesex  to  lincohi        isG6« 

CD  an  affidaTit  that  the  defendant  and  his  witnesses  leaded      ^^r^-^ 

in   Lincolnshire,  this  Coort    held   that  the  renoe  could      Gkxual 

or  Pkixcs 

not  be  chamred  in  an  infonnation  br  the  AttomeT  General  or  Wales 
without  his  consenL]  As  regards  the  Duchy  of  Cornwall, 
the  Prince  of  Wales  has  the  same  rights  as  the  Crown. 
There  is  an  identity  of  interest  betweeen  them,  for 
in  the  erent  of  there  being  no  Prince  of  Wales 
the  Duchy  would  revert  to  the  Crown:  The  Jttor- 
mey  Gtmerat  to  the  Primee  tf  WaUt  r.  Sir  J&hn  St. 
Awtyn  (a).  If  the  Prince  of  Wales  died  pendente  lite, 
the  Attorney  General  for  the  Crown  might  proceed  with 
the  infonnation  :  The  Atiormey  General  t.  7%^  Mofor  and 
CommonaUy  ef  Pfymauth  (6).  The  Rules  on  the  Revenue 
ode  of  the  Exchequer  extend  to  suits  and  proceedings  at 
the  instance  of  the  Attorney  General  of  the  Prince  of 
Wales:  Reg.  Gen.  June,  1860,  r.  140 (c),  Reg.  Gen.  Novem- 
ber, 1863,  r.  12  (d).  The  Crown  has  such  an  interest  in  this 
matter  that  the  Attorney  General  might  interpose  and 
demand  as  of  right  a  trial  at  bar :  Rawe  v.  BrenUm  {e). 
In  that  case  the  jury  must  be  summoned  from  Devonshire. 
By  the  Crown  Suits  Act,  28  &  29  Vict  c.  104.  s.  46, 
if  the  Attorney  Greneral  waives  his  right  to  a  trial  at  bar 
the  Court  may  change  the  venue  to  any  county  he  elects. 
That  statute  applies  as  well  to  informations  by  the  Attorney 
General  of  the  Prince  of  Wales  as  the  Attorney  General 
for  the  Crown  :  sect.  5.  (3).  The  origin  of  the  practice  as  to 
changing  the  venue  is  stated  in  Tidd's  Practice,  vol.  1, 
p.  601, 9th  ed.,  where  it  is  said  to  be  founded  on  the  equity 
of  the  statutes  6  Rich.  2,  c.  2,  and  4  Hen.  4,  c.  18 ;  but  the 
Crown,  not  being  named  in  those  statutes,  is  not  bound 
by  them ;  and,  moreover,  they  have  no  application  to  in- 
formations,   but    only   to    actions    commenced  by    writ. 

(a)  Wightwick,  167.  258.  (<Q  2  H.  &  C.  430. 

ih)  Wightwick,  134.  (e)  3  Man.  &  Rj.  133 ;  Conotn. 

(e)  6  U.  &  N.  i.  zxi.  Rep.  1. 
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[Martin,  B. — The  learned    author  is  there  speaking   of 
the  change  of  venue  upon  the  common  affidavit  formerly 
used^   that  the  cause  of   action   arose  wholly  in  a  par- 
ticular county,  and  not  in  that  in  which  the  venue  was  laid. 
That  is  different  from  changing  the  venue  on  the  ground 
of  convenience,  which  is  founded  on  the  principle  that 
every  Court  has  power  so  to  conduct  its  proceedings  as 
to  administer  justice  in  the  most  economical  and  beneficial 
manner.]     In  a  proceeding  by  information  the  venue  was 
never  changed  upon  the  common  affidavit.    \^Kelfy,  C.  B.^ 
In  Com.  Dig,  tit.  « Praerogative*' (D  85),  it  is  sud:  "The 
King  may  lay  his  action  in  what  county  he  pleases^  in  an 
personal  action.^'     So,  for  lands  in  any  county,  be  may 
his  action  in  the  Exchequer,  and  try  it  in  that  Court. 
The  defendant  relies  on  the  case  of  The  Attorney  GemraL 
V.  Lord  Churchill  (a),  but  that  case  only  decided  that  in 
information  of  intrusion  the  Crown  has  not  a  prerogati 
right  to  lay  the  venue  in  any  county,  or  to  issue  a  venir^i»>' 
facias  juratores  into  a  different  county.     There,  howeve 
the  Court  point  out  that  neither  the  statutes  nor  thi 
practice  as  to  changing   the    venue    bind    the    Crown 
[Channell,   B.,  referred   to  the    The  Attorney   General 
Hallett  (6).]  The  question  to  be  tried  mainly  depends  o 
records  and  documents  in   the  office  of  the   Duchy  i 
London,  and  it  would  be  equally  inconvenient  to  take  the 
to  Devonshire  as  it  would  be  for  the  defendant  to 
his  witnesses  to    London. — They  also    relied   upon 

affidavit  that  inquiries  had  been  made  at  the  office  of  th ^ 

Queen*s  Remembrancer,  and   that  there  was  no  reoo: 
in  that  office  of  any  precedent  for  a  change  of  venue, 
the  instance  of  a  defendant,  in  a  personal  suit  comme 
by  information  of  the  Attorney  General  for  the  Crow 
or  the  Attorney  General  of  the  Prince  of  Wales  suing  ui 
right  of  his  Duchy  of  Cornwall. 


»-e 


le 


(a)  S  M.  &  W.  171 


{h)  l5Jd.kW.97. 
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F.  M.  White^  in  support  of  the  rule. — The  principles 
"which  goTcm  this  case  are  laid  down  in  the  judgment 
in    The  Attorney   General  v.   Lord  Churchill  (a).     Even 
where  the  information   is  at  the  suit  of  the  Crown,  the 
Court  will  consider  themselves  bound  by  the  practice  as 
between  subject  and  subject,  unless  the  Crown  establishes 
its  prerogative.     The  6  Rick  2,  c.   2,  assumes  that  in 
transitory  actions  a  practice  formerly  prevailed  of  laying 
the  venue  in  the  county  in  which  the  contract  was  made, 
and  the  object  of  that  Act  was  to  restore  the  ancient  practice 
which  had  been  departed  from.     Subsequently  the  Courts, 
acting  upon  the  equity  of  that  statute,  and  in  accordance 
with  the  old  practice,  compelled  plaintifis  to  lay  the  venue 
where  the  cause  of  action  arose,  in  order  that  defendants 
might  not  be  deprived  of  their  right  to  have  the  cause  tried 
at  the  least  expense.     In  local  actions,  to  which  the  6th 
Rich.  2,  c.  2,  did  not  apply,  the  practice  was  always  to  lay 
the  venue  in  the  county  in  which  the  cause  of  action  arose. 
Although  this  information  is  nominally  for  the  recovery  of 
a  debt,  it  is  in  reality  for  the  recovery  of  a  rate,  or  toll, 
or  custom  in  respect  of  a  local  hereditament.     The  right 
claimed  especially   depends   upon   locality,  for   the  dues 
can  only  be  taken  within  a  certain  limited  area.     Though 
in  one  sense   this  is  a  proceeding  <Mn  personam,''  yet 
it  is  not  strictly  <<  personal"    In   The  Attorney  General  v. 
Lord    Churchill    the    Court    point  out    that    the    word 
'^  personal"  must  be  construed  according  to  the  subject- 
matter.    There  is  no  precedent  whatever  for  this  claim  of 
prerogative  by  the  Prince  of  Wales.   In  the  case  of  a  peer, 
who  had  laid  the  venue  in  London,  where  the  cause  of  action 
arose^  the  Court  changed  it  because  a  fair  trial  could  not  be 
bad  there:  The  Earl  of  Shaftesbury  y.  Cradock  {b).  [Kars- 
lake  referred  to  Standford  v.  Nedham  (c).]    So  in  the  case 
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(a)  8M.&W.  171. 


(c)  1  Lev.  56. 


ip)  1  Vent.  363. 
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of  attornies  and  other  officers  of  the  superior  Coarts,  wbo 
have  the  privilege  of  suing  in  Middlesex,  the'  Court  in 
their  discretion  change  the  venue :  Bisse  v.  Harcourt  (a), 
Pye  V.  Leigh  (ft).  The  cases  of  The  Attorney  General  of 
the  Prince  of  Wales  v.  Sir  John  St.  Aubyn,  The  Attorney 
General  v.  The  Mayor  and  Commonalty  of  Plymouth^  only 
shew  that  when  the  Crown  is'  interested  in  the  Duchy  of 
Cornwall  in  its  own  right,  it  files  the  information.  When 
the  Prince  of  Wales  claims  in  his  own  right,  he  may  file 
an  information,  and  in  the  event  of  the  Uuchj  reverting 
to  the  Crown,  pendente  lite  the  Crown  may  continue  the 
proceedings.  It  is  conceded  that  the  Crown  might 
demand  a  trial  at  bar,  because  it  has  an  interest  in  the 
subject-matter :  Bowe  v.  Brenton.  But  there  is  no  autho- 
rity or  dictum  that  all  the  prerogatives  of  the  Crown 
attach  to  the  Prince  of  Wales  when  suing  in  right  of  his 
Duchy  of  Cornwall.  It  would  be  inconvenient  and 
expensive  for  the  defendant  to  bring  his  witnesses  from 
Torquay  to  London. — He  also  referred  to  The  Prince't 
Case  (c). 

Cur.  adv.  tmft. 


The  following  judgments  were  now  delivered. 

Bramwell,  B.,  said. — In  the  case  of  TTie  AUornef 
General  of  the  Prince  of  Wales  v.  Crossman  I  wish  briefly 
to  express  my  opinion. 

It  seems  to  me  that  the  counsel  for  the  Attorney 
General  of  the  Prince  of  Wales  have  succeeded  id 
shewing  that  his  right  in  respect  of  the  Duchy  of 
Cornwall  are  on  the  same  footing  as  those  of  the  Crown. 
But,  looking  at  the  nature  of  the  application  and^the  answer 


(a)  Carth.  126. 


(6)  2  .W.  Black.  1065. 
(e)  8  Bep.  14. 


TEINITY  VACATION,   29    VICT. 

to  it,  I  doubt  whether  any  question  of  prerogative  arises ; 
because^  substantially^  the  application  is  made  and  resisted 
on  the  ground  of  convenience,  the  defendant  saying  that 
it  would  be  more  convenient  to  try  the  cause  at  Exeter ; 
and  the  Attorney  General  for  the  Prince  of  Wales, 
although  asserting  his  right  irrespective  of  convenience, 
also  saying  that  it  would  be  more  convenient  to  try  in 
Middlesex.  So  far  as  I  can  judge,  the  balance  of  con- 
venience is  not  such  that,  if  this  were  an  action  between 
subject  and  subject,  we  should  interfere  with  the  right 
of  the  Attorney  General  for  the  Prince  of  Wales  to  lay  the 
venue  in  any  county  he  thought  fit ;  and  I  do  not  think 
that  we  ought  now  to  interfere.  But  I  should  be  sorry  to 
lay  down,  without  much  consideration,  that  the  Attorney 
General  might,  if  he  thought  fit,  lay  the  venue  in  an 
inconvenient  county.  I  am  not  prepared  to  assent  to  any 
such  proposition. 

I  do  not  at  all  dissent  from  the  judgment  about  to  be 
delivered  by  my  brother  ChannelL 
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Chaknelt^  B. — The  judgment  which  I  am  about  to 
read  is  that  of  the  J^ord  Chief  Baron,  my  brother  Martin 
and  myself. 

This  was  an  information  filed  by  the  Attorney  General 
for  his  Royal  Highness  the  Prince  of  Wales,  Duke  of  Corn- 
wall, to  recover  certain  port  dues  alleged  to  be  due  firom 
the  defendant,  claimed  by  the  Duchy  in  respect  of  goods 
brought  into  and  landed  at  Torquay,  which  is  alleged  by 
the  Attorney  General  for  the  Prince  to  be  a  member  of 
the  port  of  Dartmouth,  referred  to  in  Hale's  De  Portibus 
Maris,  p.  48. 

The  venue  in  this  information  is  laid  in  Middlesex. 
Application  was  made  by  the  defendant  to  a  Judge  at 
Chambers  to  change  the  venue  to  the  county  of  Devon. 
Thb  application  was  supported  by  an  aflSdavit  which,  if 
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made  in  an  ordinary  action  between  subject  and  subject^ 
and  not  answered,  would  have  been  sufficient  to  entitle  the 
defendant  to  have  the  venue  changed  on  the  ground  that 
the  cause  of  action  arose  within  the  county  of  Devoo,  It 
would  stilly  however,  have  been  open  to  the  Judge  in  such 
an  action  to  have  retained  the  venue  in,  or  restored  it  to 
Middlesex,  notwithstanding  the  cause  of  action  arose  in 
the  county  of  Devon,  upon  being  satisfied  upon  affidavit 
that  on  the  score  of  saving  expense,  or  some  manifest  incoo- 
venience,  it  was  proper  that  the  trial  should  take  place  in 
Middlesex. 

In  the  present  case  the  Judge  at  Chambers,  on  certain 
objections  being  made  on  behalf  of  the  Attorney  General 
for  the  Prince,  referred  the  application  to  the  Court 

Accordingly,  in  last  Term,  Mr.  Meadows  Whiter  on  the  part 
of  the  defendant,  obtained  a  rule  to  change  the  venue  to 
Devon,  but  against  which  cause  was  shewn  in  the  fiiBt 
instance  by  Mr.  Kar slake  and  Mr.  Garth  on  behalf  of  the 
Attorney  General. 

It  was  contended  on  the  part  of  the  Attorney  General 
that  the  Court  had  no  power  to  change  the  venue 
in  this  case ;  that  the  Attorney  General  of  the  Prince 
of  Wales,  Duke  of  Cornwall,  is,  in  cases  affecting 
the  rights  of  the  Duchy,  in  the  same  position  as  the 
Attorney  General  for  the  Crown,  and  that  they  both  have 
the  right  not  only  to  lay  the  venue  where  they  please,  but 
to  keep  it  there. 

It  was  further  contended  that  the  application  of  a 
defendant  by  motion  to  change  the  venue  arose  upon 
the  equity  of  the  statutes  of  Richard  the  2nd  and 
Henry  the  4th,  and  that  these  statutes  did  not  bind  the 
Crown,  the  Crown  not  being  named  in  them :  (see  the 
judgment  of  the  Court  delivered  by  Baron  Parke  in  the 
case  of  The  Attorney  General  v.  Lord  ChurchUl  (a),  where 

(a)  8  M.  &  W.  in.  193. 


^ 


nmrr  tacaikut,  2$  tkt. 

Ik  origin  of  the  piaakg  of  j^tanpng  the  Tenoe  in  actions 
(  explained.  See  ako  Udd's  Practice,  9th  ed,  toL  1. 
.  601,  and  fcllowing  pi^es.)  It  was  farther  contended 
lat  the  statotes  applied  to  actions  onlj  and  not  to  infor- 
lation. 

We  are  agreed  that  it  is  far  the  officers  of  the  Crown  to 
•ke  out  dearly  the  prerogatiTe  in  any  case  where  they 
laim  to  be  on  a  £fiemt  footing  from  the  subject  as 
^gsids  piooediire  in  any  liugation.  This  was  in  effSect 
id  down  in  the  case  before  re&ned  tp»  namely,  7%^ 
lUomef  General  w.  Lard  CAardUZr(a> 

We  think,  althoi^h  the  Attorney  General  far  the 
•lown  may  not  hare  a  right  in  all  cases  to  lay,  bnt  also  to 
^tain,  the  Tenue  where  he  pleases,  that  in  an  inforroa- 
on  soch  as  the  present,  which  is  a  suit  in  the  nature  of  a 
ansitoiy  action,  he  would  hare  the  right. 

It  would  not  necessarily  follow  that  the  Attorney  General 
:  the  Prince  of  Wales  would  have  the  same  right  The  autho- 
des  cited  to  us  to  shew  that  he  would,  were  The  Attorney 
'tneral  of  the  Prince  of  Wales  t.  The  Mayor  of  Phf  mouth  ; 
^ightwick*s  Reports,  page  134,  and  The  Attorney  General 

the  Prince  of  Wales  v.  SL  Aubyn,  Wightwick's  Reports, 
ige  167 ;  Rules  on  the  Revenue  side  of  the  Exchequer, 
ine  1860,  rule  140;  November  1863,  rule  12;  Crown 
jits  Act,  28  &  29  Vict.  c.  104.  Rouse  v.  Brtnton, 
Manning  &  Ryland,  p.  133,  was  also  referred  to. 
We  think  in  this  case  that  the  Attorney  General  to  the 
rince  of  Wales  must  be  taken  to  be  in  the  same  situation 

the  Attorney  General  of  the  Crown.  But  it  does  not 
»pear  to  us  absolutely  necessary  to  decide  whether  in  the 
se  of  an  information  such  as  the  present,  if  filed  by  the 
rown,  the  Crown  would  have  a  right  to  lay  and  keep  the 
(nue  where  it  pleased;  nor  whether  if,  as  against  the 

(a)  8M.&W.171. 
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Crown,  the  venue  could  not  be  charged  on  motion,  tb^ 
Crown  not  being  bound  by  the  statutes  and  practice 
ferred  to^  the  same  rule  would  apply   to   the  Attorney 
General  for  the  Prince. 

For  the  case  was  argued  before  us  on  the  ground 
convenience  as  well  as  on  the  points  we  have  noti< 
The   facts    on    which   the  argument  as   to  convenience^ 
or  inconvenience  proceeded  were  not  stated  on  affidavSc, 
at  least  no  affidavit  has  been  filed^  but  were  referretf 
to  by  counsel  on  each   side  with   the   sanction   of  tlie 
other.     For  the  defendanti  was  urged  upon  us  the  incon* 
venience  and  expense  of  bringing  up  witnesses  from  Tor- 
quay to  London  to  attend  the  trial.     On  the  other  hand,  it 
is  clear  from  the  facts  stated  to  us  by  the  counsel  for  the 
Attorney  General,  and  not  disputed  by  the  defendantli 
counsel,  that  the  question  to  be  tried  must  depend,  to  a 
considerable  degree,  upon  documents  and  records  which 
would  be  produced  by  the  officers  of  the  Duchy,  no  doubt 
more  conveniently  in  Middlesex  or  London ;  nor  was  it 
disputed  by  the  defendant's   counsel   that   the  Attorney 
General    might  allege  such  an  interest  in  the  Crown  as 
to  entitle  him  to  appear  and  claim  a  trial  at  bar. 

The  inconvenience  of  bringing  a  Devonshire  jury  to 
Middlesex  for  a  trial  at  bar  at  Westminster  would  be  great, 
and  would  go  a  long  way  to  counterbalance  the  inconvenience 
of  many  of  the  witnesses  residing  at  Torquay.  We  think 
then  that  the  Court  ought  not  to  interfere  to  change  the 
venue,  and  that  the  rule  should  be  discharged,  but  discbaiged 
without  costs. 

Rule  disdiaiged 


i 
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IN  THE  EXCHEQUER  CHAMBER. 
(Appeal  from  the  Court  of  Exchequer.) 

Smith  and  Goddard  v.  Ridgwat.  /mm  18. 


HIS  was  an  appeal  by  the  defendant  against  the  deci-  A  testator, 

sion  of  the  Court  of  Exchequer  in   discharging  a  rule  ofamann&e- 

U>  enter  a  nonsuit.     The  pleadings  and  facts  sufficiently  ^  ^^e  dt 

ippear  in   the  report  of  the  case  in  the  Court  below.  Ji^^*""^ 

[AMie,  p.  37.).  manuCact^jr 

^  '  *  /  on  the  west 

dde  of  the 
same  street^ 

Terrell   (with  whom  was    Quain)  argued  for  the  de-  by  his  will 

.  deyised  all 

fendants  (a),  and  cited  Steele  v.   The  Midland  Railway  his  messuages, 
Company    {b),   Doe    d.    Collins    (c),    and    Bodenham    v.  ments^here- 
PrUchard  (d).  and^  estate 

whatsoeyer 
to  trustees  to 

Mihoard   (with    whom    was  Baylis)    argued    for    the  "i^^^^S^ 
plaintiff,  and  cited  fTebber  v.  Stanley  (e).  a^r  deyising 

*  ^  \  /  certain  spea- 

The  arguments  were  in  substance  the  same  as  those  fied  freehold 

and  copyhold 
m  the  Court  below.  lands,  he 

devised  to  A. 

and  W.  his 
aaaiiflietoffy  on  the  west  side  of  the  street  in  the  occupation  of  B.  and  A.,  and  also  other 
specified  messuages,  together  with  the  stables,  wu«houses,  outbuildings  and  all  other 
"  appurtenances  to  the  said  messuages  or  tenements,  lands  and  hereditaments  belonging  or 
•pputaining/*  The  testator,  many  years  before  his  death,  had  demised  both  manufactories 
to  A.  and  A.  at  an  undivided  rent,  and  they  had  always  used  them  as  one  manu&ctory. 
That  on  the  east  side,  which  was  about  half  the  value  of  that  on  the  west,  could  only  be 
Used  as  a  separate  manufactory  if  certain  reparations  were  made. — Held,  in  the  Exchequer 
Chamber  f  affirming  the  judgment  of  the  Court  of  Exchequer),  that  the  manu&ctoiy  on  the 
gidd  did  not  pass  under  the  codicil  as  appurtenant  to  that  on  the  west. 


(o)  Before  WUles,  J.,  Black-  (b)  1  L.  B.  Ch.  Ap.  275. 

fticni,  J^  Byles,  J.,  MeUor,  J^  (e)  2  T.  R.  498. 

JSkee^  J^  and  Montague  Smithy  (d)  1  B.  &  C.  850. 

J.  (e)  16  C.  B.  N.  S.  698. 
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WiLLES,  J.— We  are  all  of  opinion  that  the  judgment  :^  ^ 
of  the  Court  below  ought  to  be  affirmed.  The  quesUoQ^^:^ 
BiDQWAT.  ^^^  ^^  decision  is,  whether  the  words  in  the  devise,  '* 
the  west  side  of  High  Street/'  ought  to  be  rejected 
a  false  description,  or  whether  they  are  true  words 
restriction  upon  the  general  terms  of  the  devise  in  whici 
they  are  inserted,  and  of  which  they  profess  to  be  a  limit 
tion,  in" which  case  the  Court  must  restrain  the  deyii 
in  its  operation,  that  is  to  say,  that  the  whole  of 
property  which  passed  should  be  *'on  the  west  side" 
High  Street. 

It  is  unnecessary  to  enter  into  any  consideration  of  tl 
authorities,  because  they  will  be  found  to  be  consistent  fix^i 
the  time  of  Lord  Bacon^dovtn  to  the  time  of  the  decision   S.  -m 
Webber  ▼.  Stanley  (a),  in  which  jFrfe,  C.  J.,  laid  down  t'K:^  e 
law  in  the  most  clear  and  able  manner.     The  rule  is,  tls. 
where'there  is  a  subject-matter  to  which  all  the  words 
apply,  and^they  can^operate  so  as  to  limit  the  other  ternrs 
of  the  devise,  they*  ought  not  to  be  rejected  as  a  fali 
demonstration.     This  is  expressed  in  the  maxim  coO' 
miented  on  by  Lord  JSacon, '<Non  accipi  debent  verba   i<> 
demonstrationem^  fitlsam,  quae  competunt  in  limitatioDeO' 
veram"  (i). 

The  question,^  therefore,  is  whether,  looking  at  all  tlJ* 
words  employed  by  the  testator,  they  are  satisfied  by,  ax»d 
are  a  competent  description  of  the  property  *'on  the  w^^ 
side  of  High  Street,"  orjwhether,  in  order  to  satisfy  ^*^ 
language  of  the  testator  taken  altogether,  it  is  necessary  ^ 
say  that  the  property  on  the  east  side  passed,  and  that  t^ 
words  "  on  the  west^side"  ought  to  be  rejected  as  a  fJ^ 
demonstratio. 

Now  that  must  depend,  of  course,  on  the  fiu.*t8,  and  '^ 
appears  that][there  is,  and  has  been  for  a  great  number  of 
(a)  16  C.  B.  N.  S.  698.  (h)  Bsc  Max.  reg.  13. 
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years,  a  manufactory  on  the  east  side  of  the  street ;  that  at       186G. 
the  time  of  the  devise  it  could  not  be  used  for  a  separate       ^g^J^^^ 
manufactory  without  the  still-house  chimney  being  rebuilt  v- 

and  other  work  done  to  it.  But  it  appears,  that  with  some 
alterations  and  repairs  it  was  capable  of  being  used^as  a 
separate  manufactory  from  that  on  the  west  side  of  the 
street.  Both  manufactories  appear  to  have  been  taken 
under  one  lease  about  the  year  1830.  At  that  time  the 
manu&ctory  on  the  east  side  seems  to  have  been  of 
importance;  but,  in  consequence  of  expenditure  and 
improvements,  the  manufactory  on  the  west  side  became 
the  more  important  part  of  the  property,  and  the  principal 
process  of  the  manufacture  seems  to  have  been  carried  on 
there.  But  the  manufactory  on  the  east  side  appears  to 
have  been  capable  of  being  used  separately,  though  it  is 
not  very  clear  whether  it  could  be  so  used  immediately,  or 
only  after  some  expenditure  upon  it  In  point  of  fact, 
however,  it  would  seem  that  both  manufactories  were  more 
or  less  used  for  the  purpose  of  the  same  business  from 
1830  down  to  the  present  time. 

Thus  it  appears  that  at  the  time  of  the  devise  and  of 
the  testator's  death  there  was  a  manufactory  on  the  west 
side  answering  the  description  in  the  devise,  and  there 
was  another  manufactory  on  the  east  side,  which  does  not 
come  within  its  terms  unless  we  reject  the  description  <*on 
the  west  side.''  Now,  before  we  can  reject  language  of  the 
testator  applicable  to  the  subject-matter  existing  at  the 
time  the  words  were  used,  some  reason  must  be  presented 
to  us.  One  reason  strongly  relied  upon  by  the  defendant's 
counsel,  and  indeed  the  main  foundation  of  this  argu- 
mentywas,  that  in  this  will  we  find  the  term  '^  manufactory" 
accompanied  with  general  language  sufficient  to  describe 
all  that  is  necessary  to  constitute  the  entire  manufactory, 
viz.,  all  "  members  and  appurtenances  to  the  said  messuages 

rOL.   IV. — H.  &  0.  Q  Q  EXCH. 
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or  tenements,  lands  and  hereditaments  belonging  or  appe^ 
taining."    Those  are  the  ordinary  general  words,  with  the 
V.  exception  of  ^^  used  therewith,*^  which  are  inserted  in  order 

to  include  any  small  members  of  the  property  which  may 
have  been  omitted  in  the  preceding  specific  descripUon. 
It  was  urged  that  the  manufiM^tory  on  the  east  side  of  the 
street  ought  to  be  held  to  pass  *^as  belonging  or  apper- 
taining to**  the  factory  on  the  west  side. 

I  apprehend  the  rule  upon  this  subject  is  cle^.    There 
is  no  doubt  that  words   which  prima  facie  describe  a 
building  only  may  include  land  so  connected  with  the 
building  and  used  with  it  as  in  the  popular  acceptation 
to  be  included  in  the  mention  of  it:  Steek ▼.  The  IBdlani 
Railway  Company  (a\  and  the  cases  collected  in  the  not^ 
to  Smith  ▼.  Martin  (i).     The  word  "manufactory,**  whic^h 
is  a  more  vague  term  than  "  house,*'  may  mean  not  mer^lj 
the  building  within  which  the  machinery  works,  but  m^ 
also  include  outbuildings  necessarily  used  in  the  course     ^ 
the  manufacture,  such  as  a  drying-house,  or  land  used    '^ 
the  course  of  the  necessary  processes.     But  in  this  cm>^^ 
the  difficulty  is,  that  the  building  sought  to  be  included     ^ 
capable  of  being  used  as  a  manufactory.     It  is  not  a  m^'^ 
accessory,  except  by  the  use  to  which  it  was  put  by  it^^ 
tenants  of  the  manufactory,  with  which  it  is  said  to  pass    ^^ 
a  member;  but  it  is  a  separate  manufactory;  not  one     ^^ 
those  small    things   which  would  pass  under   the  won^ 
"  appurtenances,'*  or  as  shewn  in  the  notes  to   Smith     ^' 
Martin  even  without  that  word.      Moreover,  it  is  to   ^^ 
observed,  that  between  the  description  of  the  manu&ct(^^ 
and  the  general  words  there  is  inserted,  first,  a  devise      ^^ 
a  '*  messuage  on  the  east  side  of  High  Street ;"  secondlj^ 
a  devise    of   another  "messuage    on    the    east  side      0' 
Henley  aforesaid;"   and,  thirdly,  a  devise  of  five  m^S' 
(a)  1  L.  B.  Ca.  Ap.  275.  (b)  2  Wms.  Saond.  401  ^ 
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miages  or  cottages  at  the  corner  of  Broom  Street,  Henley,  186G. 
aforesaid ;''  all  of  i^hicb,  like  the  manufactory  in  question, 
are  described  somewhat  precisely  by  way  of  locality,  and 
then  follow  the  general  words«  Therefore  it  may  well  be 
that  the  ^neral  words  have  application  to  some  portion  of 
the  devise,  but  it  is  not  necessary  to  find  them  an  application 
which  shall  extend  them  to  a  subject-matter  of  precisely 
the  same  description  as  the  manufactory  on  the  west  side. 

It  would  seem,  therefore,  that  the  proper  answer  to  the 
question,  whether  this  is  a  false  description  of  that  which 
was  properly  described  without  it,  is  that  there  is  a  true 
description  of  the  manufactory  on  the  west  side.  I  would 
observe  that  we  are  not  pressed  with  an  argument  often 
used  on  these  occasions,  namely,  that  there  is  apparent  on 
the  face  of  the  instrument  an  intention  on  the  part  of  the 
testator  to  dispose  of  all  his  property.  The  result  of  holding 
that  the  manufactory  on  the  west  side  alone  passes  is  not 
that  the  testator  died  intestate  as  to  the  manufactory  on 
the  east  side,  because  if  that  manufactory  does  not  pass 
under  the  codicil  it  passes  under  the  will  to  the  trustees  in 
trust  for  sale. 

Upon  the  whole,  therefore,  we  do  not  see  our  way  to  a 
different  conclusion  from  that  at  which  the  Court  of 
Exchequer  arrived;  nor  do  we  feel  ourselves  justified  in 
striking  out  of  the  will  the  words  of  the  description, ''  on 
the  west  side  High  Street  in  Henley  aforesaid;"  and 
therefore  the  judgment  of  the  Court  below  must  be 
affirmed. 

Judgment  affirmed. 


QQ  2 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


Jun$  19. 


Webber  r.  The  Great  Western  Railway  CoMPAN^r'-r 


A  packafi©  J^  HIS  was  an  appeal  by  the  defendants  against  the  d^<?i- 
tho  plaintiff  sion  of  the  Court  of  Exchequer  in  discharging  a  rule  to 
to  P.  at  Wor-    enter  a  verdict  for  the  defendants. — (Reported,  3  H.  &     ^» 

cpster,  to  be       17171  \ 
carried  from       ••!•) 

CheX!^K  "^^^  ^^®  ^"  ^PP^^'  ®^^®^  ^^^  following  facts  (aV  « 
^^ent  f^  "  proved  by  the  plaintiff.— The  plaintiff  purchased  a  clci^k 
receiving         from  Messrs.  Sherratt,  at  Worcester,  and  directed  thenB.    ^ 

goods  both  of 

the  Great         send  it  to  his  address  at  Chester. 

Railway  Com-       Messrs.  Sherratt,  having  packed   the   clock,   addres^^ 
C^o'!^ln*d*'    it  to  "  R.  Webber,  Esq.,  Chester,**  and  deUvered  it      so 
e^^^j     addressed  to  Messrs.  Pickford  at  their  office  in  Worceste* 
d^TOTeS^the        ^-  Messrs.  Pickford  took  the  package  to  the  defendar*  l*' 
package  to       station  at  Worcester,  and  delivered  it  to  a  clerk  of  ^^^ 

the  Great 

Western  Rail-  defendants  there  in  good  condition,  tc^thcr  with  a  c^^^' 
with  direc-    '  signment  note  of  which  the  following  is  a  copy : — 

tions  that  it 
should  go  by 

the  London  and  North  Western  Railway.    The  Great  Western  Railway  Company  ni.»* 
out  a  way  bill  in  the  usual  form  of  their  way  bills.   The  London  and  Norm  Wert^ 
Railway  Company  have  no  communication  with  a  station  at  Worcester,  but  their  line  join* 
the  Great  Western  Railway  at  Stafford.    The  package  was  carried  in  a  waggon  of  the  G"*^* 
Western  Railway  Company  to  Stafford,  and  from  thence  on  the  line  of  me  London  »"" 
North  Western  Railway  Company  to  Chester.    The  contents  of  the  package  haring  hf^ 
damaged  on  the  journey : — Held,  in  the  Exchequer  Chamber  (aflirming  the  judgment  of  tbd 
Court  of  Exchequer),  that  there  was  evidence  from  which  the  jury  could  properly  fin<J  • 
contract  by  the  Great  Western  Railway  Company  with  the  plaintiff  to  carry  .the  irhofe 
distance  from  Worcester  to  Chester,  and  therefore  they  were  liaole  for  the  damage, 

(a)  The  pleadings  sufficiently  appear  in  the  report,  3  H.  &  C.  771 
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1866. 


'*  West  Midland  Railway. 

**  Receired  from  P.  &  Co.                       Skerratt.  Webber 

«  per  L.  &  N.  W.  By.                               Care.  ^^^^^ 

"Webber,  Esq.                                                 2  boxes.  Western 

'•Chester.  Railway  Co. 

"  Charges  forward." 

^.  At  the  time  of  such  delivery  to  the  defendants  Messrs. 
^Iford  gave  directions  that  the  package  should  go  by  the 
^udon  and  North  Western  Railway.  The  defendants 
d  their  own  discretion  as  to  whether  such  directions 
oiild  or  should  not  be  followed,  sometimes  striking  out 
ch  directions  and  sometimes  allowing  them  to  remain 
d  acting  upon  them. 

5.  Messrs.  Pickford  are  the  appointed  agents  of  the  London 
d  North  Western  Railway  Company,  but  act  as  agents 
r  the  Great  Western  Railway  Company  also,  and  the 
m  of  R.  T.  Smith  &  Co.  are  the  appointed  agents  of  the 
fendants,  and  both  firms  have  offices  in  Worcester. 

6.  The  defendants  have  a  direct  communication  between 
orcester  and  Chester  by  means  of  their  own  line.  The 
mdon  and  North  Western  Company  have  no  communi- 
tion  with  a  station  at  Worcester,  and  the  nearest  point 

Worcester  at  which  the  systems  of  the  London  and 
orth  Western  Railway  Company  and  of  the  Great  Wes- 
m  Company  join  is  at  Bushbury,  near  Stafford,  and 
Kxls  intended  to  go  by  the  London  and  North  Western 
ailway  are  put  into  a  wagon  at  starting  at  Worcester, 
bich  wagon  is  labelled  "  Via  Bushbury,^  and  it  is  believed 
at  this  was  done  in  this  instance  with  the  package  in 
lestion. 

7.  The  package  was  conveyed  to  Chester  and  delivered 
the  plaintiff,  and  a  way  bill,  of  which  the  following  is  a 

•py,  was  sent  with  the  goods,  and  in  due  course  arrived 
Chester  with  them. 


BXCHEQCBK  RBFOBTS. 

Great  Western  EailTray. 
Goods  inroiced.  No.  933.  Pro^resMTe  No. 

From  Worcester  to  Chester.  Inrmce  uriTed  1S6      b.  ■. 

Bonte  nil      clock  tnua,  Uticji  14,  1864.  Goods  amred  186      h.  m. 


'from  ' 
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8.  The  pluntiff  received  the  package  at  the  Ohestei 
general  station,  and  there  paid  for  the  carriage  for  the  whole 
distance,  and  the  defendants  p^d  Messrs.  Pickfonl  for  ihe 
carting  of  the  goods  from  their  office  in  Worcester  to  the 
defendants'  station  there. 

9.  On  the  deliretj  of  the  clock  at  Chester  it  was  Ibatid 
to  be  broken,  but  there  was  no  evidence  to  shew  at  whit 
period  of  the  journey  between  Worcester  and  Chester  tie 
damage  bad  been  done. 

No  evidence  was  given  on  behalf  of  the  appelhtnts. 

The  question  for  the  decision  of  the  Court  is,  whether 
there  is  such  evidence  of  a  contract  with  the  defendants  u 
would  justify  a  verdict  for  the  plaintiff. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  jn^- 
ment  is  to  be  entered  for  the  plaintiff  for  the  damsget 
assessed  by  the  jury.  If  the  Court  shall  be  of  opinion  in 
the  negative,  a  nonsuit  is  to  be  entered. 


1 


Grove  {Horatio  Lloyd  with  him)  now  argued  for  the 
defendants  (a). — This  case  was  decided  on  the  authority  of 


Cfl)  Before  TPiaei,J.,B^fc»,J., 
StaeUmrn,  J.,  and  MtUor,  J.— 


Shet,  J.,  and  Montague  SptitM,], 
had  gone^to  Chambert. 
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Muschamp  v.  The  Lancaster^  Sfc,  Railway  Company  {a),        1866. 
and  T/ie  Bristol  and  Exeter  Railway  Company  v.  Collins  {b) ;      ^T^''^^ 

^  W  EBBK& 

and  It  is  conceded  that  if  the  plaintiff  had  delivered  the  v. 

clock  to  the  Great  Western  Railway  Company,  and  they  Wutbrm 
had  undertaken  to  carry  it,  although  not  upon  their  own  ^  ^ 
line,  they  would  have  been  liable;  for  it  has  been  long 
established  that  where  a  person  contracts  to  carry  goods  he 
is  responsible  for  their  Idas  or  damage  notwithstanding  he 
has  delivered  them  to  another  person  to  carry  for  him. 
But  here  there  was  no  contract  between  the  plaintiff  and 
the  Great  Western  Railway  Company.  The  plaintiff  deli- 
vered the  clock  to  Messrs.  Pickford,  and  they  delivered  it 
to  the  Great  Western  Railway  Company,  with  directions 
that  it  should  go  by  the  London  and  North  Western  Rail- 
way. The  plaintiff^s  remedy  is  against  Messrs.  Pickford. 
There  was  no  evidence  for  the  jury  that  on  this  occasion 
Messrs.  Pickford  acted  as  the  agents  of  the  Great  Western 
Railway  Company.  [^fVilleSy  J. — Suppose  Messrs.  Pick- 
ford, instead  of  directing  the  package  to  be  sent  by  the 
London  and  North  Western  Railway,  had  directed  it  to 
be  sent  by  the  Great  Western  Railway,  could  they  have 
sued  that  Company  ?] 

Mclntyre  appeared  for  the  plaintiff,  but  was  not  called 
upon  to  argue. 

WiLLES,  J. — We  are  all  of  opinion  that  the  judgment  of 
the  Court  below  must  be  affirmed. 

The  question  is,  whether  there  is  sufficient  evidence — 
not  as  regards  its  weight  but  its  character — upon  which  the 
jury  could  properly  find  that  the  contract  to  carry  the 
package  from  Worcester  to  Chester  was  a  contract  between 
the  plaintiff  and  the  Great  Western  Railway  Company, 
(a)  8  M.  &  W.  421.  (6)  7  H.  L.  194. 
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1S60.        ^6  contract  most  either  haye  been  with  the  London  and 
North  Western   Railway   Company,   or  with   the  Great 


Wbbbeb 


Bailwat  Co. 


^-  Western  Railway  Company ;  and  to  entitle  the  plaiiitiff  to 

Wumuf  succeed  it  was  necessary  for  him  to  adduce  evidence  lead- 
ing to  the  probable  conclusion,  and  which  the  juiy  belie?ed, 
that  the  contract  was  with  the  Great  Western  Rwlway 
Company.  Mr.  Grave  insists  that  there  was  no  such 
evidence. 

Now,  in  the  case  of  Cotton  v.  JFood  (a),  it  was  laid  down 
that  there  must  be  evidence  pointing  to  the  one  conclusion 
rather  than  the  other,  and  that  where  the  evidence  is 
equally  consistent  with  either  view  it  is  not  competent  to 
the  Judge  to  leave  the  matter  to  the  jury.  So  in  Aoen/  ▼• 
Bawden  {b)  it  was  laid  down  that  where  the  evidence  leads 
only  to  conjecture  it  is  not  fit  for  the  consideration  of  the 
jury.  That  doctrine  has  not  only  been  laid  in  modern 
cases,  but  so  long  ago  as  the  time  of  Plowden  (c)  it  was 
held  that  in  civil  cases  it  was  sufficient  if  either  party  had  a 
reasonable  probability  in  his  &vour. 

Then  is  there  in  this  case  sufficient  evidence  to  torn  the 
balance  of  probability  that  the  contract  was  rather  with  the 
Great  Western  Railway  Company  than  the  North  Western 
Railway  Company  ?  We  think  there  is.  In  the  first  pUce 
it  does  not  appear  that  goods  intended  to  go  by  the  London 
and  North  Western  Railway  could  be  conveyed  otherwise 
than  in  the  manner  stated  in  the  6th  paragrapL  In  the 
next  place  the  way  bill  was  made  out  by  the  Great  Wes- 
tern Railway  Company  in  their  office,  and  in  the  form  oi 
their  way  bills.  That  is  a  circumstance  for  the  considera- 
tion of  the  jury;  and  in  addition  there  is  a  circumstance 
of  considerable  weight,  viz.,  that  the  London  and  North 
Western  Railway  Company  had  no  line  by  which  thej 

(a)  8  C.  B.  N.  S.  568.  (6)  6  E.  &  B.  953. 

(r)  riowdcn,  412. 
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iould  carry  the  whole  dbtance  Worcester  to  Chester,  the        1866. 
mly  line  by  which  there  was  a  direct  communication  between      ^JP*"*^ 
hose  places  being  that  of  the  Great  Western  Railway  c*. 

[Company.    These  circamstances  make  it  more  probable     Westkbn 
hat  the  contract  was  with  the   Great  Western  Railway 
I^mpany  than  with  the  London  and  North  Western  Rail- 
way Company. 

Then  comes  the  question  whether  the  contract  was  with 
Kfessrs.  Pickford  or  with  the  plaintiff.  The  facts  shew 
;hat  the  contract  was  with  the  plaintiff.  There  is  the 
circumstance  of  the  plaintiff  being  described  in  the  way 
)ill  as  consignee  of  the  goods ;  and,  although  Messrs.  Pick- 
brd  were  agents  for  the  London  and  North  Western  Rail- 
pray  Company,  they  also  acted  as  agents  for  the  Great 
Western  Railway  Company,  It  further  appears  that  when 
Messrs.  Pickford  brought  parcels  to  the  Great  Western 
Railway  Company,  and  gave  directions  that  they  should 
;o  by  the  London  and  North  Western  Railway  Company, 
the  Great  Western  Railway  Company  were  in  the  habit  of 
treating  them,  not  as  the  directions  of  the  customer  but  of 
heir  agent  Messrs.  Pickford,  and  of  using  their  discretion 
18  to  whether  such  directions  should  or  should  not  be  fol- 
owed.  There  is,  therefore,  the  most  probability  that  the 
iontract  was  with  the  plaintiff,  and  the  jury  have  found 
bat  in  &ct  the  contract  was  with  him.  We  think  that 
heir  view  was  quite  correct ;  and  the  judgment  of  the 
^ourt  below  must  be  affirmed. 

Judgment  affirmed 


i 
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IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


June  19. 


A  proposal  in 
wntixig  of  the 
terms  of  a 
contract 
signed  by  the 
party  to  be 
ohareed,  to 
'whi(£  the 
otter  party 
afterwards 
assents  by 
parol,  is  a 
sufficient 
memorandum 
of  an  agree- 
ment within 
the  4th  sec- 
tion of  the 
Statute  of 
Frauds. 


Ernst  Reusb  and  Ernst  Gustavus  Reusb  v.  Pick8u:^|. 

and  Another. 

J.  HIS  was  an  appeal  by  the  defendants  against  the  ja^, 
ment  of  the  Court  of  Exchequer  in  discharging  a  rale  to 
enter  a  nonsuit,  or  for  a  new  trial  (a). 

The  first  count  of  the  declaration  stated,  that  on  the  Sth 
of  September,  1864,  it  was  agreed  (amongst  other  things), 
by  and  between  the  plaintifis  and  the  defendants,  that  ihe 
defendants  should  retain  and  employ  the  plaintifis  as  the 
agents  of  the  defendants  in  Russia  for  ten  years,  from  the 
day  and  year  last  aforesaid,  in  and  about  the  sale  for  the 
defendants  in  Russia  of  machinery  manufactured  by  the 
defendants  in  their   trade  or  business  of  engineers  and 
machine  dealers,  to  wit,  at  Leigh,  near  Manchester :  that 
the  defendants  should  allow  to  the  plaintifis  full  disoooDts 
for  cash  on  all  orders  received  by  the   plaintifis  <Urect, 
and  that  the  defendants  should  hand  over  to  the  plaintiff) 
to  be  dealt  with  in  the  same  way  all  orders  that  defendants 
should  receive  from  Russia,  except  those  from  Odessa,  and 
that  on  all  orders  executed  by  the  defendants  from  Russisi 
except  Odessa,  that  might  come  through  any  other  agents 
in  Great  Britain,  the  defendants  should  allow  the  plaiotifi 
a  commission  of  5/.  per  cent. ;  and  it  was  further  agreed  that 
the  plaintifis  should  confine  themselves  to  the  defendants 

(a)  Not  reported.    The  Court      rity  of  Smith  v.  Neale,  2  C.  B.  N- 
discharged  the  rule,  considering      S.  67. 
themselves  bound  by  the  autho* 
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the  sale  of  every  description  of  machiDery  which  the        1866. 
defendants  manufacture,  and  the  plaintiffs  should  sell  in      ^^^^''^^ 

JnJElJ88 

Elussia.      And  it  was  also  thereby  further  airreed  with  »• 

•'  "    ,  P1GK8LET. 

respect  to  certain  machines  of  the   defendants  in  Hull, 
Lntended  for  the  Moscow  Exhibition,  and  to  be  exhibited 
Khere  by  the  defendants,  that  the  plaintiffi  should  take 
charge  of  the  same,  and  that  the  plaintiffs  should  pay  for 
^eir  account,  and  all  freight  charges,  assurance,  &c.,  in 
xespect  of  the  same  until  delivered  in  Moscow  aforesaid, 
MB  many  of  such  machines  as  possible,  and  that  after  the 
close  of  the  said  Exhibition  in  Moscow  the  unsold  remain- 
der should  be  at  the  risk  and  expence  of  the  defendants, 
either  to  keep  in  Moscow  aforesaid  or  return  home,  as  the 
defendant  might  think   fit,  at  the  defendants*  expence. 
That  the  plaintiffs  should  pay  the  defendants,  to  wit,  in 
Manchester,  cash  for  all  machines  sold  during  the  said 
flxhibition,  the  price  to  be  calculated  at  list  price,  less 
the  full  trade  discounts  for  cash  ;    that  the  defendants 
should  pay  travelling  expences  there,  to  wit,  Moscow  and 
back,  of  Mr.  Smith.    And  the  plaintifis  aver  performance 
of  all  conditions  precedent,  and  that  all  things  were  done 
and  happened  and  all  times  elapsed  before  this  suit,  neces- 
sazy  and  proper  to  enable  the  plaintifis  to  maintain  this 
action  in  respect  of  the  breaches  hereinafter  mentioned. — 
Yet  the  defendants  did  not  nor  would  allow  to  the  plain- 
Ufls  full  discount  for  cash  on  the  several  orders  received 
by  the  plaintifiis  direct,  as  agreed,  but  therein  made  default, 
nor  did  nor  would  the  defendants  hand  over  to  the  plaintiflb 
to  be  dealt  with  in  the  same  way  the  several  orders  which 
the  defendants  received  from  Russia,  except  those  from 
Odessa,  as  agreed,  but  therein  made  default;  nor  did  nor 
would  the  defendants  hand  over  to  the  plaintifis  to  be 
dealt  with  in  the  same  way  the  several  orders  which  the 
defendants  received  from  Russia,  except  those  from  Odessa, 
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1866.  as  agreed)  but  therein  made  de&nlt ;  nor  did  nor  would  th^ 
defendants  on  the  several  orders  executed  by  the  defendants 
from  Russia,  except  Odessa,  and  which  came  thro^ 
other  agents  in  Great  Britain,  allow  the  plaintifls  the  coi 
mission  of  SL  per  cent.,  as  agreed,  but  therein  made  defeolt 


I 


And  the  plaintifls  further  say  that  although  the  plainti 
were  ready  and  willing  to  continue  such  agency  as  afore 
said,  upon  the  terms  aforesaid,  yet  the  defendants  d 
the  continuance  of  the  said  agency,  and  whilst  the 
agency  was  still  subsisting  and  undetermined,  and  befoi        c 
the  expiration  of  the  said  term  of  ten  years,  contrary  to  th^  -e 
sud  agreement,  wrongfully  discharged  and  dismissed  tb-  -^e 
plaintifls  from  the  said  agency  and  employment,  whereb^^  ^1 
the  plaintifls  were  and  are  deprived  of  divers  great  gain 
and  profits,  &c. 

Plea  (inter  alia). — That  it  was  not  agreed  by  and  betweei 
the  plaintifls  and  defendants  as  alleged. — Issue  thereon. 

The  case  was  tried  before  P^ott,  B.,  at  the  Mancheste 
Winter  Assizes,  1865,  when  the  following  facts  appeared: 
The  plaintifls  carried  on  business  at  Manchester,  in  partne 
ship,  as  merchants,  and  the  defendants  were  agricultura.-^^ 
implement  makers  at  Leigh,  near  Manchester. 

In  April,  1864,  the  plaintifls  and  defendants  had  somu^  * 
interviews  and  negotiations  on  the  subject  of  an  intende^==^ 
Exhibition  at  Moscow,  when  the  terms  of  an  agreemen^^  ^ 
were  discussed,  the  plaintifls  declining  to  look  after  tb 
goods  at  the  Exhibition,  not  seeing  how  he  could  be  ben 

fited  by  it,  as  defendants'  names  were  on  the  machinen^ ^ 

when,  according  to  plaintifls'  evidence,  the  defendants  said^ 
to  obviate  the  difficulty,  they  would  make  an  agency  wit 
the  plaintifls  for  ten  years  if  the  plaintifls  would  bear  pare 
of  the  expense  of  the  Exhibition ;  that  the  defendants 
would  guarantee   an  agency  for  ten  years,  and  that  all 
orders  which  came  to  them  directly  or  indirectly  thej 


TRINITY   VACATION,    29    VICT.  591 

v^ould  give  plaintifis  a  commission  on.  The  plaintiff  Ernst 
Reqss  stated  that  he  was  going  out  to  Vienna  and  would 
go  on  to  Moscow  and  superintend  it  himself.  »• 

The  terms  were  not  then  reduced  to  writing,  but  the 
plaintiff  Ernst  Gustavus  Reuss  went  in  May,  1864,  to 
Vienna  on  other  business,  and  on  the  17th  day  of  July, 
1864,  left  Vienna  for  Russia,  where  he  stayed  a  month,  and 
was  during  that  time  occupied,  amongst  other  things,  in 
making  the  necessary  arrangements  for  exhibiting  the 
defendants'  machinery  at  the  Moscow  Show,  and  returned 
home  in  the  latter  end  of  August.  In  the  meantime 
a  quantity  of  goods  had  been  sent  by  the  defendants  to 
the  plaintiffs  for  the  purpose  of  being  forwarded  to 
the  said  show. 

On  the  return  of  the  plaintiff.  Ernst  Gustavus  Reuss, 
the  plaintiffs  sent  to  the  defendants  a  letter,  dated  the 
7  th  September,  1864,  stating  that  they  should  like  to  see 
Mr.  Sims  to-morrow,  if  possible,  on  business  of  import- 
ance. 

The  plaintiff  Ernst  Reuss  and  the  defendant  Sims 
accordingly  met,  and  after  their  interview  the  plaintiffs 
wrote  to  the  defendants  the  following  letter: — 

*'  Manchester,  8th  September,  1864. 
"  Messrs.  Picksley,  Sims  &  Co.,  Leigh. 

••  Referring  to  our  conversation  with  Mr.  Sims''  (mean- 
ing the  defendant  Sims)  ^^  respecting  the  machinery  for  the 
Moscow  Exhibition,  it  was  arranged  that  we  take  charge  of 
all  the  machines,  &c.,  in  Hull,  and  pay  for  our  accotmt 
all  freight,  charges,  insurances,  &c.,  till  delivered  in 
Moscow. 

''That  we  sell  in  Moscow  as  many  of  the  machines 
as  possible,  and  that  after  the  close  of  the  Exhibition 
the  unsold  remainder  be  at  your  risk  and  expense,  either 
to  keep  in  Moscow  or  return  home,  as  you  think  fit,  at 
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1866.  your  expense.  That  we  pay  you  here  cash  for  all 
machines  sold  during  the  Exhibition,  the  price  to  be  calcu- 
lated at  list  price  less  the  fidl  trade  discounts  for  casL 
That  you  pay  the  travelling  expenses  there  and  back  of 
Mr.  Smith,  but  that  we  pay  his  additional  salary  whilst  in 
Moscow  of  lOs.  per  day  and  his  hotel  bilL  That  the 
agency  for  Rossia  be  for  ten  years  (10)  from  date,  on 
following  conditions : — You  to  allow  us  full  discounts  ibr 
cash  on  all  orders  received  by  us  direct,  and  that  you  band 
over  to  us,  to  be  dealt  with  in  the  same  way,  all  orders  yoa 
receive  from  Russia  (excepting  those  from  Odessa).  On 
all  orders  executed  by  you  from  Russia  (excepting  Odessa) 
that  may  come  through  any  other  agent  in  Great  Britam 
you  allow  us  a  commission  of  five  (5)  per  cent.  That  we 
act  as  and  are  hereby  appointed  your  sole  agents  for  the 
kingdom  of  Italy  on  the  same  conditions  as  for  Russia. 
Awaiting  your  reply,  We  are.  Gentlemen,  Yours  truly, 

''  Ernst  Reuss  &  Ca" 
To  that  letter  the  defendants  replied  as  follows: — 

"  Bedford  Foundry,  Leigh, 

*^  Lancashire. 
«  Gentlemen.  *'  September  9th,  1864. 

**  Our  Mr.  Sims  desires  me  to  acknowledge  the  receipt 
of  your  favour  dated  the  8  th  inst.,  and  to  say,  as  fat 
as  the  agency  for  Russia  goes,  he  considers  it  satis&ctory 
(except  that  you  must  confine  yourselves  to  us  for  every 
description  of  machinery  we  manufacture,  and  which  you 
sell  in  Russia).  With  respect  to  Italy,  Mr.  Sims  cannot  at 
present  say  anything  about  it,  in  consequence  of  the  change 
which  is  likely  to  take  place  in  our  firm  shortly*  I  am, 
Gentlemen,  Yours  very  truly, 

"  pp.  Picksley,  Sims  &  Co., 

'^Josh.  Smith. 
*^  Messrs.  Ernst,  Reuss  &  Co.» 

•*  101,  Portland  Street,  Manchester." 
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To  this  last  named  letter  the  plaintifis  sent  no  reply,  but        1866. 
after  that  date  other  goods  were  sent  by  the  defendants  to 
the  pUuntifis  to  be  forwarded  by  the  plaintifis  to  Moscow 
ibr  the  purpose  of  being  exhibited  at  the  said  Moscow  Show 
in  the  same  manner  as  the  former  goods. 

After  the  letters  of  the  8th  and  9th  of  September  were 
received  the  plaintifis  on  their  part  took  charge  and  for- 
"warded  the  defendants*  goods  for  the  Moscow  Exhibition, 
which  opened  on  the  27th  September  (new  style),  and  the 
same  were  exhibited  at  and  during  the  said  Exhibition  by 
the  plaintifis  for  the  defendants,  amounting  in  value  to 
about  900/.,  and  a  portion  thereof  were  sold  by  the  plaintifis 
for  the  defendants  amounting  to  200/. 

The  plaintifis  have  also  made  the  various  payments 
reqmred  of  them  by  said  letters  of  the  8th  and  9th  of 
September,  in  addition  to  other  payments,  in  preparing, 
translating  and  publishing  cataldgues  of  the  defendants' 
goods,  amounting  to  400/.  and  upwards,  which  far  ex- 
ceeded all  the  commission  they  would  have  been  entitled 
to  for  the  sale  of  the  machinery  and  other  goods  exhibited 
as  aforesaid. 

It  was  objected  on  behalf  of  the  defendants  that  there 
Was  no  binding  agreement  within  the  4th  section  of  the 
Statute  of  Frauds. 

The  learned  Judge  reserved  the  point,  and  left  it  to  the 
jury  to  say  whether  the  plaintifis  accepted  and  acceded  to 
the  terms  of  the  agreement  contained  in  the  letters  of  the 
8th  and  9th  of  September,  1864,  telling  them  that  the 
If  oecow  and  Russian  agency  was  one  entire  contract.  The 
jury  having  found  a  verdict  for  the  plaintifis,  with  850/. 
^amages^ 

Brett,  in  Hilary  Term,  1866,  obtained  a  rule  to  enter  a 
nonsoity  on  the  ground  that  there  was  no  sufficient  memo- 
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1866.  randum  in  writing  of  the  contract  within  the  4th  section 
of  the  Statute  of  Frauds ;  or  for  a  new  trial  on  the  ground 
of  misdirection  in  the  Judge  ruling  that  the  Moscow  and 
Russian  speculations  were  one  contract ;  and  also  on  the 
ground  that  the  damages  were  excessive.  The  Coort 
having  dischai^ed  the  rule  on  the  plaintifis  consentiDg  to 
reduce  the  damages,  the  present  appeal  was  brought. 

Brett  {Littler  with  him)  argued  for  the  defendants  (a)— 
There  was  no  sufficient  memorandum  of  an  agreement 
within  the  4th  section  of  the  Statute  of  Frauds.    First,  the 
plaintiffs'  letter  of  the  8th  September,  1864,  contains  three 
distinct  proposals :  first,  as  to  the  employment  of  the  plain- 
tiffs with  reference  to  the  defendants*  machinery  for  the 
Exhibition  at  Moscow :  secondly,  as  to  the  agency  for 
Russia :  thirdly,  as  to  the  agency  for  Italy.  The  defendants* 
letter  of  the  9th  is  a  counter  proposal.     As  to  the  Moscow 
Exhibition  they  say  nothing.     As  regards  the  agency  for 
Russia  they  admit  that  the  plaintifis*  proposal  is  satisfisictoiji 
but  they  impose  an  additional  term,  viz.,  that  the  plainuSs 
should  not  sell  in  Russia  for  any  other  person  the  descrip- 
tion of  machinery  which   the  defendants  manufactured; 
and,  with  respect  to  the  agency  for  Italy,  they  state  their 
inability  to  come   to  any  determination  about  it.    The 
plaintiffs  did  not  reply  to  that  letter,  but  after  it  was  written 
the  defendants  sent  to  the  plain tifis  goods  for  the  Moscow 
Exhibition.     As  there  was  no  written  assent  on  the  part  of 
the  plaintifis,  even  if  there  had  lieen  a  parol  assent  that 
would  not  have  been  sufficient  to  satisfy  the  4th  section  of 
the  Statute  of  Frauds.     But  there  is  no  evidence  of  any 
parol  assent.     The  acceptance  by  the  defendants  of  the 
plaintiffs*  proposal  was  conditional  on  the  proposal  being 

(a)  June  19.    Before   WiUes,      lor,   J.,   Shee^  J.   and  Monlag* 
J.,  Byles^  J.,  Blackburn,  J.,  Mel-      Smith,  J. 
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modified.     Bat  in  oider  to  render  a  written  pixipasal  bind«^        is<^. 
ing  as  an  agreement  on  the  party  who  has  signed  it  there 
must  be  an  onconditional  acceptance  of  it :  Wanur  t.  WUr 
woMgUm  (a).     Secondlj,  assoming  that  there  was  a  parol 
acceptance  bj  the  plaintift  of  a  written  proposal  ogned  bj 
the  defendants,  that  is  not  a  suflBcient  memorandum  of  an 
agreement  within  the  4th  section  of  the  Statute  of  Frauds. 
The  decision  in  the  Court  below  proceeded  on  the  autho- 
rity of  Smith  T.  Nealt  (ft) ;  but  there  it  was  not  necessary 
to  decide  this  point,  because  the  agreement  was  capable  of 
being  performed  within  the  year.     Here  the  agreement  is 
onilateral,  and,  if  valid,  the  one  party  would  be  bound  for 
ten  years,  whilst  the  other  party  would  have  no  means  of 
enforcing  it.     At  the  time  the  letter  of  the  9th  was  signed 
by  the  defendants  it  was  not  an  agreement  or  a  memoran* 
dum  or  note  of  an  agreement,  but  a  proposal  only,  and  to 
hold  that  a  parol  acceptance  rendered  it  an   agreement 
would   let  in  the  mischief  which  the  Statute  of  Frauds 
was  intended  to  prevent.     It  may  be  that  the  acceptance 
was  only  conditional.  \Blaekbum^i. — In  the  time  of  Queen 
Anne  it  was  held  that  if  a  person  makes  a  proposal  in 
writing  and  signs  it,  and  there  is  afterwards  a  parol  accept- 
ance of  it  by  the  other  party,  that  b  a  binding  agreement : 
Coltman  v.  Vfcoi  (c).  That  case  is  cited  by  I^ord  SL  Leonards 
in  his  Treatise  on  Vendors  and  Purchasers,  p.  129, 14th  ed. 
fFilles,  J. — In  Coltman  v.  Upcot  the  acceptance  was  sub- 
ncribed,  but  not  until  two  or  three  days  after  the  parol 
acceptance.]     A  proposal  requires  no  stamp,  because  it  is 
neither  an  agreement  nor  a  memorandum  or  note  of  an 
agreement :   VoUam  v.  Fletcher  {dy    [Byles^  J.,  referred  to 
the  judgment  of  Sir  Thomas  Plumer,  M.  R.,  in  Martin  v. 

(a)  8  Drew.  523.  tract  and  Agreement,'*  527,  pi. 

(»)  2  C.  B.  N.  S.  67.  17. 

(e)  6  Ym.  Abrid.  tit.   **  Con.  (d)  I  Exch.  20. 

VOL.    IV. — H.    &    C.  B  B  EXCH. 
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186G.  Mitchell  (a).]  In  The  Liverpool  Borough  Bank  ▼.  Eede$  (J) 
the  agreement^  though  accepted  by  parol  only,  had  been 
acted  upon.  [  fVilles,  J.,  referred  to  Mozley  ▼.  TinUer  (c).] 
In  Williams  V.  Lake  (d)  Cockbum,  C.  J.»  pointed  out  that,  88 
regards  the  requisites  of  the  Statute  of  Frauds,  there  is  do 
difference  between  a  memorandum  of  an  agreement  and  an 
agreement  itself.  [Blachbum,  3, fTetened  to  Laythoarpf' 
Bryant  (e).] 

Manisty  {Holher  and  Baylii  with  him). — Looking  at  the 
surrounding  circumstances,  it  is  plain  that  the  letters  of  the 
8th  and  9th  September  constitute  one  contract  by  which 
the  plaintiffs  were  to  be  compensated  for  the  liability  and 
expense  which  thej  incurred  with  reference  to  the  Moscow 
Exhibition,  by  obtaining  the  Russian  agency  for  ten  jeara. 
The  letter  of  the  9th  was  either  a  proposal  afterwards 
assented  to  or  the  memorandum  of  a  previous  arrangement. 
The  authorities  support  the  proposition  that  a  prq)06al  in 
writing  signed  by  one  of  the  parties  and  followed  bj8 
parol  acceptance  by  the  other  is  a  sufficient  memorandam 
of  an  agreement  within  the  Statute  of  Frauds.  [He  referred 
to  Egerton  t.  Mathews  {/),  Sweet  v.  Lee  (^).] 

Brett  replied. 

WiLLES,  J. — We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  affirmed. 

The  action  is  brought  upon  a  contract  whereby  it  is 
alleged  that  the  defendants  employed  the  plaintiflfs  as  the 
defendants'  agents  in  Russia  for  the  sale  of  their  agpricol- 

(fl)  2  Jac.  &  W.  426, 427.  (c)  2  Bing.  N.  C.  785. 

(b)  4  H.  &  N.  139.  (f)  6  East,  307. 

(c)  1  C.  M.  &  R.  692.  (g)  3  Man.  &  G.  452,  note  «, 
((/)  2  £.  &  £.  349,  354.  462. 
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tural  machines^  the  service  rendered  by  the  plaintiffs  to  18(>G. 
be  paid  for  by  a  commission  on  all  orders  executed  from 
Russia,  Odessa  alone  being  excepted.  The  plaintiffs,  as 
incidental  to  the  agency  in  Russia,  agreed  to  render  the 
defendants  certain  services  in  the  exhibition  of  their 
machines  at  a  show  to  be  held  at  Moscow. 

It  appears  that  the  plaintiffs,  through  a  member  of  their 
firm,  had  negotiations  with  the  defendants  through  a  mem- 
ber of  their  firm  with  reference  to  the  exhibition  of  the 
defendants'  machines  at  the  show  about  to  take  place  at 
Moscow;  and  in  the  course  of  those  negotiations  the 
plaintifis  refused  to  incur  the  expense  which  they  would 
have  to  bear  unless  they  were  remunerated  in  some  manner. 
There  was  a  communication  between  the  plaintiffs  and  the 
defendants  as  to  the  mode  of  remuneration,  and  it  was 
snggested  that  the  plaintiffs  should  be  employed  not  only 
as  the  defendants'  agents  with  reference  to  the  show  at 
Moscow,  but  also  for  ten  years  as  the  defendants'  agents  for 
the  sale  of  their  machines  in  Russia,  Odessa  being  ex- 
cepted ;  and  also  that  the  plaintiffs  should  be  appointed  the 
lefendanta'  agents  for  the  kingdom  of  Italy.  That  nego- 
iation  when  first  entered  into  did  not  come  to  a  head* 
)ne  of  the  plaintifis,  Ernst  Reuss,  through  whom  the  busi- 
less  was  transacted,  appears  to  have  gone  abroad  for  some 
ime^  and  npon  his  return  to  this  country  he  sent  word  that 
le  desired  to  see  one  of  the  defendants,  Mr.  Sims,  on  busi* 
teas  of  importance,  being  that  respecting  which  the  nego- 
iation  had  previously  taken  place.  Accordingly,  an  inter- 
iew  took  place  between  them  at  which  the  terms  of  the 
gency  were  discussed,  and  the  letters  which  afterwards 
lasaed  between  the  parties  leave  no  doubt  that  the  discus- 
ion  related  to  the  show  at  Moscow,  and  the  agency  for  the 
ale  of  the  defendants'  machines  in  Russia,  except  Oilessa, 
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the  defendants  in  Italy. 


r.  Shortly  after  that  discussion  the  letter  of  the  8th  of  Sep- 
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tember^  1864^  was  written  by  the  plaintifis  to  the  defendants, 
and  on    the  following  day  an   answer  was  sent   by   the 
defendants  to  the  plaintifis.     The  letter  of  the  plaintifis  was 
to  this  effect. — [His  lordship  read  so  much  of  the  letter  as 
related  to  the  Moscow  Exhibition.]      Having  dealt  with 
the  matters  relating  to  the  Moscow  Exhibition,  which  was 
to  operate  as  accessory  to  the  general  agency,  and  as  an 
advertisement,   the   letter  proceeds  to  speak   of  matters 
cognate   and    not   distinct   from   the    matters    previously 
discussed,  and  to  say  **  that  the  agency  for  Russia  be  for 
ten  years   from  date  on  following  conditions.*'     It  then 
states  that  the  defendants  are  to  allow  the  plaintifis  fall 
discount  for  cash  on  all  orders  which  come  direct  through 
the  plaintifis ;  also  on  orders  which  the  defendants  received 
from  Russia ;  and  as  the  plaintifis  had  the  exclosive  con- 
tract of  agency  they  were  to  be  allowed  a  commission  on 
orders  received  by  the  defendants  through  any  other  agent 
With  respect  to  tins  part  of  the  arrangement,  it  is  not 
stated  that  the  plaintiffs  were  to  abstain,  during  the  period 
of  the  agency,  from  taking  orders  from  other  manufacturers^ 
<ind  that  appears  to  be  the  only  part  of  their  proposal  with 
respect  to  the  agency  in  Russia  to  which  the  defendants 
objected  in  their  letter  of  the  9th.     The  letter  of  the  8di 
proceeds  to  say  that  the  plaintiffs  are  to  act  as  the  sole 
agents  of  the  defendants  for  Italy  on  the  same  conditions 
as  for  Russia. 

Then  comes  the  letter  of  the  9th : — **  Our  Mr.  Sims 
desires  me  to  acknowledge  the  receipt  of  your  favoar, 
dated  the  8(h  inst.,  and  to  say,  as  far  as  the  agency  for 
Russia  goes,  he  considers  it  satisfactory."  The  letter  of 
the  8th  had  dealt  with  the  Exhibition  at  Moscow,  and  also 
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fith  the  valuable  agency  in  respect  of  the  loss  of  which         186G« 
lamages  were  given,  namely  the  agency  for  Russia,  except 
Odessa,  during  a  period  of  ten  years.     No  reference  is 
made  to  the  Exhibition  at  Moscow  as  distinct  from  the 
igency  in  Russia.     The  conclusion  is  that  the  writer  of 
the  letter  of  the  9th  considered  that  as  to  the  Exhibition  at 
Moscow  no  observation  was  required,  and  as  to  the  rest  of 
die  agency  for  Russia  it  was  satisfactory,  except  that  the 
plaintifls  must  confine  themselves  to  the   defendants   for 
every  description  of  machinery  which  the  defendants  manu- 
factured and  the  plaintiffs  sold  in  Russia.     That  was  the 
only  objection  made   to  the   agency  for  Russia,   always 
exclading  Odessa.     So  that  the  plaintiffs,  having  the  sole 
agency  for  the  defendants,  were  prevented  from  being  the 
agents  of  others.     That  was  a  term  which  the  defendants 
added.     With  respect  to  Italy,  the  defendants  say  that  in 
consequence  of  an  event  likely  to  happen  it  is  out  of  the 
question. 

Therefore  the  meaning  of  the  letter  of  the  9tb  Sep- 
tember is  this : — ''  It  is  true  that  we  came  to  an  arrangement 
yesterday;  that  was  with  respect  to  Russia,  excluding 
Odessa  and  including  Moscow,  subject  to  a  limitation 
which  you  had  forgotten  to  express,  namely,  that  you  arc 
not  to  be  the  agent  of  others  for  any  description  of 
machinery  which  we  manufacture ;  and  as  to  Italy  wc 
make  no  arrangement  whatever." 

Now,  that  is  either  a  memorandum,  signed  by  the 
defendants,  of  an  arrangement  which  had  taken  place,  or 
at  least  it  is  a  proposal  that  the  terms  of  the  letter  of  the 
8th  should  be  considered  as  the  basis  of  the  subsequent 
dealings  between  the  parties;  and  therefore,  as  stated  in 
the  first  count  of  the  declaration,  that  the  defendants 
should  employ  the  plaintiffs  as  the  agents  of  the  defendants 
in  Russia  fur  ten  years,  upon  the  terms  assented  to,  the 
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1866.  plaintiff  agreeing  not  to  take  during  that  time  an  agency 
for  any  other  firm  in  the  same  line  of  business,  an  excep- 
tion being  made  as  to  Odessa. 

The  show  at  Moscow  took  place,  and  the  goods  intended 
to  be  exhibited  were  forwarded  to  the  plaintifis  and  dealt 
with  by  them  as  they  had  undertaken.     Large  expenses 
were  incurred  by  the  plaintiffs  in  respect  of  the  goods,  as  to 
which  they  had  given  the  defendants  notice  that  they  would 
not  incur  any  expense  unless  they  were  reimbursed  by 
some  means,  the  means  suggested  being  their  employment 
as  agents  for  Russia  for  ten  years.     The  plaintifls,  there- 
fore, incurred  expenses  which  are  referable  to  their  em- 
ployment as  agents  for  the  exhibition  at  Moscow.     Then 
was  this  evidence  upon  which  the  jury  could  properly  find 
an  assent  by  the  plaintiffs  to  the  terms  of  the  letter  of 
the  9th  ?     It  is  insisted  on  the  part  of  the  defendants]  that 
the  jury  were  not  warranted  in  so  finding.     That  argu- 
ment consists  of  a  disseverance  of  the  letters  of  the  8tb 
and   9th.     But,   looking    at    surrounding   circumstances^ 
there  seems  no  reason  to  dissever  the  one  from  the  other. 
On  the  contrary,  there  seems  reason  to  connect  them  and 
to  say  that,   according   to   their  true  constructions,  they 
ought  to  be  treated  as  one  agreement     The  letter  of  the 
9tb,  leaving  out  any  mention  of  Moscow^  is  another  reason 
for  supposing  that  the  agency  for  Russia  was  considered 
by  the  defendants  to  conclude  the  whole  matter.     More- 
over, when  we  find  that  the  show  at  Moscow  was  connected 
by  way  of  advertisement  with  that  which  was  afterwards 
to  be  done  by  the  plaintiffs  as  the  defendants'  agents  in 
Russia,  there  appears,  both  by  the  correspondence  and  the 
nature  of  the  transaction,  sufficient  reason  for  treating  the 
whole   as  one  transaction.     Therefore   there   was  a   pe^ 
formance  of  that  which  was  to  be  done  by  the  plaintiffs, 
known  to  the  defendants^  which  was  evidence  of  an  assent 
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to  the  terms  contained  in  the  letter  of  the  9th  September,        ISCG. 
considered  with  reference  to  the  terms  contained  in  the 
letter  of  the  8th.     So  that,  treating  the  letter  of  the  9ih 
as  a  proposal  by  the  defendants,  there  was  evidence  of  an 
assent  to  it  by  the  plaintifis,  and  the  jury  have  so  found. 

That  being  so  in  point  of  fact,  how  ought  it  to  be  dealt 
with  in  point  of  law  ?  If  the  Statute  of  Frauds  were  out  of 
the  question,  no  inquiry  would  be  made  as  to  the  precise 
ttme  at  which  the  different  parts  of  the  transaction  took 
place.  The  question  would  be  whether  the  whole  was  one 
transaction,  and  whether  it  contained  an  assent  by  the 
parties  respectively  to  be  bound  by  the  same  terms. 

I  have  already  stated  that  there  was  such  an  assent.  But 
the  Statute  of  Frauds  introduces  a  new  clement  into  the 
discussion,  because,  in  certain  cases,  it  makes  it  necessary 
that  the  agreement,  in  order  to  be  binding,  should  be 
proved  by  a  writing  under  the  hands  of  the  person  to  be 
charged.  The  4th  section  requires  that  this  agreement,  as 
it  is  not  to  be  performed  by  either  party  within  a  year, 
should  be  in  writing  and  signed  by  the  party  to  be  charged, 
namely,  the  defendants.  Here  there  was  no  formal  agree- 
ment inter  partes,  such  as.a  conveyancer  or  an  attorney  would 
draw,  but  simply  a  proposal  on  the  one  side  that  the  parties 
should  be  respectively  bound  by  such  and  such  terms,  and 
an  assent  to  that  proposal  stating  the  terms  of  the  agree- 
ment. All  difficulty  with  respect  to  the  terms  of  the  pro- 
posal is  out  of  the  case,  because  they  were  contained  in  a 
letter  addressed  to  the  plaintiffs  and  signed  by  the  defend- 
ants, being  the  respective  parties  to  the  agreement  There- 
fore we  have  the  names  of  the  contracting  parties,  the  terms 
of  the  contract  restricting  the  agency  to  a  particular  busi- 
ness, a  confined  locality,  and  a  certain  time,  by  reference 
to  the  letter  of  the  8tli,  which  reference  is  equivalent  to  a 
recital  of  the  letter  of  the  8th  in  the  letter  of  the  9th. 
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1S66.  Then  the  only  question  is,  whether  it  is  sufficient^  to 

satisfy  the  4th  section  of  the  Statute  of  Frauds,  that  the 
party  to  be  charged  has  signed  the  proposed  agreement,  the 
other  party  not  having  then  assented  to  the  terms  proposed 
but  afterwards  assenting  to  them.  I  apprehend  that  both 
upon  reasoning  and  authority  a  proposal  so  signed  and 
assented  to  does  become  a  memorandum  of  an  agreement 
within  the  4th  section  of  the  Statute  of  Frauds. 

By  way  of  illustration,  a  variety  of  cases  may  be  put^  not 
depending  on  the  Statute  of  Frauds.  Two,  however,  wiH 
be  sufficient.  Under  the  Joint  Stock  Companies  Act, 
19  &  20  Vict.  c.  47>  it  is  necessary,  in  order  to  constitute 
membership,  that  there  should  be  an  acceptance  of  shares 
in  writing  under  the  hand  of  the  allottee :  (see  Schedule 
Table  B.  (1.);  and  where  a  Company  was  only  empowered 
to  make  calls  upon  shareholders,  and  a  Court  of  equity 
could  only  make  a  person  a  contributory  who  had  agreed 
in  writing  to  be  a  shareholder,  it  was  at  first  supposed  that 
it  was  necessary  that  something  should  be  done  in  writing 
by  a  member  after  the  allotment  of  the  shares  to  him. 
There  is  a  case  in  the  books  that  a  person  ought  not  to 
be  held  a  member  who  proposed  to  take  a  certain 
number  of  shares,  although  fifty  were  allotted  to  him  in 
consequence  of  his  proposal,  and  although  the  proposal  was 
in  writing  and  signed  by  him,  because  he  had  not  in  writing 
consented  to  become  a  shareholder  (a).  But  when  that 
case  came  to  be  considered  in  the  Court  of  Common  Fleas, 
that  Court  said  that  it  was  a  mistake  to  suppose  that  there 
was  no  acceptance  in  writing  because  the  acceptance  pre- 
ceded the  offer;  and  that  the  true  mode  of  regarding 
transactions  of  that  description  was  to  consider,  no  matter 
how  many   moments  of  time   intervened  between  each 

(a)  The  New  Brunswick  and     pany  ▼.  Muggeridye^  4  H.  &  ^' 
Canada  Land  and  Railway  Com'-      1 60.  580. 
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tfansactioiif  whether  all  that  took  place  did  not  conslitate        IBGG, 
one  transaction ;  and  the  Court  decided  that  the  acceptance 
was  complete  by  a  proposal  in  writing  followed  bj'  an  al- 
lotment assented  to  by  the  allottee  (a).     There  the  Court 
considered  and  unanimously  acted  upon  the  judgment  of  my 
brother  Blackburn  in  the  case  of  Cusack  v.  Robinson  {b\  in 
which  it  was  held  that  an  acceptance  of  goods  under  the 
17th  section  of  the  Statute  of  Frauds  might  be  prior  to 
their  delivery,  and  that  it  was  not  necessary  that  what  was 
to  bind  as  an  assent  should  follow  the  delivery,  but  might 
precede  it.     It  is  a  fallacy  to  suppose  that  because  acts 
happen  at  various  periods  of  time,  whether  it  be  at  intervals 
of  a  day,  or  weeks,  or  months,  they  cannot  in  point  of  law 
be  connected  so  as  to  constitute  as  much  one  transaction  as 
if  the  parties  were  in  a  room   together  and   the   whole 
transaction  had  then  passed  between  them  face  to  face. 
That  was  the  ground  on  which  the  Lord  Keeper,  in  the 
case  of  Coleman  v.  Upcot  (c),  founded  his  decision  that  an 
offer  in  writing  to  sell  an  interest  in  land,  accepted  by 
parol,  became  binding  as  a  contract  upon  the  person  who 
made  the  offer.     There  the  Lord  Keeper  puts  the  case  of 
two  persons  being  in  company,  and  one  of  them  writing 
down  a  proposed  agreement  and  signing  it,  and  the  other 
afterwards  assenting  to  it,  and  preferring  his  bill  for  a 
specific  performance ;  and  that  was  treated  by  the  Lord 
Keeper  as  a  suflScient  binding  memorandum  of  an  agree- 
ment within  the  Statute  of  Frauds. 

I  cannot  say  that  case  was  followed,  but  the  principle  of 
it  was  assented  to'  by  Vice  Chancellor  Kindersley  in  the 
case  of  Warner  v.  Wellington  (d).     The  Vice  Chancellor, 

(a)  The    Bog    Lead   Mining  (c)  5  Vin.  Abr.  tit.  "  Contract 

Company  v.  Montague^  10  C.  B.  and  Agreement,**  527,  pL  17. 
N.  S.  481.  ((Q  3  Drew.  523. 

(&)  1  B.  &  S.  299. 
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1866.  I  suppose,  observed  the  ^'  nota  bene**  in  ViD.  Abr.,  that  Mr. 
ColmaD  did  sign  the  agreemeDt  although  not  till  three  or 
four  days  after  he  had  accepted  it  bj  parol ;  and  therefore 
the  learned  Judge  treated  that  case  as  not  precisely  in 
point  to  shew  that  a  parol  acceptance  was  sufficient,  although 
the  Lord  Keeper's  judgment  certainly  proceeded  on  that 
ground,  and  although  Lord  St  LeanardM,  in  his  work  od 
Vendors  and  Purchasers  (a),  treats  the  case  of  Coleman  ?. 
Upcot  as  an  authority  to  that  effect.  The  case  of  fFarmr 
▼•  WdUngton  {b)  was  followed  by  Smith  ▼.  Neale  (c)  in  the 
Court  of  Common  Pleas,  and  was  cited  and  acted  upon 
in  the  Court  of  Exchequer  in  the  case  of  Tlie  Liverpool 
Borough  Bank  ▼•  Eficles  (d). 

So  far  with  respect  to  agreements  which  must  be  mutual, 
but  to  which  the  statute  requires  only  the  hands  of  the 
party  to  be  chaiged.  But  there  are  two  classes  of  agree- 
ments to  which  reference  may  be  made,  and  the  law  as 
to  which  may  be  usefully  considered  in  determining  the 
present  question,  and  which  fortify  our  decision  with  con- 
siderable authority.  One  is  the  class  of  cases  in  which  a 
proposal  is  made  which  may  or  may  not  be  acted  ufOOf 
the  party  in  whose  favour  it  is  made  having  an  option  whe- 
ther he  will  or  will  not  act  upon  the  contract  of  the  partj 
to  be  charged.  Such  is  the  ordinary  case  of  a  guarantee, 
and  that  case  is  the  more  notable  because  it  is  within  the 
very  terms  of  the  4th  section  of  the  Statute  of  Frauds. 
The  creditor  may  supply  the  goods  or  not  as  he  thiul^ 
proper,  but  if  he  does  supply  them  the  surety  is  unques- 
tionably bound,  except  in  such  cases  as  Mozley  v.  Tixir 
ler  {e\  where,  on  the  true  construction  of  the  guaraotee, 
which  was  in  the  form  of  a  letter  from  the  defendant  to 

(a)  P.  129,  14th  ed.  (rf)  4  H.  &  N.  139. 

(h)  3  Drew.  523.  (e)  I  C.  M.  &  B.  692. 

(c)  2  C.  B.  N.  S.  67. 
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;he  plaintifis,  it  required  an  answer  by  way  of  assent  before  18C6. 
t  could  be  acted  upon.  But  even  there,  if  the  creditor  ^^P^^ 
lad  answered  by  assenting  and  supplied  the  goods,  the 
guarantee  would  have  been  binding.  That  is  a  remarkable 
:a8e  because  the  surety  having  given  a  reference  in  effect 
said,  **If  you  are  satisfied  as  to  my  solvency,  I  am  answerable.'' 
But  it  was  not  considered  by  any  member  of  the  Court  that 
there  ought  to  be  an  assent  in  writing.  Parhe^  B.,  in  his 
judgment,  said  that  it  was  only  necessary  to  have  the  sig- 
nature of  the  party  to  be  charged ;  and  it  was  never  sug- 
gested throughout  the  judgment  that  the  creditor  must 
assent  in  writing.  Here,  therefore,  there  is  a  singular  con- 
firmation, as  appears  to  me,  of  our  judgment  in  the  present 
case,  that  the  whole  of  the  contract,  in  the  sense  of  the 
whole  of  that  which  shews  (hat  both  parties  are  bound,  need 
not  be  in  writing.  If  all  the  terms  of  the  contract  are  in 
writing,  and  there  is  the  signature  of  the  party  to  be 
charged,  that  is  enough. 

It  is  said  that  such  a  decision  will  increase  firaud  and 
perjury^  which  the  statute  intended  to  prevent.  I  cannot 
agree  to  that,  because,  in  the  first  place,  a  person,  in  order 
to  enforce  an  agreement,  must  not  only  prove  that  the 
agreement  was  entered  into,  but  also  that  he  did  on  his 
party  or  was  ready  to  do  until  discharged,  so  much  as  would 
entitle  him  to  receive  the  benefit  under  it.  Next,  if  that 
aif^iment  is  of  any  avail,  it  is  also  good  to  shew  that  not 
only  a  proposal  assented  to  is  not  sufiicient  although  signed 
by  the  party  to  be  charged,  but  it  is  also  good  to  shew  that 
a  legally  drawn  agreement  signed  by  one  party  otight  not 
to  bind  unless  the  other  party  is  bound  by  it ;  because  it 
may  be  said,  ^*  See  how  easily  a  person  who  has  not  signed 
may  evade  his  agreement  and  insist  u^Kin  the  perform- 
ance of  the  agreement   by  the   party   who   has  signed." 
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That  was  considered  in  the  case  o(  LaythoarpY.  Bryant  {a), 
where^  notwithstanding  the  doubt  expressed  by  Sir  Thonm 
9.  Plumer  in  the  case  of  Martin  v.  Mitchell  {b\  the  Coort 

held  it  sufficient  that  the  party  to  be  charged  had  signed. 
There  it  was  pointed  out  in  the  course  of  the  aigament, 
that  unless  there  is  mutuality  in  the  substance  of  the  con- 
tract, the  Court  will  not  enforce  it ;  but  it  does  not  follow 
that  there  must  be  mutuality  in  the  signature. 

llie  only  other  case  to  which  I  shall  refer  is  where 
both  parties  must  sign  the  contract,  in  order  to  make 
it  effectual.  That  is  the  case  of  an  ordinary  lease  for 
years,  not  under  seal,  which  must  be  in  writing  and 
signed  by  both  lessor  and  lessee.  I  am  not  speaking  of 
leases  under  the  statute  8  &  9  Vict  c  106,  s.  3,  by  which 
it  appeared  the  legislature  thought  it  beneficial  that 
certain  leases  should  be  under  seal;  but  I  am  speakiog 
of  leases  affected  by  the  Statute  of  Frauds,  and  in  which,  if 
signed  by  the  lessee  only  and  not  the  lessor,  the  lessee 
would  take  no  interest,  according  to  the  case  of  Soprm  v* 
Skurro  (e).  But  suppose  the  lessee  in  such  a  case  had 
signed  before  the  lessor,  every  argument  urged  upon  os  to 
shew  that  no  agreement  had  been  signed  would  apply 
equally  to  that  case,  because  no  valid  agreement  woold 
exist  unless  the  other  party  signed.  But  would  it  make 
any  difference  whether  the  lessee  or  the  lessor  signed  first? 
Other  instances  might  be  produced,  but  it  is  sufficient  to 
say  that  the  law  is  clear.  Regard  must  be  had,  not  to 
the  time  when  the  one  party  or  the  other  assented,  but  to 
the  entire  transaction,  and  if  the  assent  amounts  to  a  con- 
tract there  is  evidence  to  satisfy  the  4th  section  of  the 
Statute  of  Frauds,  and  an  action  is  maintainable  on  the 
contract,  although  it  is  not  signed  by  both  parties. 

(a)  2  Bing.  N.  C.  735.  (6)  2  Jac.  &  W.  426, 427. 

(c)  Yelv.  18. 
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For  these  reasons  we  are  all  of  opinion  that  the  doctrine        186G. 
lid  down  by  Kindersley^  V.  C,  is  the  true  interpretation      ^'^^^'^^ 
f  the  4th  section  of  the  Statute  of  Frauds,  which  doctrine  t . 

PiCKSLET. 

t,  in  reality  not  new,  but  only  a  recapitulation  of  a  contem- 
oraneous  exposition  of  the  statute.  The  judgment  of  the 
/ourt  will  therefore  be  affirmed. 

Judgment  affirmed. 


MEMORANDA. 

In  this  Vacation  Lord  Cranworth  resigned  the  Great 
Seal,  and  it  was  delivered  to  Lord  Chelmsford. 

Sir  Roundell  Palmer  resigned  his  office  of  Her  Majesty's 
Vttomey  General,  and  was  succeeded  by  Sir  Hugh 
M^Calmont  Cairns. 

Sir  Robert  Porrett  Collier  resigned  his  office  of  Her 
Majesty's  Solicitor  General,  and  was  succeeded  by  William 
BoviH,  Esq.,  one  of  Her  Majesty's  Counsel,  who  afterwards 
'eceiYcd  the  honour  of  Knighthood. 

Sir  Frederick  Pollock,  Knt.,  resigned  his  office  of  Chief 
Baron  of  the  Exchequer,  and  was  afterwards  created  a 
Baronet  He  was  succeeded  by  Sir  Fitzroy  Edward  Kellyy 
)ne  of  Her  Majesty's  Counsel,  who  was  previously  called 
to  the  degree  of  the  coif,  and  gave  rings  with  the  motto 
*'  Constantia." 

Sir  James  Lewis  Knight  Bruce  resigned,  on  account  of 
ill-health,  his  office  of  Judge  of  the  Court  of  Appeal  in 
Chancery,  and  was  succeeded  by  Sir  Hugh  M^Calmont 
Cairns,  Her  Majesty's  Attorney  General. 

John  Molt,  Esq.,  one  of  Her  Majesty's  Counsel,  was 
appointed  Her  Majesty's  Attorney  General 
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RooEsa  V.  RoBEBTe,  Sw.  24. 

X  HE   plaintiff  in  this  case,  having  oblained  judgment  Ad«btor, 

against  the  derendant,  issued  a  nrit  of  R.  fa.,  under  which  bud  been 

the  sheriff  seized   the   defendant's  goods.     On   the  ]5lb  cution  undn 

of  November,  and  whilst  the  sheriff  remained  in  posses-  fi.fa"'i^rore 

non  of  the    goods  under   the   writ,   a  deed   was   made,  ^^,^^' 

nnder  the  Bankruptcy  Act,  1861,  between  the  defendant  *i^^7™'j'"' 

of   the  one   part  and   the  several   persons  who  were  his  f^e  is^od 

'                                              "^  *«tionofthft 

creditors  of  the  other  part,  whereby  the  defendant  cove-  Buaknipicy 

.              . .         i-                     . .        ^  „    „ ,  ■  Ai't,  laii, 

nanted  to  pay  his  creditors  a  composition   of  2t,  6d.  in  which  was 

the  pound,  by  three  instalments,  at  three,  six,  and  nine  tered.-^e£f 

months  after   the   r^tration  of  the   deed.     The   deed,  J^th^foQ 

which  contained  no  assignment  of  the  debtor's  property,  J^"**^'"™ 

was  executed  by  a  majority  in  number,  representing  three-  Ji''!"'*'*'  "** 

fourths  in  value  of  the  creditors  of  the  defendant,  and  was  ordered  tb« 

duly  registered  on  the  16th  November.  The  deed  cod-  vithdrawfrom 
tained  a  covenant  by  the  creditors  not  to  sue,  arrest,  attach 
or  take  ibe  defendant  in  execution  for  the  amount  of  their 
debts.  An  advertisement  of  the  deed  was  duly  published 
in  the  London  Gazette.  The  defendant  obtained  a  certifi- 
cate of  the  due  registration  of  the  deed  and  for  the  pro- 
tection of  himself  and  bis  goods. 

The  defendant  took  out  a  summons  at  Chambers  calling 
TOL.   IV.^H.  &  C.  9   8  UXCH. 
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on  the  plaintiff  to  shew  cause  why  the  sheriff  should  n 

withdraw  from  possession,  and  Martin^  B.,  made  an  ord 

».  accordingly,  the  plaintiff  to  be  at  liberty  to  apply  to  t 

XvOBEHTS* 

Court. 


Crampton  Hutton  now  moved,  upon  an  affidavit  of  l\^e 
above  facts,  to  rescind  the  order  of  Martin,  B. — The  ques- 
tion is  whether  the  execution  of  a  deed  under  the  192nd 
section  of  the  Bankruptcy  Act,  1861,  is,  by  the  operation 
of  the  197th  section,  rendered  equivalent  to  an  adjudica- 
tion in  bankruptcy,  so  that  the  plaintiff,  not  having  levied 
his  execution  by  seizure  and  sale,  is  precluded  by  the  184ih 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
from   receiving   more    than   a   rateable   part  of  his  debt. 
{Kelly,  C.  B.— The  198th  section  of  the  Bankruptcy  Act, 
1861,  says  that  after  notice  of  the  filing  and  registration  of 
the  deed  no  execution  shall  be  available  to  any  creditor; 
but  if  the  sheriff  proceeded  to  sell,  this  execution  would  be 
available.]     That  enactment  has  reference  to  a  levy  afUf 
the  execution  of  the  deed.     [KeUy,   C.  B.— How  do  yoa 
distinguish    this  case  from  Baersalman   v.   Langhndi  (o) 
and  Marks  v.  Hall  (b)  ?]   ^  Those  were  cases  of  execution 
against  the  person,  not  the  property  of  the  debtor.    Here 
the   goods   were   bound   by   the   execution,   so  that  the 
plaintiff  was  no  longer  a  creditor:    Giles  v.    Grover{c\ 
[Piffott,  B.  referred  to  O'BHen  v.   Brodie  (d).]     There  the 
execution Mebtor  had  been  adjudicated  a  bankrupt,  so  that 
the  case  was  within  the  terms  of  the  184th  section  of  tbc 
Bankrupt  liaw  Consolidation  Act,  1849.     Here  the  deed 
contains   no   assignment  of  the  debtor's   property.    The 
registration  can  only  relate  back  to  the  date  of  the  deed, 
and  here  the  levy  by  seizure  was  before   the  execution  oi 
the  deed. 

(a)  3  H.  &  C.  433.  (c)  1  CI.  &  F.  72 ;  9  Bing.  l'^^- 

(b)  36  L.  J.  Q.  B.  40.  Id)  Ante,  p.  544. 
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Ebllt,  C.  B. — I  am  of  opinion  that  the   order  of  my 

brother  Martin  was  quite  correct,  and  in  strict  conformity 

with   the  act  of  parliament.     The   198th   section  of  the  © 

n     1  »  1      /.I.  Roberts. 

ISaDkrtiptcy  Act,  1861,  says  that  ''after  notice  of  the  fihng 

and  registration  of  such  deed  has  been  given  as  aforesaid" — 
and  here  that  notice  has  been  given — no  **  process  against 
the  debtor's  property  in  respect  of  any  debt,  and  no  pro- 
cess against  his  person  in  res()ect  of  any  debt  &c  shall  be 
available  to  any  creditor."  It  is  not  disputed  that,  if  this 
had  been  a  process  against  the  person  (indeed  the  authori- 
ties are  clear  and  uniform),  the  Court  would  have  been 
bound  to  discharge  the  debtor  out  of  custody,  and  so 
prevent  the  process  from  being  any  longer  available  to  the 
creditor.  Baersalman  v.  Langlands  in  this  Court,  and  Marks 
▼•  Hall  in  the  Court  of  Queen's  Bench^  are  conclusive  upon 
that  point  The  authority  of  those  cases  is  not  dispute(), 
and  it  seems  to  me  that  in  this  respect  it  is  impossible 
to  distinguish  between  process  against  the  property  and 
process  against  the  person  of  the  debtor.  The  words  of 
the  act  of  parliament  which  relate  to  process  against  the 
property  and  those  which  relate  to  process  against  the 
person  are  actually  identical,  and  the  remedy  and  duty  of 
the  Court  is  in  each  case  the  same.  Under  these  circum- 
stances I  am  of  opinion  that  the  order  of  my  brother 
Martin  was  right,  and  the  rule  must  be  refused. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  real  question 
is,  what  is  the  meaning  of  the  word  *'  available"  in  the  198th 
section  of  the  Bankruptcy  Act,  1861?  Now  if  we  look, 
not  merely  at  this  section,  but  at  the  previous  sections,  they 
shew  bow  the  legislature  has  dealt  with  evils  on^oth 'sides. 
The  law  used  to  be  that  if  the  creditor  was  diligent  in  the 
prosecution  of  his  claim  the  law  would  protect  him.  Of 
late,  the  legislature  seems  to  have  taken  a  different  view, 

s  s  2 
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1866.        and  sought  to  prevent  the  evil  of  one  creditor  sweeping 
^^^3       away  the  whole  of  the  debtor's  property.     On  the  other 
*'•  hand^  formerly  debtors  were  living  in  prison  in  the  enjoy- 

ment of  their  property  while  their  creditors  got  nothing. 
Those  were  two  conflicting  evils,  and  I  have  no  doubt  that 
the  meaning  of  the  word  "  available"  is  that  stated  by  the 
Lord  Chief  Baron.     An  instance  of  the  other  evil  lately 
came  before  me.     Property  had  been  seized  under  an  eze-' 
cution,  and  the  sale  was  advertised  for  a  particular  day. 
An  application  was  then  made  to  me,  under  an  interpleader 
order,  to  postpone  the  sale  for  a  week,  as  the  property 
would  produce  double  what  it  would  under  a  forced  sale. 
All  parties  were  desirous  to  get  the  utmost  value  for  it,  bat 
the  fear  of  a  bankruptcy  occurring  in  the  interval  compelled 
the  creditor  to  insist  on  his  right  to  sell,  and  the  property 
was  sold  at  a  sacrifice  of  3000/. 

Bramwrll,  B. — I  have  no  doubt  that  the  construction 
put  upon  this  Act  by  the  Lord  Chief  Baron  is  correct,  viz., 
that  the  execution  shall  be  no  longer  '*  available."  The 
language  of  the  198th  section  is  too  clear  to  admit  of 
argument. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  think  that 
the  language  of  the  Act  is  too  plain  to  admit  of  any  mis- 
take in  construing  it.  I  can  well  understand  the  policy  of  the 
law  in  preventing  one  creditor  from  getting  all  the  debtor's 
goods,  and  depriving  the  others  of  an}^  advantage,  lliere 
are,  however,  cases  where  composition  deeds  are  only  made 
to  protect  the  property  of  fraudulent  debtors. 

Rule  refused. 


% 
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18G6. 


Tetley  and  Others  v.  Wandless.  Nov.  16. 


Ti 


HIS  action   was  commenced   on  the   24th   of   April,  Toadeclara- 
1866*     The  declaration  was  for  goods  sold  and  delivcredi  action  com- 

m  menced  on 

*^-  the  24th  April, 

Plea.— That  after  the  accruing  of  the  plaintiffs'  claim,  H^^^^^ 
and   after  the  11th   October,    1861,  the   defendant   then  pleaded  that, 

'  '  on  the  7th 

being  a  debtor  within  the  true  intent  and  meaning;  of  the  ^'^7»  ^S^' » 

"  deed  was  made 

Bankruptcy  Act,  1861,  and  indebted  to  divers  persons^  a  under  the 

Bankruptcy 

deed,  bearing  date  the  7th  May,   1866,  was   made   and  Act,  18G1, 
entered  into  between  the  defendant  of  the  first  part,  J.  defendant  of 
Dobbing  of   the   second    part,   and   the  several   persons  surety  of 
respectively  creditors  of  the  defendant,  or  the  authorised  pa^t^^d  the 
aeents  of  such  creditors  (not  only  those  whose  names  and  ^®^®™^  P®f" 

^  ^  •'  sons  creditors 

seals  were  thereunto  subscribed  and  set,  but  also  all  others  of  the  defend- 
ant (not  only 

t/ie  creditors  of  the  defendant)^  of  the  third  part ;  and  that  those  whose 

names  and 

the  said  deed  related  to  the  debts  and  liabilities  of  the  seals  were 
dtffendant,  and  his  release  therefrom,  and  was  in  all  respects  subscribed 
a  composition  deed  within  the  true  intent  and  meaning  aLo^aU other 

ihe  creditors 
of  the  defend- 
ant) of  the  third  part :  whereby,  after  reciting  that  the  defendant  was  indebted  to  the  said 
several  creditors  in  the  several  sums  of  money  set  opposite  to  their  respective  names  in  the 
BckedtiU  thereuntOy  and  that  it  had  been  agreed,  by  the  statutory  majority  of  creditors,  to 
accept  the  composition  and  security  therein  expressed  in  satisfaction  of  such  respective 
dthts :  in  consideration  of  the  promissory  notes  of  the  defendant  and  the  surety  for  payment 
to  the  said  respective  creditors  of  the  composition  of  bs.  iu  the  pound  on  the  respective  sums 
of  money  aforesaid^  the  creditors  of  the  aefendant,  partie^s  thereto  of  the  third  part,  released 
the  defendant,  and  accepted  the  composition  in  satisfaction  of  the  debts  owing  to  them  by 
the  defendant  specified  in  the  schedule.  And  the  defendant  and  his  surety  covenanted  with 
each  and  every  of  the  creditors  parties  thereto  of  the  third  part  to  pay  to  them  the  composi- 
tion and  deliver  the  promissory  notes. 

Held. — First :  that  the  release  was  absolute,  and  that  it  was  not  necessary  to  aver  or 
prove  a  tender  of  the  composition  or  promissory  notes. 

Secondly :  that  the  deed  was  not  bad  on  the  ground  of  inequality  in  the  rights  of  the 
creditors ;  for,  according  to  the  true  construction  of  the  deed,  not  only  the  creditors  named 
in  the  schedule  but  the  whole  body  of  creditors  were  entitled  to  the  benefit  of  it. 

Thirdly :  that  the  plea  ou^ht  to  have  been  pleaded  in  bar  of  the  turther  maintenance  of 
the  action,  and  that  in  such  form  it  would  operate,  by  Wrtue  of  the  rt'lease,  as  a  bar,  not 
only  to  the  debt,  but  also  to  damages  and  costs. — So  held  in  the  Exchecjuer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer. 
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and  provisions  of  the  Bankruptcy  Act,  1861.     And  by  the 

said  deed,  after  reciting  that  the  defendant  was  indebted  to 

9.  the   said  several  creditors  in   the  several  sums  of  money 

Wamdlebs.  .  . 

set  opposite   to   their  several  and  respective  names  tn  the 

schedule  thereunder  written  (over  and  above  the  balance 
of  the  securities  by  them,  or  any  of  them,  respectively 
held);  and  it  was  agreed,  by  a  majority  in  number  of 
the  said  several  creditors  representing  three  fourths  id 
vahie  of  the  creditors  of  the  defendant  whose  debts 
respectively  amounted  to  \0L  and  upwards,  to  accept 
the  composition  and  security  therein  expressed  in  full 
satisfaction  of  such  respective  debts,  it  was  witnessed  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration 
of  the  joint  and  several  promissory  notes  of  the  defendant 
and  the  said  J.  Dobbing,  for  payment  to  the  said  respeetioe 
creditors  of  the  defendant  of  the  composition  of  d«.  in  tbe 
pound  on  the  respective  sums  of  money  as  aforesaid,  dated 
the  27th  of  April  then  last  past,  payable  to  the  respect 
creditors  of  the  defendant  four  months  after  the  date  thereof 
respectively,  they  the  said  creditors  of  the  defendant,  parties 
thereto  of  the  third  part,  for  themselves  and  their  several 
and  respective  partners,  &c.,  did,  and  each  of  them  did 
for  himself,  his  heirs,  &c.  (but  so  far  only  as  related  to  the 
acts  of  himself,  his  executors,  &c.,  and  partners),  to  the 
intent  that  these  presents  should  be  valid,  effectual  and 
binding  on  all  the  creditors  of  the  defendant  pursuant  to 
the  provisions  of  the  Bankruptcy  Act,  1861,  thereby 
release  unto  the  defendant,  his  heirs,  $cc.,  all  actions,  suits, 
debts,  claims  and  demands  which  the  creditors  of  the 
defendant,  and  their  several  and  respective  partners,  or 
any  or  either  of  them,  had  or  had  had  against  the  defend- 
ant, and  did  thereby  accept  the  said  composition  so  payaUe 
as  aforesaid  in  full  satisfaction  and  discharge  of  their  several 
debts  and  sums  of  money  due  and  owing  to  them  by  tbe 
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defendant,  specified  in  the  said  schedule.  And  they  the 
creditors  of  the  defendant,  parties  thereunto  of  the  third  xetlet 
part,  did  also  for  themselves  and  their  several  and  re"  __  »• 
spective  partners,  and  each  of  them  did  for  himself,  his 
heirs,  &c.,  covenant  with  the  defendant,  that  it  should  be 
lawful  for  the  defendant,  his  heirs,  &c.,  to  plead  these  pre- 
sents in  bar  of  every  action  or  suit  which  might  thereafter 
be  brought  against  the  defendant  by  any  of  his  creditors 
parties  thereto  of  the  third  part  Provided  always,  that 
neither  these  presents,  nor  anything  therein  contained, 
should  be  construed  to  invalidate  or  in  any  manner  affect 
any  mortgage,  charge,  lien  or  other  specific  security  of  any 
debt  or  sum  of  money  due  or  owing  by  the  defendant. 
And  each  of  them,  the  defendant,  and  the  said  J.  Dobbing, 
for  himself,  his  heirs,  &c.,  did  thereby  covenant  with  each 
and  every  of  the  creditors  of  the  defendant,  parties  thereto 
of  the  third  part,  that  they,  the  defendant  and  the  said  J. 
Dobbing,  or  one  of  them,  should  and  would  pay  to  each 
and  every  of  the  creditors  of  the  defendant  6«.  in  the  pound 
upon  their  respective  debts  as  aforesaid,  at  or  immediately 
after  the  execution  of  these  presents  by  the  said  majority 
of  his  said  creditors  as  aforesaid ;  and  that  each  of  them, 
the  defendant  and  the  said  J.  Dobbing,  their  executors, 
&c.,  should  and  would  make  and  deliver  to  each  and  every 
of  the  creditors  of  the  defendant,  upon  demand,  at  or  ira- 
mediately  after  the  execution  of  these  presents  by  the  said 
majority  of  the  said  creditors  as  aforesaid,  the  said  pro- 
missory notes ;  and  that  they,  the  defendant  and  the  said 
J.  Dobbing,  or  one  of  them,  their  or  his  executors,  &c., 
would  pay  the  said  promissory  notes  for  the  payment  of 
the  said  composition  of  6s,  in  the  pound  as  and  when  the 
same  should  become  due  and  payable. — The  plea  contained 
averments  of  the  due  execution  of  the  deed  by  the  sta- 
tutory mnjority  in  number  and  value   of  the  creditors; 
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1866.        ^°^  ^7  ^^®  defendant  and  the  said  J.  Dobbing ;   of  its 

^-^^y-^^      registration  within  twenty-eight  days  after  its  execution, 
Tktlet  ^  ,  , 

V,  and  of  the  performance  of  all  the  other  conditions  required. 

by  the  statute  to  render  the  deed  valid  and  binding  o 

non-assenting  creditors. 

Issue  thereon. 

At  the  trial,  before  Lush,  J.,  at  the  Carlisle  Summe 
Assizes,  1866,  it  was  proved  that  the  plaintifls  bad  neve 
executed  or  assented  to  the  deed ;  and  that  their  debt  w 
not  in  the  schedule.     There  was  no  evidence  that  an 
tender  had  been  made  to  them  of  the  promissory  notes  ow 
composition.  The  statutory  requisitions  had  been  complieil 
with. 

It  was  contended,  on  the  part  of  the  plaintifls,  that  the 
plea  was  not  proved,  on  the  grounds,  first,  that  it  was  a 
plea  in  bar  of  the  action  generally,  and  not  of  its  further  . 
maintenance  ;  secondly,  that  there  was  no  proof  of  a 
tender  of  the  composition.  The  learned  Judge  directed 
a  verdict  for  the  defendant,  reserving  leave  to  the  plaintifls 
to  move  to  enter  the  verdict  for  them  ;  the  Court  to  be  at 
liberty  to  amend  the  pleadings  on  such  terms  as  they  might 
think  fit. 

Kemplay,  in  the  present  Term,  obtained  a  rule  nisi 
accordingly,  or  to  enter  judgment  for  the  plaintifls  non 
obstante  veredicto,  on  the  grounds,  first,  that  the  deed  did 
not  release  the  plaintifls^  debt,  it  not  being  a  scheduled 
debt :  secondly,  that  the  provisions  of  the  deed  were  un- 
equal, the  giving  of  the  promissory  notes  being  confined  to 
the  creditors  whose  debts  were  scheduled:  thirdly,  that 
the  plea  was  bad  for  not  averring  a  tender  of  the  com- 
position. 

Manisty  (with  whom  was  Lewers)  now  shewed  cause. — 
First,  the  plea  is  not  a  plea  in  bar  of  the  action  generally! 
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bot  of  its  IbitlMr  ■linwniiiM,  '  Bj  the  SSth  Kctim  of       iSQg. 

the  ConunoQ  Imw  IVoeedme  Act,  1852»  ^any  defence 

arisiiig  afier  the  commeficeiBeot  of  anj  action  shall  be 

pleaded  accoiding  to  the  SkI,  withoot  any  fcniial  com* 

mencement  or  oonclusioo ;  and  any  plea  which  does  Dot 

state  whether  the  defence  theiein  set  op  arose  before  or 

after  actioo  diall  be  deemed  to  be  a  plea  of  matter  arising 

before  action.*  This  plea  shews  that  the  defence  arose  after 

action,  for  it  states  that  the  composition  deed  was  made  on 

the  7th  May,  1866,  and  it  af^wars  by  the  record  that  the 

action  was  commenced  on  the  24th  ApriL  [firaanrrfl^  B. — 

The  objection  is,  not  that  the  plea  does  not  shew  that  the  sub* 

ject-matter  arose  after  the  commencement  of  the  action,  but 

that  the  plea,  shewii^  that  it  then  arose,  is  not  pleaded  in  bar 

of  the  forther  maintenance  of  the  action.]     It  is  saflScient 

if  the  plea  discloses  on  the  face  of  it  that  the  defence 

arose  after  action  ;  if  it  be  ambiguous,  or  calculated  to  em> 

barrass  the  plaintiff,  he  should  apply  to  a  Judge  to  rectify 

it:  Brooks  y.  Jenxmgt  (a).     [BramwelU  B. — If  it  turned 

out  that  the  deed  was  made  on  the  6th  of  April,  would 

that  be  a  variance?      The  date  is  no  part  of  a  deed.] 

Here  the  date  is  material  with  reference  to  the  r^istration 

of  the  deed ;  for  it  is  averred  that  the  deed  was  registered 

within  twenty-eight  days  afier  its  execution. 

Secondly,  it  is  objected  that  there  was  no  proof  of  a  ten- 
der of  the  composition  money.  But,  assuming  that  it  was 
necessary  to  aver  a  tender,  there  is  a  sufficient  averment  of 
it,  and  the  tender  is  not  put  in  issue  by  the  replication. 
The  67th  section  of  the  Common  Law  Procedure  Act, 
1852,  enables  a  plaintiff  or  defendant  to  aver  performance 
of  conditions  precedent  generally,  but  provides  that  the 
opposite  party  shall  not  deny  such  averment  generally,  but 
shall  specify  in  bis  pleading  the  condition  precedent  he 

(a)  1  liar.  &  R.  414. 
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1866.       intends  to  dispute.     So  that  here  the  general  averment 
^^T''^^      that  all  things  were  done,  &c.,  necessary  to  make  the  deed 
V.  binding,  includes  a  tender,  and  if  the  plaintiff  meant  to 

rely  on  the  want  of  it  he  should  have  specifically  denied  it 
[Bramtcellf  B. — Where  a  pleading  contains  a  general  aver- 
ment that  all  things  necessary  have  happened,  &c,  the 
other  party  cannot  reply  that  all  things  have  not  happened, 
&c. ;  but  do  not  the  77th,  78th  and  79th  sections  enable 
him,  by  a  general  denial,  to  put  in  issue  all  matters  allied 
in  the  previous  pleading  ?]  In  this  case  it  was  not  neces- 
sary to  aver  a  tender  of  the  composition  money,  because 
the  release  is  absolute  and  the  covenant  to  pay  an  inde* 
pendent  covenant:  Johnson  v.  Barratt  (a). 

Thirdly,  with  respect  to  entering  the  judgment  for  the 
plaintiffs  non  obstante  veredicto.  The  deed  is  made,  not 
only  between  the  defendant  and  those  creditors  whose 
names  and  seals  are  thereunto  subscribed,  but  also  aH 
other  t/ie  creditors  of  the  defendant;  and  the  release  operates 
as  a  release  by  all.  The  provisions  of  the  deed  are  not 
unequal,  because  the  covenant  is  to  pay  the  composilioa 
and  deliver  the  promissory  notes  to  **  each  and  every  of 
the  creditors  of  the  defendant.'^ 

Kemplat/f  in  support  of  the  rule. — First,  this  is  a  plea  in 
bar  of  the  action  generally.  It  is  conceded  that  no  formal 
commencement  is  necessary,  if  it  appears  by  the  plea  that 
it  is  only  in  bar  of  the  further  maintenance  of  the  actioo. 
But  where  matter  of  defence  arises  after  action  brought,  the 
plaintiff  is  entitled  to  his  costs  up  to  the  time  of  pleading 
it,  and  the  plea  does  not  afford  a  complete  defence  unless 
it  is  pleaded,  not  only  to  the  debt,  but  also  to  the  damages 
and  costs :  Nosotti  v.  Pcige  (i),  Thame  v.  Boast  {c\  Cock 

(a)  Ante,  p.  ]6.  (b)  10  C.  fi.  643. 

(c)  12  Q.  B.  808. 


V. 
WANDLB88. 
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v»  Hopewell  {a).  [Kelly,  C.  B. — The  Court  are  of  opinion  1866. 
that  the  plea  in  its  present  form  is  not  good,  but  the  xbtlbt 
defendant  may  amend  it  on  payment  of  costs  up  to  the 
time  it  was  pleaded  (£).]  The  amendment  ought  not  to 
be  allowed,  inasmuch  as  the  plea  in  its  amended  form  is 
bad,  since  it  is  an  answer  to  the  debt  only  and  not  to  the 
damages.  The  release  cannot  apply  to  damages  and  costs 
of  an  action  commenced  before  the  deed  was  made. 

Secondly,  a  tender  of  the  composition  money  ought  to 
have  been  averred  and  proved.  It  is  conceded  that  where 
there  is  an  absolute  release  of  the  debts,  and  a  covenant  to 
pay  the  composition  money,  a  tender  is  not  necessary.  In 
Johnson  v.  Barratt  {c)  the  release  was  in  consideration  of 
the  covenants ;  but  here  the  release  is  in  consideration  of  the 
promissory  notes,  and  it  does  not  take  eifect  unless  the  notes 
are  tendered ;  Dingwall  v.  Edwards  (d).  The  want  of  an 
averment  of  tender  is  not  cured  by  the  general  averment 
of  performance  of  all  conditions  precedent:  Fessard  ▼. 
Mvgnier  {e\ 

Thirdly,  the  deed  is  void  on  the  ground  of  inequality. 
Although  the  deed  in  its  commencement  applies  to  all  the 
creditors,  the  recitals  limit  its  operation  to  the  creditors 
named  in  the  schedule.     Then  the  release  is  'Mn  consi- 
deration of  the  joint  and  several  promissory  notes  of  the 
defendant  and  J.  Dobbing  for  payment  to  the  said  respec- 
tive creditors  of  the  defendant  of  the  composition  of  5«. 
in  the  pound  on  the  respective  sums  of  money  as  aforesaid," 
that  is,  the  sums  opposite  the  names  of  the  creditors  in  the 
schedule.     The  surety  is  only  bound  to  give  promissory 


(a)  1 1  Ezch.  555.  and  bj  pleading  it  in  bar  of  the 

(h)  The  plea  was  then  amended  further  maintenance  of  the  action. 

bj  adding  the  formal  words  **and  (c)  Ante,  p.  16. 

after  the  commencement  of  this  (d)  4  B.  &  S.  738. 

suit"  at  the  beginning  of  the  plea,  (e)  18  C.  B.  N.  S  28€. 
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18G6.        notes  in  respect  of  the  debts  mentioned  in  the  schedule : 
'"'^'"^ — '       Buvelot  V.  MilU  (a);  and  non-assenting  creditors  cannot 

XETLKT  ^  r  rr  If 

V,  obtain  the  composition  by  enforcing  tbte  covenant.    [A»/y, 

C.  B. — The  covenant  is  to  pay  the  composition  and  deliver 
the  promissory  notes  to  "  each  and  every  of  the  creditors."] 
But  only  '*  upon  their  respective  debts  as  aforesaid;"  and 
the  words  "  as  aforesaid  "  refer  to  the  debts  set  opposite  the 
names  of  the  creditors  in  the  schedule. — Ue  also  ciied 
Hickmott  v.  Simmonds  (b). 

Kellt,  C.  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  There  are  two  questions,  both  relating  to 
the  validity  of  this  deed  as  a  deed  of  composition  under 
the  Bankruptcy  Act,  1861. 

The  first  question  is,  whether  the  release  contained  in 
the  deed  is  absolute  and  unconditional,  or  only  takes 
effect  upon  the  delivery  of  the  promissory  notes.  I  am  of 
opinion  that  the  release  is  absolute  and  unconditional,  and 
at  once  puts  an  end  to  the  plaintifis'  right  to  maintain  this 
action.  The  deed  is  made  between  the  defendant,  and 
not  only  those  creditors  who  execute  it,  but  also  all  bb 
other  creditors.  After  reciting  that  the  defendant  was 
indebted  to  his  several  creditors  in  the  sums  set  opposite 
to  their  names  in  the  schedule,  the  deed  proceeds  to  recite 
that  it  was  agreed  by  the  statutory  majority  in  number  and 
value  of  creditors  to  accept  a  composition  in  satbfaction  of 
their  respective  debts.  Then,  in  consideration  of  the  promis- 
sory notes  for  payment  of  the  composition  **  on  the  respec- 
tive sums  of  money  as  aforesaid,"  that  is,  the  sums  of  money 
set  opposite  the  names  of  the  creditors  in  the  schedule,  the 
creditors  parties  of  the  third  part  release  their  debts. 
Therefore,  if  this  were  a  parol  contract,  and  the  question 

(a)  6  B.  &  S.  986.  (b)  35  L.  J.  Chan.  580. 


% 
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was  whether  the  consideration  was  co-extensive  with  the        1866. 
promise,  the  answer  would  be  that  the  benefit  was  confined       ^HT'^'^*' 
to  the  creditors  named  in  the  schedule,  and  did  not  extend     _    v. 
to  the  whole  body  of  creditors.     But  this  being  a  deed 
tinder  seal  no  consideration  is  necessary^  and  although  a 
consideration  is  averred,  and  may  be  insufficient  to  support 
a  parol  agreement,  it  will  not  avoid  the  deed  unless  the 
consideration  is  illegal.     Then,  laying  aside  the  considera- 
tion, there  is  an  absolute  and  unconditional  release  of  all 
the   debts  due  to  the  whole  body  of  creditors ;  and  the 
release,  not  being  subject  to  any  condition  as  to  tender  of 
the  promissory  notes  or  payment  of  the  composition,  is 
a  complete  bar  to  this  action,  and  consequently  the  first 
objection  fails. 

But  there  is  another  objection,  which  at  first  I  thought 
of  more  weight     I  agree  that  if  the  effect  of  the  whole 
deed  was  that  the  creditors  named  in  the  schedule  should 
alone  have  the  benefit  of  the  composition,  the  deed  would 
be  invalid  under  the  Bankruptcy  Act,  1861,  by  reason  of 
inequality.    But  taking  the  whole  deed  together  it  contains 
a  covenant  by,  and  imposes  an  obligation  on,  the  debtor 
and  his  surety  to  pay  the  composition  and  deliver  the  pro- 
missory notes  to  all  the  creditors.     The  deed  is  therefore 
valid  and  binding  on  all  the  creditors.     It  is  true  that  if 
our  attention  is  confined  to  the  consideration  clause  the 
delivery  of  the  promissory  notes  would  apply  only  to  the 
creditors  named  in   the  schedule.     But  the  covenant  by 
the  defendant  and  his  surety  is  with  *'  each  and  every  of 
the  creditors  of  the  defendant,  parties  thereto  of  the  third 
part/'     That  gives  them  a  right  in  equity,  and  probably  in 
law,  to  the  benefit  of  the  covenant.     It  has  been  contended 
that  as  the  covenant  is  to  pay  the  composition  aAer  the 
execution  by  *'  the  majority  of  the  creditors  as  aforesaid,** 
the  words  ^*  as  aforesaid'^  limit  the  effect  of  the  covenant 


622  EXCHEQUSR  BEPOBTS. 

1866.        to  t^^  creditors  named  in  the  schedule.     But  such  a  con* 

"^Jp*^^      struction  would  be  repugnant  to  the  tenor  of  the  deed 

^'  We  should  rather  refer  the  words  ''as  aforesaid*'  to  the 

Wandless. 

creditors  parties  to  the  deed  of  the  third  part,  that  is, 

''not  only  those  whose  names  and  seals  were  thereunto 

subscribed  and  set,  but  also  all  others  the  creditors  of  the 

defendant.^' 

Therefore^   every   objection   fails.      The   release  being 

absolute  no  tender  is  necessary ;  and  the  deed  is  not  bad 

on  the  ground  of  inequality,  because  the  covenant  is  to 

pay  the  composition  to  the  whole  body  of  creditors.  Under 

these  circumstances,  the  plea  having  been  amended,  the 

rule  must  be  discharged. 

Bramwell,  B. — I  am  of  the  same  opinion.  I  think  an 
amendment  was  necessary^  because  the  plea  in  effect  stated 
that  the  deed  was  made  before  action  brought,  whereas  it 
was  not  made  until  afterwards.  Then,  the  amendment 
having  been  made,  the  question  is  whether  the  plea  is 
proved.  I  think  it  is.  This  is  a  deed  in  which  the 
defendant  covenants  with  aU  his  creditors,  and  which  con- 
tains an  absolute  release,  so  that  it  is  not  necessary  to  aver 
or  prove  a  tender  of  the  composition  money. 

It  was  contended  that  the  amendment  ought  not 
to  be  allowed  if  it  would  render  the  plea  bad.  I  agree 
with  that  proposition^  and  no  doubt  there  are  cases  in 
which  it  has  been  so  decided,  but  I  cannot  see  on  what 
ground  the  plea  would  be  bad.  It  is  argued  that  it  should 
be  limited  to  the  debt,  and  not  pleaded  to  the  costs;  bat 
the  same  argument  would  apply  to  an  ordinary  release, 
which  is  a  discharge^  not  only  of  the  debt,  but  also  of  all 
damages  which  accrued  by  reason  of  its  nonpayment.  In 
my  opinion  the  plea,  as  amended,  is  a  good  plea  in  bar  of 
both  debt  and  costs. 
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Channell,  B. — I  also  think  that  the  defendant  is  en-        1866. 
titled  to  judgment.     One  ground  on  which  a  new  trial  is      ^IT"^''^^ 
sought  for  is  that  the   plea  was  not  proved.     Whatever  v. 

might  have  been  the  weight  of  that  objection  if  no  amend- 
ment had  been  made,  I  think  that  the  plea  in  its  amended 
form  was  proved,  and  consequently  the  objection  fails. 

The  other  ground  for  a  new  trial  involves  a  question 
substantially  the  same  as  one  which  arises  on  the  rule  to 
enter  judgment  for  the  plaintiffs  non  obstante  veredicto. 
The  first  point  is  whether  the  release  is  absolute  or  condi- 
tional. The  plaintiffs  have  not  executed  the  deed,  and 
therefore,  to  be  binding  as  against  them,  it  must  operate  by 
force  of  the  statute.  This  question  must  be  considered 
apart  from  that  of  inequality.  Without  repeating  the 
reasons  given  by  the  Lord  Chief  Baron,  I  think  the  release 
must  be  treated  as  absolute  and  unconditional.  The  deed 
professes  to  be  made  with  all  the  creditors.  It  is  true  that 
it  recites  that  the  defendant  is  indebted  to  the  **  said  several 
creditors  in  the  several  sums  of  money  set  opposite  to  their 
several  and  respective  names  in  the  schedule  hereunder 
written ;"  and  it  proceeds  to  recite  that  it  was  agreed  by 
a  majority  in  number  of  '*  the  said  several  creditors*'  to 
accept  a  composition.  Now,  it  is  admitted  that  the  descrip- 
tion of  the  parties  to  the  deed  includes  all  the  creditors, 
but  it  is  contended  that  the  words  '*  said  several  creditors'* 
must  refer  to  the  scheduled  creditors  only.  I  do  not  agree 
with  that  construction.  Although  those  words  may  apply 
to  the  immediate  antecedent,  there  is  no  arbitrary  rule  of 
law  binding  the  Court  to  that  construction.  I  am  fortified 
in  this  opinion  by  the  decision  of  the  House  of  Lords,  in 
the  case  of  T/ie  Eastern  Counties  Railway  Company  v. 
Marriage  (a),  that  there  is  no  rule  of  law,  or  of  grammatical 

(a), 9  II.  L.  32. 
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1866.       constructioDy  that  the  words  **  said  "  or  **  as  aforesaid^  must 

^^^^      necessarily  refer  to  the  immediate  antecedent.     Looking  at 

^    ^'  the  whole  instrument,  I  am  of  opinion  that  the  covenant  is 

to  give  the  promissory  notes  and  pay  the  composition  to  all 

the  creditors. 

The  question  remains,  whether,  assuming  this  an  abso- 
lute release,  the  deed  is  void  on  the  ground  of  inequality. 
I  am  of  opinion  that  there  is  no  inequality.  The  covenant 
is  to  pay  all  the  creditors,  whether  assenting  or  not,  a  com- 
position of  5s.  in  the  pound. 

PiGOTT,  B. — I  am  of  the  same  opinion.  This  is  a  deed 
between  the  debtor  and  all  his  creditors,  and,  although  it 
may  be  open  to  some  grammatical  criticism,  the  covenant 
is  to  deliver  the  promissory  notes  and  pay  the  composition 
to  all  the  creditors,  and  then  all  the  creditors  release. 
Under  such  a  deed  there  is  no  necessity  for  a  tender  of  the 
promissory  notes  or  the  composition,  nor  does  the  Bank- 
ruptcy Act,  1861,  require  it  In  my  judgment,  there  is 
no  inequality  in  the  deed.  I  agree  with  the  rest  of  the 
Court  on  all  the  points,  and  that  the  defendant  is  entitled 
to  judgment. 

Rule  discharged. 


The  plaintiffs  having  appealed  against  this  decision,  the 
case  was  argued,  in  the  following  Easter  Vacation  (a),  by 
Kemplat/f  for  the  plaintiffs. — The  argument  was  in  substance 
the  same  as  that  in  the  Court  below.  In  support  of  the 
objection  to  the  form  of  the  plea,  the  following  additional 

(a)  May  20.    Before  WiUes,  J.,  Byles,  J.,  Blackhum,  J.,  Keating,  J., 
Montagu  Smithy  J.,  and  Shee,  J. 
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authorities  were  cited :   Goodwin   v.   Cremer   (a),    Cook  v.        1866. 
Hopewell  (i),  Kemp  v.  Balls  (c),  Henry  v.  Earl  (d).  ^-^"^ — ' 

XETLtT 

f. 
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Manisty  (with  whom  was  Lewers)  appeared  for  the  de- 
fendants^  but  was  not  called  upon  to  argue. 

WiLLEs,  J. — We  are  all  of  opinion  that  the  judgment  of 
the  Court  of  Exchequer  ought  to  be  affirmed. 

It  is  contended  that  the  deed  is  not  valid  within  the 
Bankruptcy  Act,  1861,  because  all  the  creditors  have  not 
equal  rights  under  it.  The  deed  purports  to  be  made 
between  the  debtor  of  the  first  part,  his  surety  of  the  * 
second  part,  and  aU  his  creditors,  whether  they  executed  it 
or  not,  of  the  third  part.  It  proceeds  to  recite,  erroneously, 
that  the  debts  of  the  **  said  several  creditors'*  were  inserted 
in  the  schedule  (for  we  must  assume  that  the  recital  is  to 
be  read  as  a  general  recital  that  the  debts  of  all  the  credi- 
tors were  inserted  in  the  schedule),  and  that  the  statutory 
majority  of  creditors  agreed  to  accept  a  composition  and 
security  in  satisfaction  of  their  respective  debts.  The  deed 
then  sets  forth  a  release,  in  the  most  general  terms,  by  the 
parties  of  the  third  part,  that  is,  all  the  creditors,  of  all 
actions,  suits,  claims  and  demands  against  the  debtor.  1  he 
deed  also  contains  a  covenant  by  the  debtor  and  his  surety 
"  with  each  and  every  of  the  creditors  of  the  defendant, 
parties  thereto  of  the  third  part,**  to  pay  a  composition  of 
5s,  in  the  pound,  and  give  promissory  notes  as  a  security 
for  it,  in  consideration  of  which  the  debtor  is  released  by 
the  creditors  of  the  third  part. 

It  is  said  that  we  ought  to  read  the  words  ''  their  said 
respective  debts,"  and  similar  expressions  in  the  deed,  as 
restrictive  of  the  general  description  of  "  all  the  creditors, 

(a)  18  Q.  B.  757.  (c)  10  Excb.  607. 

lb)  11  Exch.  555.  (d)  8  M.  &  W.  228. 

VOL.  IV.  —II.  &  C.  T   T  KXCII. 
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parties  of  the  third  part/'  and  as  confining  the  description 

to  the  creditors  whose  debts  are  mentioned  in  the  schedule, 

V,  and  giving  them  only  rights  under  the  deed.     If  we  did  so, 

WAKDLE88.  i_        ,  ,    .  .  .-  .U 

we  should  be  puttmg  a  very  narrow  construction  on  tbe 
deed,  and  giving  effect  to  a  mistaken  description,  inappli- 
cable to  the  whole  body  of  creditors,  and  which  ought 
rather  to  be  rejected  than  read  as  a  restriction.  If,  indeed, 
it  could  be  so  read  consistently  with  the  whole  scope  and 
without  destroying  the  effect  of  the  deed,  which  was  maDJ- 
festly  intended  to  operate  as  a  satisfaction  and  dischai^geis 
regards  all  the  creditors,  and  a  release  by  aU  of  the  debtor, 
it  ought  no  doubt  to  be  so  read.  But  we  think  it  cannot 
be.  Applying  the  maxim  ''ex  antecedentibus  et  conse- 
quentibus  fit  optima  interpretation "  the  just  interpretation 
of  the  deed  is  that  which  has  been  put  upon  it  by  the 
Court  of  Exchequer^  and,  reading  the  latter  and  earlier 
parts  of  the  deed  together,  it  is  clear  that  it  applies  to  aU 
the  creditors,  and  operates  as  a  release  by  all.  That  point 
therefore  fails. 

Another  objection  is  that,  as  the  deed  was  made  afler 
the  action  was  commenced,  the  effect  of  the  release  is  to 
discharge  the  claim  to  the  debt  only,  leaving  the  plaintifis 
a  right  to  proceed  with  the  action,  and  sign  judgment  for 
nominal  damages,  to  which  the  law  will  annex  costs.  We 
must,  according  to  the  authority  of  MelUsh  v.  Richardson  [(i)i 
read  the  plea  as  amended,  and,  so  reading  it,  it  states  that, 
after  the  commencement  of  the  action,  a  deed  of  composition 
was  made  under  the  Bankruptcy  Act,  1861,  which  released 
the  defendant  from  the  debt.  This  deed  is  commendable 
in  not  adopting  the  voluminous  language  which  at  one 
lime  crept  into  conveyancing,  by  which  some  dozen  vTords 
were  used  to  express  that  which  this  deed  briefly  expresses 
by  saying  that  the  creditors,  parlies  thereto  of  the  third  part, 

{a)  1  CI.  &  Fl.  224. 
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released  unto  the  defendant  all  actions,  suits,  debts,  claims 
and  demands,  and  accepted  the  composition  in  full  satis- 
fieu^tion  and  discbarge  of  their  several  debts ;  and  that  the 
deed  may  be  pleaded  in  bar  of  every  action  or  suit 
which  might  thereafter  be  brought  against  the  defendant 
by  any  of  his  creditors. 

If  judgment  had  been  obtained  before  the  release,  a 
technical  point  might  have  been  raised  whether  or  not 
executions  were  included  in  the  release.  According  to  the 
authority  of  Co.  Litt  sect.  507  (a),  it  might  seem  to  follow 
that  the  release  ought  to  be  framed  so  as  to  shew  that 
it  was  intended  to  bar  executions.  But  by  the  next 
section  (b)  it  appears  that  the  best  form  of  release  is  that 
which  is  contained  in  this  deed. 

Then  ex  concessis  the  claim  to  the  debt  is  barred,  and 
the  right  to  maintain  an  action  in  respect  of  it  is  also  gone. 
But  according  to  the  argument  of  the  plaintiffs'  counsel, 
something  different  from  the  original  demand,  and  incon- 
sistent with  it,  still  remains.  It  is  contended  that  the 
ancillary  claim  to  a  farthing  in  respect  of  nominal  damages 
survived  the  principal  claim,  which  is  barred,  and  so  enables 
the  plaintifis  to  continue  the  action.  But  that  is  not,  in 
my  opinion,  reconcilable  with  common  sense  or  the  lan- 
guage of  the  authorities  referred  to ;  neither,  in  fact,  was 
this  point  dealt  with  in  those  cases.  The  observations  of 
Lord  Abinger,  C.  B.,  in  Henry  v. Earl,  as  to  the  necessityof  the 


18G6. 
Tetlet 

V. 
WANDLE88. 


(a)  Co.  Litt.  sect.  507  :  —  "But 
where  a  man  recovereth  debt  or 
damages,  and  it  is  agreed  be- 
tween them  that  the  plaintiff 
shall  not  sue  execution,  then  it 
behoveth  that  the  plaintiff  make 
a  release  to  him  of  all  manner  of 
executions.** 

(6)  Sect.  50S  — Also  if  a  man 
release  to  another  all  manner  of 

T  T 


demands,  this  is  the  best  release 
to  him  to  whom  the  release  is 
made  that  he  can  have,  and  shall 
enure  most  to  his  adyautage.  For 
by  such  release  all  manner  of 
demands,  all  manner  of  actions, 
reals,  persona^  and  actions  of 
appeal  arc  taken  awaj  and  ex- 
tinct, and  all  manner  of  execu- 
tions are  taken  away  and  extinct. 
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Tetlkt 
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Waudlessi. 


subject-matter  of  the  plea  being  an  answer  to  costs,  are  not 
satisfactory.  That  case,  and  the  others  which  were  cited, 
were  cases  in  which  payment  was  pleaded ;  and  it  may  be 
a  question  on  the  evidence  what  it  was  in  respect  of  which 
the  parties  agreed  that  payment  should  be  a  discharge.  If 
it  was  in  respect  of  the  debt  only,  damages  for  its  deten- 
tion might  be  recovered.  We  should  have  thought  that  in 
Benry  v.  Earl  it  would  have  been  better  to  have  adopted 
the  view  of  Maule,  J.,  in  Beaumont  v.  Greathead  (a),  that 
if  a  creditor  is  paid  the  full  amount  of  his  debt  it  must 
be  assumed  that  the  payment  was  in  satisfaction  and  dis- 
charge^ not  only  of  the  debt,  but  also  of  nominal  damages 
for  its  detention.  Moreover  Benry  v.  Earl  is  not  recon- 
cilable with  Corbett  v.  Swinburne  (fi).  It  may  be  a  question 
for  the  jury  whether  a  man  accepting  payment  of  a  bill  of 
exchange  as  in  Godwin  v.  Cremer  (c)  is  bound  to  accept  it 
as  an  entire  discharge,  since  there  might  be  a  reason  for 
keeping  the  bill  to  enforce  against  other  parties  to  it  his 
remedy  for  costs.  So,  a  question  of  fact  might  arise 
whether  the  payment,  though  nominally  in  satisfaction  of 
the  debt,  was  really  on  account  of  it  only.  In  this  case, 
however,  we  are  dealing  with  a  release  of  all  "  actions,  suits, 
debts,  claims  and  demands,^^  and  we  are  all  agreed  that 
such  a  release  of  a  debt  comprises  a  release  of  all  its 
accessories. 

As  no  authority  has  been  cited  the  other  way,  it  may  be 
proper  to  refer  particularly  to  the  case  of  Vansandau  v. 
Corsbie  (d),  in  which  the  effect  of  a  certificate  in  bankrnptcj 
was  considered.  The  principal  debt  was  discharged,  acces- 
sory costs  had  accrued,  and  damages  had  been  sustained 
in  a  collateral  proceeding.  It  was  insisted  by  the  plaintiff 
that  he  was  entitled  to  recover  in  respect  of  them,  because 


(a)  2  C.  B.  404. 
{h)  8  A.  &  E.  G73. 


(c)  18  Q.  B.  757. 
(f/)  3  B.  &  Aid.  13. 
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the  debt  only  was  discharged  by  the  certificate,  but  the        1866. 
Court  put  the  certificate  of  bankruptcy  on  the  footing  of  a       ^JT""^^ 

release,  and  held  it  a  discharge  of  all  the  incidents  and  »• 

Ward  LESS. 

accessories  of  the  original  debt. 

It  seems  therefore,  without  any  further  reasoning  upon 
it,  that  this  release  not  only  barred  the  debt  and  right  of 
action  but  also  any  possible — (we  cannot  say  inchoate^  for 
there  was  no  inchoate) — chance  of  recovering  costs,  on  the 
ground  that  the  release  did  not  affect  them. 

For  these  reasons  the  judgment  of  the  Court  of  Exche- 
quer must  be  affirmed. 

Judgment  affirmed. 


Thompson  and  Another  v.  Knigut.  Nov,2!2. 


D 


ECLARATION  on  an  order  of  the  defendant  for  Adeed,  mider 

the  Bank- 
payment  of  73/.  15*.  to  the  plaintids.  ruptcy  Act, 

Plea. — That  after  the  accruing  of  the  plaintiffs*  claim  a  the  statutory 

deed  was  made,  under  the  Bankruptcy  Act,  1861,  between  ^;JStora^ 

the  defendant  of  the  first  part,  the   several  persons  and  *^^^^com- 

firms,  creditors  of  the  defendant  of  the  second  part,  and  position  of 

*  10«.  in  the 

E,  Bartlett  of  the  third  part ;  whereby,  after  reciting  that  pound,  pay- 

.     .         r  T  »     i  T  able  by  instttl- 

the  statutory  majority  of  creditors  had  agreed  to  accept  a  ments  at  the 
composition  of  10^.  in  the  pound,   to    be  paid  by  three  four  and  six 
equal  instalments,  payable  respectively  at  the  end  of  two,  ta^edadause 
four  and  six  months  from  the  date  thereof,  and  secured  by  fmpo^o^g.a 

'  J    trustee,  in  his 

promissory  notes  of  the  defendant,  payable  at  such  dates  discretion,  to 

*  "  *    "  pay  in  one 

respectively,  the  defendant  covenanted  with  the  said  E.  sum,  and  at 

"  II*  t  •A.T  1     n        1  ^^^  XvOi!^  OP 

Bartlett  to  pay  weekly  into  the  Naval  Bank  at  Plymouth,  times  as  he 

should  think 
.fit,  any  cre- 
ditor who««o  '»o'iiposition  did  not  exceed  10/. — Held^  that  this  provision  created  an  inequality 
in  the  rights  of  the  creditors,  and  consequently  the  deed  was  void. 
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186G.        to  the  credit  of  an  account  to  be  opened  for  that  purpose, 

-^^^^'^^^       the  sum  of  40/.  until  the  amount  of  money   so  paid  in 
Thompbom  •'  ^ 

9'  should  be  sufficient  to  satisfy  the  aggregate  amount  of  the 

composition  of  lOs.  in  the  pound,  and  all  costs  and  expenses 
incurred  by  the  said  E.  Bartlett  in  carrying  the  deed  into 
effect.  And  after  further  reciting  that  the  defendant  had, 
previously  to  the  execution  thereof,  delivered  to  the  said 
creditors  respectively  the  promissory  notes  for  the  amount 
of  the  instalments  of  their  respective  debts,  the  defendant 
covenanted  to  pay  the  sum  of  40/.  weekly  to  the  credit  of 
the  account  of  the  said  E.  Bartlett  until  enough  had  been 
so  paid  to  satisfy  the  aggregate  amount  of  the  composition, 
upon  trust  to  provide  for  the  promissory  notes  given  by  the 
debtor  to  his  creditors  when  they  should  become  due,  and 
to  pay  all  the  creditors  their  composition  of  lOs.  in  the 
pound:  Provided  that  in  cases  where  the  amount  of  com- 
position payable  to  any  creditors  should  not  exceed  lOLf 
the  said  E.  Bartlett,  his  executors,  &c.,  should  be  at  liberty, 
if  he  or  they  should  think  fit,  to  pay  the  same  in  one  som 
at  such  time  or  times  as  he  or  they  should  think  fit — The 
deed  also  contained  the  usual  averments  of  performance  of 
all  the  statutory  conditions  necessary  to  render  the  deed 
valid  and  binding  on  all  the  creditors. 
Demurrer,  and  joinder  therein. 

H.  T.  CoUy  in  support  of  the  demurrer. — The  deed  is 
void  on  the  ground  that  the  creditors  have  not  equal  rights 
under  it.  Where  the  composition  payable  to  any  creditor 
does  not  exceed  10/.,  the  trustee  may  pay  such  creditor 
the  whole  amount  at  any  time :  so  that  a  creditor  whose 
debt  does  not  exceed  20/.  might  immediately  obtain  the 
whole  composition,  whereas  a  creditor  whose  debt  exceeds 
20/.  could  only  get  the  composition  by  instalments,  and 
would  not  receive  the  whole  until  the  expiration  of  six 


I 
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moDths  from  the  date  of  the  deed.     This  case  is  within  the        1866. 

principle  of  the  decision  in  Leigh  v.  Pendlebury  (a),  where       ^-^-r^-^ 

.  Thompsok 

it  was  held  that  a  clause  empowering  the  trustee  to  paj  in  r. 

full  all  creditors  whose  debts  did  not  amount  to  lOL  was 

unreasonable. — He  also  referred  to  Woods  v.  FooU  {b). 

B.  E.  Turner^  in  support  of  the  plea. — In  Le^h  v. 
Pendlebury  the  trustee  was  empowered  to  pay  certain 
creditors  in  fuU ;  so  that  there  was  an  inequality  in  the 
distribution  of  the  property  among  the  whole  body  of 
creditors.  Here,  however,  there  is  no  substantial  inequality. 
No  creditor  can  obtain  more  than  the  amount  of  the  com- 
position. It  is  true  that  a  certain  class  may  obtain  it  at 
once  instead  of  by  instalments;  but  in  distributing  the 
assets  it  may  be  a  convenience  to  discharge  at  once  small 
claims.  Besides,  the  trustees  are  not  absolutely  bound  to 
pay  those  creditors  at  once,  but  have  only  a  discretionary 
power;  and  it  must  be  assumed  that  they  will  exercise 
their  discretion  so  as  not  to  prejudice  the  rest  of  the 
creditors.  In  Ccles  \.  Turner  {c)  a  clause  giving  trustees 
full  discretion  to  pay  dividends  at  such  place  and  in  such 
manner  as  they  should  think  fit  was  held  not  unreasonable. 
Moreover,  it  does  not  appear  that  there  are  any  creditors 
whose  amount  of  composition  would  not  exceed  102L  If 
so,  that  should  have  been  shewn  by  way  of  replication. 
[Kelly,  C.  B. — We  must  rather  presume  that  there  are 
until  the  contrary  is  shewn.] — He  also  cited  Keyes  v. 
EUtins  (£/>] 

J7.  T.  Cole  was  not  called  upon  to  reply. 

Kellt,  C.  B. — I  am  of  opinion  that  the  plea  is  bad* 

(a)  15  C.  B.  N.  S.  815.  (c)  1  Har.  &  R.  886. 

(6)  1  H.  &  C.  841.  (rf)  5  B.  &  S.  240. 
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1866.        I^  IS  essential  to  the  validitj  of  a  deed  of  this  nature  that 
^^T^^'^^       all  the  creditors  should  be  on  an  equal  fooling;  and  when 
^'-  we  consider  that  a  large  proportion  of  creditors  may  not 

only  have  never  executed,  but  even  assented  to,  the  deed, 
but  are  nevertheless  bound  by  it,  it  certainly  appears  jost 
and  equitable  that  they  should  have  equal  rights  under  it 
Now,  this  deed  contains  a  clause  which  empowers  the 
trustee,  if  he  thinks  fit,  at  any  time  (that  is,  immediately 
on  the  execution  of  the  deed)  to  pay  the  composition  in 
one  sum  to  any  creditor  whose  debt  does  not  exceed  20/. 
It  does  not  appear  whether  there  are  any  such  creditors, 
but  if  we  are  at  liberty  to  presume  one  way  or  the  other  we 
must  presume  that  there  are,  otherwise  the  clause  would 
not  have  been  inserted.  But,  however  that  may  be,  a 
power  is  given  to  pay  in  one  sum  a  certain  class  of  cre- 
ditors the  half  of  their  respective  debts;  and  by  such 
payment  the  whole  fund  might  possibly  be  exhausted,  so 
no  other  creditor  could  be  paid  any  part  of  the  composition. 
Under  such  circumstances  it  cannot  be  said  that  all  the 
creditors  are  in  an  equal  position.'  Possibly,  where  the 
debts  arc  small,  and  there  are  sureties  who  are  persons  of 
property,  no  mischief  would  happen,  and  practically  it 
might  be  convenient  at  once  to  pay  small  creditors  their 
composition  in  full.  Still  that  would  depend  on  the  amount 
of  debts  and  assets,  and  the  number  of  that  class  of  cre- 
ditors. In  considering  whether  this  clause  is  unreasonable 
it  is  enough  to  say  that,  if  carried  into  effect,  it  would 
create  an  inequality  among  the  whole  body  of  creditors; 
and  consequently  there  must  be  judgment  for  the  plaintiffs. 

CuANNELL,  B. — I  am  also  of  opinion  that  the  plaintiflfs 
are  entitled  to  judgment.  It  is  clear  that  if  this  provision 
is  carried  out  by  the  trustee  some  inequality  will  result. 
Suppose  the  deed  had  absolutely  provided  that  a  composi- 
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tion  of  I  Of.  in  the  poaxHi  should  be  p&id  br  three  instal- 
ments  to  creditors  vhose  debts  exceeded  20^  mod  bv  ooe 
instalment  to  creditors  vbose  debts  did  not  exceed  iOL, 
that  would  ceitainlj  hare  placed  ooe  cUas  of  creditors  in 
a  diflerent  position  from  the  other.  It  b  true  that  the 
proTision  in  this  deed  is  not  absolnte,  bat  only  gJTcs  the 
trustee  a  discretionarj  power ;  but  in  mj  judgment  that 
makes  no  difierenoe. 

The  case  ofKeyetY.  EIUmm  '^a\  whidi  has  been  referred  to, 
does  not  appear  to  me  to  throw  any  light  on  this  question. 
The  principal  point  there  aigoed  was  whether  a  particular 
clause  was  a  release,  or  only  a  corenant  noC  to  sue ;  and  it 
was  contended  that,  assuming  the  clause  to  be  a  release  in 
terms,  it  could  not  operate  as  sudi  because  the  deed 
contained  a  reseiration  of  the  rights  of  creditors  against 
sureties.  The  Court,  howerer,  held  that  the  clause  might 
neTcrthelesB  operate  as  a  release;  and  Cockbwmj  C.  J., 
said :  ^  To  make  the  deed  unreasonable  on  the  ground  of 
inequality  between  the  creditors^  there  must  be  some 
substantial  inequality/'  In  that  case  I  can  well  understand 
the  Court  holding  that  there  was  no  substantial  inequality, 
but  in  this  case  the  provision,  if  carried  out,  would  produce 
a  substantial  inequality. 

PiGOTT,  6.,  concurred. 

Judgment  for  the  plaintiffs. 

(a)  5  B.  &  S.  240.  253. 
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Nov,  14.  HuFFER  V.  Allen  and  Another. 

A  declaration  L/ECLARATION.— That  the  plaintiff  was  indebted  to 

issued  against  the  defendants  in  the  sum  of  28?.  Os.  dd,,  and  the  defendants 

Bummras,^  commenced  an  action  against  the  plaintiff  in  the  Coort  of 

dSSid^foi"  Queen's  Bench  for  the  recovery  of  the  said  debt,  bj  issuing 

^d  ^lof'  *  ^"^  ^^  summons  against  the  plaintiff,  specially  indorsed, 

on  account:  according  to  the  Common  Law  Procedure  Act,  1852, for 

that  A.  after- 

wards  mali-  282.  Os.  9(f.,  and  caused  the  plaintiff  to  be  served  therewith; 

without  rea-  and  thereupon,  and  before  appearance  was  entered,  and 

probable  cause,  before  judgment  was  signed,  the  plaintiff  paid  the  defend- 

i^t  for  d^-  *°^^  *°^  ^^®  defendants  accepted  and  received  from  the 

fault  of  a^  plaintiff,  the  sum  of  lOL  on  account  of  the  said  debt,  and 

Dearance,  for  *  ' 

L?^5  *^  *^'^^  ^"^^  payment  and  receipt  the  defendants  wrongfiilly 

FestoQ  me  . 

defendant  and  maliciously,  and  without  any  reasonable  or  probable 

under  a  ca.  ,         i  •      l 

sa.  for  that  cause,  caused  and  procured  judgment  to  be  signed  m  the 

compelled  him,  Said  action  against  the  plaintiff,  for  default  of  appearance^ 

^^^S"  for  the  full  amount  of  the  debt  of  28£  0*.  9d.  and  4L  costs 

pay^T^'c^  (^  appears  by  the  record  of  the  said  judgment  now  in  the 

1?™^^'  ^  ^^^^  Court),  without  giving  credit  or  making  any  allowance 

Mon.—Hddj  or  deduction  for  or  in  respect  of  the  said  sum  of  10/.  so 

that  the  action 

was  not  main-  paid  as  aforesaid,  the  said  28/.  Os,  9d.  being  the  whole  amount 

tainable,  inas-       ^,  .-iiii.,  n     t  •  \      t 

much  as  the  of  the  said  debt  for  the  recovery  of  which  the  action  was 

i^tS^as  an.  brought  as  aforesaid,  and  the  said  4A  being  the  full  amount 

TC^Sed^e  ^^  ^^^^^  ^^  which  the  now  defendants  would  be  and  were 

plaintiflF  ^n  {jy  j^^  entitled  ;  and  thereby  the  now  defendants  wrong- 

28/.  was  not  fyHy  and  maliciously,  and  without  any  reasonable  or  pro- 

The  proper  bable   cause  whatsoever,    caused   and  procured   the  said 

course  would  .    ,  . 

have  been  to  judgment  to  be  signed  for  the  recovery  of  a  debt  wherein 

apply  to  the 

Court  or  a 

Judge  to  reduce  the  judgment  to  the  amount  actuaUy  due. 
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he  8oin  lecoTered  exceeded  SOL  exdasiTe  of  costs ;  and        1866. 
he  DOW  defendants  wrongfoIlT  and  malidoadj,  and  irith- 
iQt  reasonable  or  probable  caiae  whataoeTCTy  caosed  and 
procured  a  writ  of  ca.  sa.  to  be  isBued  oat  of  the  Court  of 
^oeen  8  Bendi  in  the  said  action  upon  the  said  jiM^ment, 
iirected  to  the  sheriff  of  Worcestershire,  commanding  him  to 
ake  the  now  pUintiff  to  satisfy  the  said  debt  of  28£  Of.  9dL 
ind  4/.  costs,  together  with  interest,  &c     And  the  now 
lefendants  wrongfully,  &c^  can»d  and  procured  the  said 
irrit  of  ca.  sa.  to  be  indorsed  to  satisfy  Z2L  Os.  9d^  and  1  iL  8«. 
costs  of  execution  and  interest,  &c.,  and  caosed  and  pro- 
cured the  said  writ  so  indorsed  to  be  deliTered  to  the  said 
sheriff  to  be  executed.   And  the  now  defendants  afkerwards 
wrongfully,  &C.,  caused  and  procured  the  said  sheriff,  under 
the  said  writ,  to  arrest  the  now  plaintiff  and  detun  him, 
and  the  now  plaintiff  was  detained  in  custody  under  the 
said  writ  for  a  long  time,  and  until  the  plaintiff  was  com- 
pelled by  the  defendants,  in  order  to  procure  his  discharge 
from  such  custody,  to  pay  35/.  19f.  3J.,  &c. :  whereas  at  the 
said  several  times  of  signing  judgment,  and  of  suing  out 
the  said  writ  of  ca.  sa.,  and  of  indorsing  the  same,  and  of 
delivery  thereof  to  the  sheriff,  and  of  the  arrest  and  deten- 
tion of  the  plidntiff  thereunder,  a  much  less  sum  than 
28L  Of.  9d.9  that  is  to  say,  1 8/.  Os.  9d,  and  no  more,  was 
due  and  owing  from  the  plaintiff,  &c. 
Demurrer,  and  joinder  therein. 

Hayes,  Serjt.  {Grantham  with  him),  in  support  of  the 
demurrer. — The  plaintiff  is  estopped  by  the  judgment 
from  alleging  that  he  paid  part  of  the  debt  before  the 
judgment  was  signed.  So  long  as  a  judgment  remains 
unimpeached  it  is  conclusive  evidence  of  the  amount  of 
the  debt     The  plaintiff  relies  on  Hodges  v.  CaUaghan  {a) 

(a)  2  C.  B.  N.  S.  306. 
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1866.  ^  ^^^  authority  that  where  a  person  issues  a  writ  specially 
indorsed  under  the  25th  section  of  the  Common  Law 
Procedure  Act^  1852,  and  afterwards  receives  payments 
on  account  of  the  debt,  he  is  not  entitled,  in  default  of 
appearance^  to  sign  judgment,  under  the  27th  section,  for 
the  amount  indorsed  on  the  writ,  but  only  for  the  balance 
after  giving  credit  for  the  payments.  There  the  amount 
for  which  the  judgment  was  signed  was  reduced,  by  a 
Judge*s  order,  to  the  sum  actually  due,  which  was  under 
20/. ;  here  the  judgment  subsists  in  its  original  state  for 
an  amount  which  entitled  the  defendants  to  issue  a  ca.  sa. 
upon  it.  [Channellf  B. — Signing  judgment,  though  done 
by  the  party,  is  the  act  of  the  Court.]  In  Gilding  v. 
Eyre  (a)  the  judgment  was  properly  signed,  and  the  ground 
of  action  was  that  the  defendant  maliciously  employed  the 
process  of  the  Court  to  extort  from  the  plaintiff  money  which 
he  had  paid,  and  which  was  no  longer  due  on  the  judgment 
Here  the  plaintiff  should  have  applied  to  a  Judge  to  reduce 
the  judgment  by  the  amount  paid  on  account.  Suppose 
the  plaintiff  had  sued  the  defendants  for  goods  sold,  and 
they  had  pleaded  this  judgment  by  way  of  set-off,  could 
the  plaintiff  have  replied  that  before  judgment  he  paid 
lOL  on  account  of  the  debt,  and  that  the  defendants 
wrongfully  and  maliciously,  and  without  reasonable  or 
probable  cause,  signed  judgment  for  the  full  amount  of 
the  debt?  Having  allowed  the  judgment  to  remain  in 
force,  the  plaintiff  is  precluded  from  bringing  any  action. 

H.  Matthews  (with  whom  was  GrrffUs),  in  support  of  the 
declaration. — First,  the  judgment  is  irregular;  and  it  is  ad- 
mitted by  the  demurrer  that  judgment  was  signed  mali- 
ciously, and  without  reasonable  or  probable  cause.  Hodgei 
v.  Callaghan  {b)  is  an  express  authority  that  in  signing 
(a)  10  C.  B.  N.  S.  592.  (6)  2  C.  B.  N.  S.  306. 
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judgment  under  the  27th  section  of  the   Common   Law 
Procedure  Act,   1852,  it  is  the  duty  of  the  plaintiflF  to 
give  credit  for  sums  paid  on  account.     \_Bramwelli  B. — 
That  must  mean  morally.     Suppose  a  defendant  applied  to 
a  Judge  to  reduce  a  judgment  on  the  ground  that  before 
it  was  signed  he  had  made  payments  on  account  of  the 
debt,  and  the  plaintiff  denied  that  any  payments  had  been 
made ;  the  only  course  would  be  to  allow  the  defendant  to 
plead  them  on  payment  of  costs.     Therefore,  in  strictness 
this  is  not  an  irregular  judgment ;  but  it  is,  nevertheless,  a 
judgment  which  the  plaintiff  ought  not  to  have  signed.] 
The  plaintiff  has  abused  the  process  of  the  Court  by  sign- 
ing judgment  for  more  than  was  due  in  order  to  take  the 
defendant  in  execution.— Secondly,  the  judgment  is   no 
estoppel.    An  estoppel  only  arises  where  judgment  is  signed 
after  the  defendant  has  pleaded,  not  in  cases  where  it  is 
signed  under  the  provisions  of  the  27th  section  of  the 
Common  Law  Procedure  Act,  1852.     Before  that  Act,  a 
plaintiff  could  not  obtain  judgment  unless  be  filed  or  deli- 
vered a  declaration  ;  and  if  the  defendant  made  payments 
after  action  brought,  he  could  plead  them  in  bar  of  the 
further  maiptenance  of  the  action,  and  the  plaintiff  could 
only  have  judgment  for   the  balance  actually  due.     This 
must  be  regarded  as  a  judgment  obtained  by  fraud.     It  is 
not  necessary  for  the  plaintiff  to  allege  that  he  had  obtained 

• 

his  discharge  by  order  of  the  Court  or  a  Judge,  so  as  to 
shew  that  the  proceedings  had  terminated  in  his  favour : 
Gilding  v.  Eyre  (a).  The  gravamen  is  that  an  extortion 
was  practised  upon  the  defendant,  by  arresting  him  for  a 
greater  sum  than  was  due.  If  the  judgment  had  been 
reduced  it  is  questionable  whether  the  declaration  would 
have  been  good.     Unless  this  action  can  be  maintained, 

(a)  10  C.  B.  N.  S.  592. 
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1866.        the  plaintiff  is  without  remedy,  for  an  action  for  money 
^j^^      had  and  received  will  not  lie :  De  Medina  v.  Grove  (a). 


AU.SK. 


Hayes,  Serjt.,  was  not  called  upon  to  reply. 

Kellt,  C.  B. — I  am  of  opinion  that  this  action  cannot 
be  maintained,  and  that  our  judgment  must  be  for  the 
defendants.  I  say  so  with  regret,  because  if  the  defendants, 
at  the  time  of  signing  judgment,  were  aware  that  their 
claim  had  been  reduced  by  payment  to  a  sum  less  than 
20/.,  the  act  of  signing  judgment  for  the  original  amouDt 
of  their  debt,  without  giving  credit  for  the  payment,  was 
altogether  unjustifiable. 

But  we  must  decide  the  question  whether  this  judgment, 
which  in  contemplation  of  law  is  the  act  of  the  Court,  is 
not  an  estoppel,  and  an  insuperable  bar  to  this  action.  I 
am  of  opinion  that  it  is.  In  ancient  language,  a  judgment 
is,  as  between  the  parties,  "  an  evidence  of  uncontrollable 
verity,"  and  it  is  not  competent  for  either  of  them  to  aver 
against  it. 

The  facts  are  these  : — The  now  defendants  brought 
an  action  against  the  now  plaintiff  for  2SL  ,  The  pUn- 
tiff,  before  appearance,  paid  lOL  on  account,  but  took 
no  further  step.  The  now  defendants  then  signed  judg- 
ment, not  for  the  sum  really  due,  but  for  the  original  debt 
of  28?.,  and  took  the  now  plaintiff  in  execution  for  that 
amount.  He  then  brings  this  action  against  the  now  de- 
fendants for  maliciously,  and  without  reasonable  or  probable 
cause,  signing  the  judgment  for  28/.  I  am  of  opinion  that 
the  action  is  not  maintainable,  upon  this  simple  principle, 
that  whilst  the  judgment  stands  it  cannot  be  contradicted, 
nor  any  averment  made  that  the  debt  due  at  the  lime  the 
judgment  was  signed  was  not  28/.,  but  a  less  sum. 

(a)  lOQ.  B.  152.  170. 
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It  has  been  urged  that  unless  the  now  plaintiff  can 
proceed  in  this  way  he  is  without  remedy.  But  that  is 
not  so.  As  soon  as  he  ascertained  that  judgment  was 
signed  against  him  for  28/.  (which  he  must  have  known 
when  the  execution  issued)^  it  was  competent  for  him  to 
apply  to  the  Court  or  a  Judge  to  reduce  the  amount  from 
28L  to  I8/.9  and  to  set  aside  the  execution  on  payment  of 
that  sum.  Although  no  averment  against  a  judgment  can 
be  admitted  so  long  as  it  stands,  the  Court  may  always 
correct  a  judgment  when  wrongly  entered  up,  especially 
when  the  error  may  work  injustice. 

Vie  need  not  enter  into  the  question  whether,  if  this 
judgment  had  been  amended,  the  plaintiff  could  have 
maintained  this  action.  If  the  plaintiff,  or  his  attorney, 
with  full  knowledge  of  the  payment,  signed  judgment  and 
issued  execution  for  a  larger  sum  than  was  due,  I  sec  no 
reason  why  he  might  not  maintain  an  action  for  a  malicious 
arrest.  It  is  not  necessary,  however,  to  decide  that  point. 
This  being  a  subsisting  judgment  is  an  insuperable  impedi- 
ment to  such  an  action,  and  our  judgment  must  be  for  the 
defendants. 

Bramwell,  B. — I  entirely  agree  with  the  Lord  Chief 
Baron,  except  in  the  regret  he  has  expressed  that  we 
are  bound  to  give  judgment  for  the  defendants.  I  do 
not  regret  it ;  because  the  proper  course  for  the  now  plain- 
tiff was  to  have  had  this  judgment,  if  irregular,  made 
regular,  when  he  would  have  got  back  the  money  he  paid, 
tc^ether  with  his  costs,  according  to  the  authority  of 
Hodges  v.  Callaghan  (a)  ;  but  in  all  probability  the  Court 
would  have  restrained  him  from  bringing  any  action. 
Rather  than  nm   that  risk  he  lets  the  judgment  stand, 

(a)  2  C.  B.  N.  S.  306. 
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1866.        ^^^  resorts  to  this  remedy,  in  which  be  has  fidled;  and  I 
own  I  am  not  sorry  for  the  result. 

But,  whether  there  is  cause  for  regret  or  not,  we  must 
decide  in  favour  of  the  defendants ;  for  the  plaintiff  cannot 
impeach  the  judgment  whilst  it  remains,  and  if  the  judg- 
ment is  unimpeachable  the  execution  and  other  proceed- 
ings are  right.     The  plaintiff  in  effect  says :  ^*  You  have 
signed   a  judgment  against  me  which  you  know  to  be 
wrong."     But  the  judgment  stands^  and  so  long  as  it  does 
it  is  contrary  to  all  analogy  and  precedent  to  say  that  it  is 
wrong.     It  is  argued  that  the  demurrer  admits  that  lOH 
was  paid  on  account  of  the  debt,  and  therefore  it  admils 
that  the  judgment  is  wrong.    But  that  is  not  so.    Ihe  de- 
fendants^ by  their  demurrer,  in  effect  say,  "  We  decline  to 
discuss  that  question  whilst  the  judgment  remains.''    It  is 
like  the  case  of  a  demurrer  to  a  declaration  for  a  malicioos 
prosecution,  where  the  declaration  does  not  shew  that  the 
prosecution  is  determined. 

Whether,  if  the  now  plaintiff  had  succeeded  in  rcctifjing 
the  judgment,  he  would  have  been  at  liberty  to  maintain 
an  action,  is  not  so  clear.  Although  the  now  defendants 
ought  only  to  have  signed  judgment  for  the  amount  really 
due,  I  am  disposed  to  think  that  in  strictness  the  now 
plaintiff  ought  to  have  appeared  and  pleaded  payment  of 
the  lOL  But  upon  this  point  I  express  no  opinion,  not 
having  made  up  my  mind  upon  it. 

Channelt^  B. — I  am  also  of  opinion  that  the  defend- 
ants are  entitled  to  judgment.  It  is  urged  that  this  money, 
having  been  paid  under  process  of  the  Court,  cannot  be 
recovered  back  in  an  action  for  money  had  and  received, 
and  therefore,  if  this  action  is  not  maintainable,  the  plaintiff 
is  witliout  remedy.  I  do  not  say  whether,  if  the  judgment 
had  been  reduced  to  the  proper  amount,  the  plaintiff  could 
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have  maintained  this  action.     He  would  be  bound  to  shew,        1866. 
not  only  malice  on  the  part  of  the  defendants,  but  also  that      ^"^^^ 

•^  »  '  HUFFER 

what  they  did  was  done  without  reasonable  or  probable  ^ 

,  Allen. 

cause.  It  IS  clear,  however,  that  so  long  as  this  judgment 
remains  on  the  Court  rolls,  the  plaintiff  cannot  succeed  in 
this  action.  If  the  judgment  were  amended,  the  amend- 
ment would  have  relation  to  the  time  when  the  judgment 
was  originally  signed.  But  looking  at  the  judgment  as  it 
stands,  I  am  clearly  of  opinion  that  this  action  cannot  be 
maintained 

PiooTT,  B. — I  am  entirely  of  the  same  opinion.  I  do 
not  intend  to  pronounce  any  opinion  on  the  merits  of  the 
case,  or  to  say  whether,  if  the  amendment  had  been  made, 
and  the  defendants  have  issued  the  ca.  sa.  maliciously,  and 
without  reasonable  or  probable  cause,  the  plaintiff  would 
have  had  a  good  cause  of  action.  It  is  sufficient  to  say 
that  so  long  as  the  judgment  stands  it  is  not  competent  to 
the  plaintiff  to  maintain  this  action.  He  should  have 
applied  to  a  Judge  to  amend  the  judgment.  While  it 
remains  he  cannot  try,  in  an  action  in  another  Court, 
whether  the  judgment  is  correct.  That  would  be  most 
inconvenient,  and  would  be,  in  fact,  involving  two  trials 
in  respect  of  the  same  matter.  I  therefore  agree  with  the 
rest  of  the  Court  that  our  judgment  must  be  for  the 
defendants. 

Judgment  for  the  defendants. 
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Nov.  21.  Boss   AND   ANOTHER   V,    HeLSHAM   AND   OtHKRS. 

The  defend-  JJ  EC  LA  RATION.— For  that  heretofore,  to  wit,  on  the 

^rfJn  pro.  30th  of  October,  1865,  the  defendants  put  up  for  salebj 

by'puMlc^  ^'^^^  public  auction  certain  properties  described  in  certain  par- 

"^?*t  "  h^^^  ticulars  of  sale,  and,  amongst  others,  a  property  described 

foUowiiijr  con-  by  the  defendants  in  the  said  particulars  as  follows,  that  is 

dition:— "If  "^                                           .                                                .                           j 

any  mistake  to    sav  :  —  "  Lot    3  is  two  freehold  dwelling  houses  and 

be  made  in  "    ,                    i    •     .         ik.T                        i                -n        i  \f 

the  description  shops,  Situate  and  being  Nos.  117  and   118,  Kojal  Mint 

properties,  or  Street,  Tower  Hill.     No.  11 7  is  let  to  Mr.  Beard,  at  per 

fha"i^appear  atinum  30/.,'*  &c.,  upon  and  subject,  amongst  others,  to  the 

lawK!''''  following  conditions  of  sale,  that  is   to  say  :—''  9.  The 

siicli  mistake  several  properties  are  believed  and  shall  be  taken  to  be 

or  error  sliall  ■■      ' 

not  annul  the  correctly  described  as  to  quantities  and  otherwise,  and  are 

sale  of  the  lot  ^                          ^                                              ,                             , 

to  which  such  sold  subject  to  all  chief  and  other  rents,  rights  of  way  and 

mistake  or  ,        ,                                 ./.               i            i             i_  •   • 

error  may  water,  and  Other  easements,  it  any,  charged  or  subsisting 

puch  case  a  thcrcon.     If  any  mistake  be  made  in  the  description  of  any 

compf'usation  ^f  the  properties,  or  if  any  error  shall  appear  in  the  particulars 

or  equivalent  ^f  g^j^  g^^j^  mistake  or  error  shall  not  annul  the  sale  of  the 

shall  be  given 

or  taken  as  J^t  to  which  such  mistake  or   error  may   relate,  but  in 

the  case  may  ^                  "^ 

require  either  such  casc  a  reasonable  compensation  or  equivalent  shall  be 

way,  such  •                     i                   i                                         •            •  i                         k 

eompcnsation  givcn  or  taken  as  the  case  may  require,  either  way,  sucii 

or  equivalent  .                         .      ,                  ,               i     i  •                     .^ 

to  be  settled  compensation  or  equivalent  to  be  settled  by  two  relerees, 

fereefi^onl  ®"®  '°  ^^  appointed  by  either  party,  or  an  umpire  to  be 

T)oim«rby  named  by  the  referees  before  they  enter  upon  the  reference, 

either  party,  whose  decision  shall  be  final." — That  at  the  said  auction 

or  an  umpire 

to  be  named 

by  the  referees  before  they  enter  upon  the  reference,  whose  decision  Fhall  be  final/*    Tb« 

plaintiff  wa«   thn  purchaser  of  a  liouse,  and   after  the  execution  of  the  conveyance,  h« 

dincovered  an  error  in  the  rental   as  stated  in  the  particular,  and  accordingly  claimed 

compensation. 

Held. — First,  that  the  condition  wa«  not  limited  to  errors  discorered  before  the  conTeyiiW 
was  executed,  and  that  he  was  entitled  to  compensation. 

Secondly,  tliat  the  settlement  of  the  amount  of  compensation  by  the  referees  was  not  an 

"  arbitration"  within  the  meaning  of  the  12th  and  13th  sections  of  the  Commoo  La* 
Procedure  Act,  1854. 
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the  plaintifls  were  the  purchasers  of  the  said  lot,  upon  and  1866. 
sabject  to  the  said  condition,  at  and  for  the  price  of  690/., 
and  thereupon  the  plaintifls  and  the  defendants  then  agreed 
that  the  defendants  should  sell  to  the  plaintifls,  and  that 
the  plaintiffs  should  buy  of  the  defendants,  the  said  lot  so 
described,  at  and  for  the  said  price,  upon  and  subject  to 
the  said  condition.  And  the  plaintifls  aver  that  a  mistake 
was  made  in  the  said  description  of  the  said  pro{)erty,  and 
that  an  error  in  the  description  of  the  said  property  appeared 
in  the  said  particulars  of  sale,  to  the  prejudice  of  the 
plaintifls,  in  this,  to  wit,  that  the  said  property  was  de- 
scribed in  the  said  particulars  as  of  a  higher  annual  rent 
and  a  greater  annual  value  than  the  same  then  really  was ; 
and  it  was  not  stated  in  the  stiid  particulars,  as  the  fact  was, 
that  all  the  rates  and  taxes  of  the  said  houses  were,  by 
agreement  with  the  tenant,  paid  by  the  landlord ;  and 
thereupon  the  plaintifls  became  entitled  to  be  paid  or 
allowed  by  the  defendants  a  reasonable  compensation  or 
equivalent  in  respect  of  the  said  mistake  or  error,  to  be 
settled  in  the  manner  prescribed  by  the  said  condition ; 
and  thereupon  the  plaintifls  appointed  a  referee,  to  wit, 
&c,  to  settle  such  compensation  or  equivalent,  according 
to  the  said  condition,  and  did  all  things  necessary  on  their 
part,  &c.,  to  entitle  the  plaintifls  to  have  the  defendants 
appoint  a  referee  on  their  part  to  settle  the  said  compen- 
sation or  equivalent. — First  breach:  that  the  defendants 
did  not  nor  would  appoint  any  such  referee,  but  neglected 
and  refused  so  to  do. —  Second  breach :  that  the  defendants 
failed  to  appoint  an  arbitrator  or  referee,  under  and  accord- 
ing to  the  said  condition,  or  at  all,  for  seven  clear  days 
after  the  plaintiflis  had  appointed  an  arbitrator,  as  agreed, 
and  had  served  the  defendants  with  notice  in  writing  to 
make  the  appointment  of  an  arbitrator  on  their  part ;  and 
the   plaintifls  did   all   things  to   entitle   the   plaintifls  to 

u  u  2 
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appoint  the  said  arbitrator  to  act  as  sole  arbitrator  in  the 

said  reference ;  and  thereupon  the  plaintiffs  did  appoint 

o-  the  said   arbitrator  to   act  as  sole   arbitrator  in  the  said 

Helsham. 

reference  ;  and  the  said  arbitrator  duly  took  upon  himself 

the  said  reference,  and  such  proceedings  were  thereopon 
had  in  the  said  reference :  that  the  said  arbitrator  duly 
made  his  award  in  writing  under  the  said  refcrenoe,  and 
pursuant  and  according  to  the  said  condition,  and  thereby 
awarded  that  the  amount  payable  in  respect  of  such  rea- 
sonable equivalent  and  compensation  for  the  said  mistake 
and  error  to  be  paid  bj  the  defendants  to  the  plaintifls  was 
113/.,  of  all  which  the  defendants  bad  due  notice.  And 
the  plaintiffs  did  all  things  necessary  on  their  part  to 
entitle  them  to  be  paid  the  said  sum  by  the  defendants, 
and  the  time  for  the  defendants  to  pay  the  same  has 
elapsed^  yet  the  defendants  did  not  pay  the  same,  &c 

Plea,  on  equitable  grounds  (after  setting  out  in  hsc 
verba  the  particulars  and  conditions  of  sale,  the  latter  of 
which  provided  for  the  payment  of  deposit,  delivery  of 
abstract  of  title  and  requisitions,  and  for  completion  of  the 
purchase  on  the  29th  of  September  then  next) : — ^That  de- 
fendants, on    &c.,  agreed  to  sell   the  said  lot  3  to  the 
plaintiffs  on  the  terms  stated  in  a  memorandum  indorsed 
on  the  said  particulars  and  conditions  of  sale  signed  by  the 
plaintiffs,  whereby  the  plaintiffs   acknowledged  that  they 
had  bought  the  said  lot  for  690/.,  and  had  paid  the  deposit, 
&c. :  that  defendants  were  trustees  and  executors,  and  had 
not,  nor  had  either  of  them,  at  any  time  any  beneficial 
estate  or  interest  whatever  in  the   srfid   lot  3:    that  the 
plaintiff's,  after  the  said  sale,  made  certain  objections  and 
re(juisiiions,  and  afterwards  approved  the  title  to  the  said 
lot  3,  and  afterwards,  on,  &c.,  the  defendants,  by  their 
deed,  to  which  the  plaintiffs  were  parlies,  in  consideration 
of  the  siiid  sum  then  paid  by  the  plaintiffs  to  them,  con- 
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veyed  the  said  hereditaments  so  agreed  to  be  sold  to  the 
plaintiiF  in  fee ;  and  by  the  said  indenture  the  defendants 
covenanted  with,  the  plaintiffs.  &c.  (setting  out  the  usual  v. 

covenant  by  trustees  against  incumbrances),  and  that  the 
defendants,  or  either  of  them,  did  not  enter  into  any  other 
covenant,  &c.  And  the  plaintiffs  accepted  the  said  con- 
veyance, and  paid  the  said  purchase  money  to  thedcfcnd- 
antSy  who  received  and  held  the  same  as  trustees  as  afore- 
said, and  the  said  purchase  was  then  finally  completed. 
And  the  plaintiffs  have  from  the  time  of  the  execution  of 
the  said  conveyance  hitherto  been  in  receipt  of  the  rents 
of  the  said  hereditaments :  that  long  after  the  completion 
of  the  said  sale  by  the  execution  of  the  said  conveyance 
and  the  payment  of  the  said  purchase  money  as  aforesaid, 
to  wit,  on  the  9th  of  February,  1866,  and  after  the  lapse 
of  a  reasonable  time  in  that  behalf  from  the  completion  of 
the  said  purchase,  the  plaintiffs  first  discovered  and  gave 
notice  to  the  defendants  of  the  said  alleged  error  and  mis- 
take, and  until  then  the  defendants,  or  either  of  them,  had 
not  any  notice  or  knowledge  of  any  error  or  mistake  in 
the  said  particulars,  and  believed  the  same  to  be  correct, 
and  the  alleged  appointment  of  the  plaintiffs*  referee  was 
not  made  until  afterwards,  to  wit,  in  April,  1866. 
Demurrer,  and  joinder  therein. 

•/•  Brown  {Lopes  with  him). — The  plea  is  bad.  The 
&ct  that  the  defendants  are  trustees  cannot  affect  the  plain- 
tiffs* right  to  compensation  for  the  error  in  the  description 
of  the  property.  The  substantial  defence  set  up  by  the 
plea  is,  that  the  plaintiffs  did  not  give  notice  to  the  defend- 
ants of  the  error  until  the  completion  of  the  sale  by  the 
execution  of  the  conveyance  and  payment  of  the  purchase 
money.  If  the  condition  applied  only  to  mistakes  or  errors 
of  which  notice  was  given  before  the  completion  of  the 
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sale,  the  plea  would  afford,  not  merely  an  equitable,  but  a 
good  legal  defence.  But  the  condition  is  not  so  limited. 
It  provides  that  a  *'  reasonable  compensation''  shall  be 
made,  not  that  there  shall  be  '^  a  reduction  of  the  purchase 
money,**  as  would  probably  have  been  the  case  if  such  a 
limitation  had  been  intended.  Reason  and  authority  are 
in  favour  of  the  plaintifls'  construction.  Some  mistakes 
could  only  be  discovered  on  the  purchaser  taking  possessioD 
of  the  property.  In  the  case  of  Cann  v.  Cann  (a)  there 
was  a  similar  condition,  and  Sir  Z.  ShadwelU  V.  C,  held 
that  the  circumstance  of  the  purchaser  having  taken  a  con- 
veyance did  not  affect  his  right  to  compensation. — He  abo 
cited  Thomas  v.  Powell  (i). 

The  first  breach  is  founded  on  the  authority  of  Lhuf' 
8ton  V.  Ralli  (c).  The  second  breach  is  founded  on  the 
12th  {d)  and  13th  sections  of  the  Common  Law  Procedare 


(a)  3  Sim.  447. 
(h)  2  Ck)x  £.  C.  394. 

(c)  5  £.  &  B.  132. 

(d)  Sect.  12.—"  If  in  any  case 
of  arbitration  the  document  au- 
thorizing the  reference  provide 
that  the  reference  shall  be  to  a 
single  arbitrator,  and  all  the  par- 
ties do  not,  after  differences  have 
arisen,  concur  in  the  appointment 
of  an  arbitrator;  or  if  any  ap« 
pointed  arbitrator  refuse  to  act, 
or  become  incapable  of  acting,  or 
die,  and  the  terms  of  such  docu- 
ment do  not  shew  that  it  was  in- 
tended that  such  vacancjr  should 
not  be  supplied,  and  the  parties 
do  not  concur  in  appointing  a 
new  one ;  or  if,  where  the  parties 
or  two  arbitrators  are  at  liberty 
to  appoint  an  umpire  or  third 
arbitrator,  such  parties  or  arbi- 
trators do  not  appoint  an  umpire 
or    third  arbitrator  ;    or  if  any 


appointed  umpire  or  third  arbi- 
trator refuse  to  act,  or  become 
incapable  of  acting,  or  die,  and 
the  terms  of  the  document  antho- 
rizing  the  reference  do  not  skew 
that  it  was  intended  that  such  a 
▼acancy  should  not  be  supplied, 
and  the  parties  or  arbitrators 
respectively  do  not  appoint  a 
new  one;  then  in  every  saeh 
instance  any  party  may  senre 
the  remaining  parties,  or  tke 
arbitrators,  as  the  case  may  be, 
with  a  written  notice  to  appoint 
an  arbitrator,  umpire,  or  third 
arbitrator  respectively;  and  if 
within  seven  clear  days  after 
such  notice  shall  have  been  served 
no  arbitrator,  umpire,  or  third 
arbitrator  be  appointed,  it  shall 
be  lawful  for  any  Judge  of  an/ 
of  the  superior  Courts  of  law  or 
equity  at  Westminster,  upon 
summons  to  be  taken  out  by  the 
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Act,   1854.     This  is  a  case   of  arbitration  or  reference 
within  the  meaning  of  those  sections. 

H,  Mattliews,  contra. — This  action  is  without  precedent, 
^o  instance  can  be  found  of  an  action  based  upon  condi- 
tions of  sale,  after  completion  of  the  purchase,  where  there 
is  no  suggestion  of  fraud.  The  object  of  the  conditions  is 
to  regulate  the  proceedings  which  intervene  between  the 
sale  and  execution  of  the  conveyance.  That  such  is  the 
understanding  among  conveyancers  appears  from  Dart's 
Vendors  and  Purchasers,  p.  503,  3rd  ed.,  where  it  is  said : 
— "  With  some  few  special  exceptions,  a  purchaser,  after 
the  conveyance  is  executed  by  all  the  necessary  parties, 
has  no  remedy  at  law  or  in  equity  in  respect  of  any  defects 
either  in  the  title  to,  or  quantity  or  quality  of,  the  estate 
which  are  not  covered  by  the  vendor's  covenants."  Again, 
at  p.  487,  it  is  said :  *'  The  vendor,  after  conveyance,  has 
no  remedy  if  the  property  prove  to  be,  as  respects  either 
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party  having  served  such  notice 
as  aforesaid,  to  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator, 
as  the  case  may  be,  and  such  arbi- 
trator, umpire,  and  third  arbitra- 
tor respectively  shall  have  the 
like  power  to  act  in  the  reference 
and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all 
parties.** 

Sect.  13.—"  When  the  refer- 
ence is  or  is  intended  to  be  to  two 
arbitrators,  one  appointed  by  each 
party,  it  shall  be  lawful  for  either 
party,  in  the  case  of  the  death, 
refusal  to  act,  or  incapacity  of 
any  arbitrator  appointed  by  him, 
to  substitute  a  new  arbitrator, 
unless  the  document  authorising 
the  reference  show  that  it  was 
intended  that  the  vacancy  should 


not  be  supplied ;  and  if  on  such 
a  reference  one  party  fail  to  ap^- 
point  an  arbitrator  cither  origi- 
nally or  by  way  of  substitution 
as  aforesaid,  for  seven  clear  days 
after  the  other  party  shall  have 
appointed  an  arbitrator,  and  shall 
have  served  the  party  so  failing 
to  appoint  with  notice  in  writing 
to  make  the    appointment,  the 
party  who  has  appointed  an  arbi- 
trator may  appoint  such  arbitra- 
tor to  act  as  sole  arbitrator  in 
the  reference,  and  an  award  made 
by  him  shall  be  binding  on  both 
parties  as  if  the  appointment  had 
been  by  consent ;  provided,  how- 
ever, that  the  Court  or  a  Judge 
may  revoke  such  appointment  on 
such  terms  as  shall  seem  just.** 
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11866.        quantity  or  quality,  more  valuable  than  was  imagined;" 
and  OkiU  v.  Wkittaker  {a)  is  cited,  where  the  residue  of 
a  lease,  of  which  twenty  years  were  in   fiict   unexpired, 
was  sold  under  the  impression  that  only  eight  years  were 
to  run,  and  Lord  Cottenham,  C,  held  that  the  vendors, 
although  trustees,  were  bound  by  the  conveyance.     The 
special  exceptions  are  considered  at  p.  520,  and  consist  of 
fraudulent  misrepresentation  or  concealment.     In  SugdenVi 
Vendors  and  Purchasers,  p.  245,  I4th  ed.,  it  is  said  :-^ 
"  We  shall  elsewhere  shew  that   there  are  few  cases  io 
which  a  purchaser  can  rescind  a  contract  after  the  convey- 
ance is  executed^  and  the  purchase  completed  on  account 
of  the  price  being  unreasonable/'     That  is  fully  discussed 
at  p.  272.     Again,  at  p.  275,  it  is  said  :—*' A  conveyance 
executed  will  not,  however,  be  easily  set  aside  on  account 
of  the  inadequacy  of  the  consideration.     It  is  not  sufficient 
to  suggest  weakness  and  indiscretion  in  one  of  the  parties; 
for  supposing  it  to  be  an  unconscionable  bargain,  if  a  per« 
son  will  enter  into  it  with  his  eyes  open,  equity  will  not 
relieve  him  unless  he  can  shew  fi-aud  in  the  party  contract- 
ing with  him,  or  some  undue  means  made  use  of  to  draw 
him  into  the  agreement"     At  p.  551  the  learned  autfaori 
in  treating  of  ^'relief  from  incumbrances,'^  cites  the  case  of 
Cann  v.  Cann  (b)  as  an  authority  that  the  general  doctrine 
"  does  not  apply  to  a  sale  under  the  Court,  where  the  rent 
is  nnsrepresented ;   for  although  the  money  is  paid  into 
Court,  possession  delivered,  and  a  conveyance  executed, 
yet  the  Court  will  give  the  purchaser,  out  of  the  funds  in 
Court,  a  compensation  for  the  misrepresentation.  The  object 
of  this  condition  is  to  prevent  the  purchaser  from  annulling 
the  sale.     The  vendors,  being  trustees,  were  bound  to  hand 
over  the  money  to  their  cestui  que  trust  as  soon  as  the  con- 
veyance was  executed ;  and  if  they  are  liable  to  make  com- 
pensation at  any  time  after  the  completion  of  the  sale,  they 
(a)  2  Phil.  341 .  {b)  3  Sim.  447. 
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themselves  must  pay  it.     Reason  b  in  favour  of  the  con-        18GG. 
stniction  contended  for ;  and  it  is  also  warranted  by  the 
words  *'  annul  the  sale,"  which  refer  to  such  a  mistake  or 
error  as   would  vitiate   or  annul   the  contract;  Leslie  v. 
Tompton  (ci).     This  is  not  a  mistake  or  error  which  would 
annnl  the  contract.     [Kelly,  C.  B. — Suppose  a  person  put 
up  for  sale  a  house  described  as  let  at  a  rental  of  100^  a 
year,  whereas  the  rental  was  only  90/.,  could  it  be  con- 
tended that  the   purchaser   was   bound   to   complete  the 
contract  ?]     The  distinction  is  between  a  mere  description 
and   a  warranty.     If  no   warranty  or  fraud,   the  maxim 
«  caveat  emptor''  applies.     In  the  case  of  misdescription, 
without  fraud,  a  Court  of  equity  will  consider  whether  it 
ought  to  relieve  against  the  purchase  or  award  compensa- 
tion ;  but  in  general  it  will  do  neither  after  the  conveyance 
is  executed.  [Channell,  B.,  referred  to  Gibsons,  UEste  (A).] 
After  the  conveyance  is  executed,  and  the  purchase  money 
paid,  a  Court  of  equity  will  not  relieve  against  a  misde- 
scription of  the  value  or  the  quantity  of  the  land :  Anony- 
maus  (c) ;  or  against  incumbrances :    Serjeant  Maynard's 
Case  (d),  —He  also  cited  Bree  v.  Holbech  (e). 

With  respect  to  the  other  point  it  is  not  necessary  to 
argue  whether  or  not  the  1 2th  and  13th  section  of  the 
Common  Law  Procedure  Act,  1854,  apply  to  all  cases  of 
reference^  because  this  is  not  an  arbitration  within  the 
meaning  of  that  Act :  Russell  on  Arbitration,  p.  42,  3rd 
ed«  There  is  a  distinction  between  an  ^^arbitration"  in 
the  proper  sense  of  the  term  and  an  appraisement  or  valua- 
tion :  CoUins  v.  Collins  (/),  Leeds  v.  Burrows  {y),  Lee  v. 
Hemingway  (Ji). 

(a)  9  Hare,  268.  (e)  2  Doug.  654  a. 

(6)  2  Yo.  k  Col.  C.  C.  542 ;         (J)  26  Beav.  306. 
1  U.  L.  605.  {g)  12  East,  1. 

(c)  2  Freem.  106.  (h)  3  Nev.  &  M.  860 ;  15  Q. 

(d)  2  Frecm.  1.  B.  30o,  note. 
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1866.  J-  Brown  replied. 


Kelly,  C.  B. — I  am  of  opinion  that  the  plea  is  bad, 
and  that  the  plaintifls  are  entitled  to  judgment  upon  the 
first  breach.     It  is  unnecessary  to  enter  into  the  subtle 
distinctions  which  have  been  held  to  prevail  between  repre- 
sentations and  warranties.     I  concur  with  the  doctrine  w 
ably  and  perspicuously  laid  down  by  Lord  St.  Leonards 
in  his  valuable  book  on  Vendors  and  Purchasers,  where  he 
points  out  the  distinction  between  objections  which  entitle 
a  purchaser  to  annul  the  contract  before  the  purchase  is 
completed  and  those  which  may  be  made  afterwards.    Bot 
in  this  case  it  seems  to  me  that,  with  the  view  of  avoiding 
those  questions  so  full  of  doubt  and  difficulty,  the  parties 
have  entered  into  an  express  contract  "  that  if  any  mistake 
be  made  in  the  description  of  the  properties,  or  if  any  error 
whatever  shall  appear  in  the  particulars  of  sale,  such  mis- 
take or  error  shall  not  annul  the  sale  of  the  lot  to  wbicb 
such  mistake  or  error  may  relate,  but  in  such  case  a  rea* 
sonable  compensation  or  equivalent  shall  be  given  or  taken 
as  the  case  may  require.^'     Now  here   no   distinction  is 
made  (although  it  would  obviously  have  been  easy  to  make 
one)  between  a  mistake  or  an  error  discovered  and  pointed 
out  before  or  after  the  completion  of  the  contract.    Mr. 
Matthews,  indeed,  sought  to  impress  upon  us  that  distinc* 
tion,  but  the  contract  is  silent  upon  the  subject.    Then 
why  are  we  to  imply  such  a  distinction  ?     The  argument 
on  the  part  of  the  plaintiffs  is  unanswerable,  namely,  that 
to  avoid  any  inquiry  into  the  value  of  the  property,  or  the 
amount  of  the  rental,  there  is  an  express  contract,  unlimited 
as  to  time,  that  if  any  mistake  or  error  be  made  it  shall 
not  annul  the  sale,  but  be  made  the  subject  of  compen- 
sation. 

If  we  were  to  put  any  other  construction  on  this  contract, 
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it  would  subject  the  purchaser  to  the  inconvenience  which        186(i, 
it  was  the  object  of  the  condition  to  avoid.  If  he  had  reason       """^^J^ 
to  suspect  any  mistake  in  the  amonnt  of  the  rental,  or  the  <*. 

XlKUIlAK. 

Taloe  of  the  property,  or  as  to  whether  the  rates  and  taxes 
were  paid  by  the  landlord  or  the  tenant,  he  would  be  bound 
to  make  inquiry  before  be  could  complete  the  purchase,  for, 
if  the  aifrument  of  Mr.  Matthews  is  well  founded,  the  objec- 
tion, if  not  made  before  the  purchase,  could  not  be  made  at 
all.  With  a  contract  like  this,  the  purchaser  would  be  entirely 
thrown  off  bis  guard,  and  would  disable  himself  from  obtain- 
ing compensation  for  any  mistake  or  error ;  for  he  would 
naturally  say,  **  It  is  in  vain  to  occupy  time  in  raising  objec- 
tions as  I  am  bound  to  complete  the  purchase  by  a  certain 
day,  whether  the  objections  are  well  founded  or  not.  I  will 
abatain  from  making  objections,  because  I  know  that  they 
will  not  entitle  me  to  annul  the  contract,  and  I  will  make 
my  claim  to  compensation."  There  may  be  other  reasons 
why,  in  order  to  avoid  annulling  the  sale  (which,  especially 
in  the  case  of  trustees,  might  be  attended  with  considerable 
inconvenience),  the  parties  should  agree  that  no  objection 
should  be  made  which  would  interfere  with  the  completion 
of  the  purchase,  but  compensation  should  be  given.  Then, 
if  we  look  at  the  terms  of  the  contract,  they  include  mis- 
takes and  errors  which  the  purchaser  had  no  opportunity 
of  discovering  or  means  of  ascertaining  before  the  comple- 
tion of  the  purchase.  I  think  that  the  plaintitfs  are  entitled 
to  compensation,  and  that  this  is  one  of  the  special  excep- 
tions to  which  Lord  St.  Leonards  alludes. 

As  to  the  second  objection,  it  is  much  to  be  regretted 
that  any  refined  distinction  should  be  made  between  one 
case  and  another  with  respect  to  the  arbitration  clauses  in 
the  Common  Law  Procedure  Act,  1854.  I  think  that  in 
general  it  is  highly  beneficial,  whenever  there  is  any  pro- 
ceeding in  the  nature  of  an  arbitration,  that  these  clauses 
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1866.        should  apply.     But  we  are  bound  by  authority;   and  I 
confess  I  am  unable  to  distinguish  in  substance  and  prin- 
ciple the  case  of  Collins  v.  Collins  (a)  from  this  case.    The 
principle  enunciated  in  Collins  ▼.  Collins  is,  that  in  order 
to  constitute  an  arbitration  there  must  be  a  difference; 
and  where  the  contract  or  state  of  things  on  which  the 
question   arises  shews  that   there   is  no  difierencc,  that 
authority  compels  us  to  hold  that  there  is  no  arbitration, 
and  consequently  the  case  is  not  within  the  Common  Law 
Procedure  Act,  1854.     There  Sir  /.  Bamilfy,  M.R.,  said: 
**  An  arbitration  is  a  reference  to  the  decision  of  one  or 
more  persons,  either  with  or  without  an  umpire,  of  some 
matter  or  matters  in  difference  between  the  parties"  •  •  •  • 
'^  Undoubtedly,  if  two  persons  enter  into  an  arrangement 
for  the  sale  of  any  particular  property,  and  try  to  settle  the 
terms  but  cannot  agree,  and  after  dispute  and  discussion 
respecting  the  price,  they  say,  *  we  will  refer  this  question 
of  price  to  A.  B.,  he  shall  settle  it,'  and  thereupon  they 
agree  that  the  matter  shall  be  referred  to  his  arbitration, 
that  would  appear  to  be  an  *  arbitration'    in  the  proper 
sense  of  the  term,  and  within  the  meaning  of  the  Act ;  baC 
if  they  agree  to  a  price  to  be  fixed  by  another,  that  doei 
not  appear  to  me  to  be  an  arbitration."    In  this  case  there 
is  nothing  whatever  to  point  to  a  difference  between  the 
parties.     The  language  of  the  condition  is  simply,  any 
mistake  in  the  description  of  the  property,  or  any  error  in 
the  particulars  of  sale  shall  be  the  subject  of  compensation 
or  equivalent  to  be  settled  by  two  referees.   There  is  nothing 
either  to  .shew  or  to  lead  to  anticipation  of  any  difference 
between  the   parties,  so  as   to  give   the  proceeding  the 
character  of  an  arbitration  as  defined  by  the  Master  of  the 
Rolls  in  Collins  v*  Collins*     If  we  attempted  to  distinguish 

(a)  26  Bcav.  306.  312. 
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this  case  from  Collins  v.  Collins^  we  should  be  inlrodiicing 
subtle  distinrtioDs  which  it  is  important  to  avoid. 

Under  these  circumstances,    I  am  of  opinion  that  the  v. 

piamtiffs  are  entitled  to  judgment  on  the  first  breach,  and 
the  defendants  on  the  second  breach. 

CuANNELL,  B. — This  case  comes  before  the  Court  on 
demurrer  to  a  plea,  and  as  that  plea  is  pleaded  to  two 
distinct  breaches  in  the  declaration,  it  becomes  necessary 
to  consider  each  bj  itself,  because  it  may  well  be  that  the 
plea  affords  an  answer  to  the  one  and  not  to  the  other. 

In  the  course  of  the  argument  some  points  were  intro- 
duced upon  which  it  is  unnecessary  to  give  any  opinion ; 
for  instance,  what  would  have  been  the  right  of  the  parties, 
if  there  had  been  no  such  condition  as  that  in  question; 
whether  the  purchasers  could  have  rescinded  the  contract 
or  maintain  an  action  for  compensation ;  because  here  is 
an  express  provision  that  such  a  mistake  or  error  as  is 
represented  on  this  record  shall  not  annul  the  sale.  Nor 
do  I  think  it  necessary  to  enter  into  an  examination  of  the 
authorities  which  are  supposed  to  decide  that  where  the 
conveyance  has  been  executed  and  possession  taken  the 
rights  of  the  parlies  are  determined,  except  in  the  case  of 
fraud.  I  consider  it  unnecessary  to  enter  into  that  question, 
because  the  parties  cannot  rescind  the  contract — the  con- 
tract stands,  the  conveyance  has  been  executed,  and 
possession  taken. 

•But  we  are  to  determine  whether,  under  the  circum- 
stances vihich  appear  upon  the  record,  as  regards  the  first 
breach,  the  plaintifis  are  entitled  to  sue  for  compensation. 
I  am  of  opinion  that  they  are.  It  is  said  that  they  cannot, 
because  the  conveyance  has  been  executed.  I  am  not  of 
that  opinion.  We  are  dealing  with  an  express  contract 
between  the  parties ;  for  we  must,  upon  this  record,  con- 
sider the  condition  as  an  agreement  between  the  plaintiffs 
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1866.  ^^^  ^^^  defendants.  Assuming  that  to  be'the  correct  view, 
the  right  to  compensation  springs  out  of  an  express  agree- 
ment between  the  parties.  Then  why  are  we  to  put  a 
limitation  on  the  contract,  which  the  parties  themselves 
have  not  put  ?  Why  are  we  to  say  that  because  the  mis- 
take was  not  discovered  until  after  the  conveyance  was 
executed,  the  purchasers  cannot  sue  for  compensation  ?  If 
we  did  so,  we  should  be  making  a  new  contract  for  tbe 
parties  by  importing  into  their  contract  a  limitation  which 
never  existed.  Therefore  I  think  that  the  plaintiffs  are 
entided  to  judgment  on  the  first  breach. 

Then  with  respect  to  tlie  second  breach,  the  point  to 
which  I  have  adverted  equally  arises  on  that  breach.    Bot 
the  plaintifis  thereby  seek  to  recover  a  specific  sum  alleged 
to  have  been  settled  and  ascertained  by  an  arbitrator  ap- 
pointed by  the  plaintiffs  to  act  as  sole  arbitrator  by  reason 
of  the  default  of  the  defendants  in  appointing  an  arbitrator. 
The  sum  has  been  settled  according  to  the  literal  coDstmc- 
tion  of  the  ninth  condition,  and  if  that  condition  could  be 
read  in  connection  with  the  provisions  of  the  Common  Law 
Procedure  Act,  1854,  the  sum  would  have  been  ascertained 
with  sufficient  accuracy  to  enable  the  plaintifis  to  recover  it 
But  I  do  not  think  that,  even  without  the  case  of  Collins  v. 
Collins^  I  should  have  been  of  opinion  that  this  condition 
was  an  agreement  to  refer  to  arbitration  within  the  meaning 
of  the  12th  and  13th  sections  of  the  Common  Law  Proce- 
dure Act,  1854,  but  having  regard  to  that  case  lam  clearly 
of  opinion  that  it  is  not,  and  that  the  amount  has  not  been 
ascertained  so  as  to  entitle  the  plaintifis  to  recover  on  tbe 
second  breach.     I  agree  with  the  Lord  Chief  Baron,  that 
the  plaintiffs  are  entitled  to  judgment  on  the  first  breach, 
and  the  defendants  on  the  second. 

PiGOTT,  B. — I  agree  with  the  Lord  Chief  Baron  and  my 
brother  Channell  on  both  point?.     They  have  stated  their 
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reflsons  at  lengthy  and  it  is  not  necessary  for  me  to  add         1866. 
much  upon  either  branch  of  the  case. 

Wiih  reference  to  the  first  breach,  I  am  of  opinion  that 
the  plaintiffs  are  entitled  to  recover.  I  found  my  judgment 
upon  the  construction  put  upon  the  9th  condition.  I 
think  it  is  not  subject  to  the  limitation  which  is  sought  to 
be  put  upon  it,  and  that  the  plaintiffs  are  entitled  to  com- 
pensation, although  the  conveyance  has  been  executed  and 
the  purchase  money  paid.  Neither  do  I  think  that  any  of 
the  passages  cited  from  Lord  St.  Leonards'  book  on  Ven- 
dors and  Purchasers  conflict  with  our  judgment.  I  agree 
with  the  Lord  Chief  Baron  that  this  is  one  of  those 
excepted  cases  to  be  dealt  with  on  the  language  of  the 
special  contract. 

With  respect  to  the  second  breach,  I  also  think  that  this 
18  not  an  **  arbitration^  within  the  meaning  of  the  Com- 
mon Law  Procedure  Act,  1854,  because  there  is  no  matter 
of  difference  between  the  parties.  That  becomes  perfectly 
clear  when  we  see  what  is  referred.  If  there  is  any  error 
in  the  particulars  there  is  to  be  a  reference  as  to  the  amount 
of  compensation.  If  the  parties  had  differed  as  to  whether 
there  was  an  error  or  not,  the  case  might  have  been  dif- 
ferent ;  but  the  parties  agree  that  there  is  an  error,  and  the 
'  amount  of  compensation  alone  is  to  be  ascertained  by  the 
referees.  I  am  sorry  that  nice  distinctions  are  imported 
into  cases  of  this  kind,  as  it  often  creates  difficulty. 

Judgment  for  the  plaintiffs  on  the 
first  breach,  for  the  defendants 
on  the  second. 
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Nor.  19.  T^g  Agra  and  Masterman's  Bank  (Limited)  v, 

Leighton. 

IJeCLARATION  on  two  bills  of  exchange,  dated  the 
19th  of  December  1865,  drawn  by  the  Blakeley  Ordnance 
Company  upon  and  accepted  by  the  defendant  for  pay- 
ment respectively  of  3000/.  three  and  four  months  after 
^irdly :  that   date,  and  endorsed  by  the  drawers  to  the  plaintifls. 

vhilst  the 

Third  plea.— That  whilst  the  said  bills  were  in  the 
hands  of  the  plaintifls  as  the  holders  thereof,  one 
T.  Blakeley  paid  to  the  plaintifls  the  full  amount  doe  to 
the  plaintifls  in  respect  of  the  said  bills,  and  the  said 
T.  Blakeley  then  became  entitled  to  become  the  holder  of 
the  said  bills.  Yet  the  plaintifls  did  not  deliver  the  said 
bills  to  the  said  T.  Blakeley,  but  are  now  suing  on  the  said 
bills  without  the  authority  of  the  said  T.  Blakeley,  or  of 
8umg  without    ^"J  Other  person  entitled  to  maintain  an  action  upon  the 

said  bills  or  either  of  them. 

Fourth  plea,  on  equitable  grounds. — That  the  said  bilU 
were,  and  each  of  them  was,  accepted  for  the  price  of 
certain  goods,  to  be  sold  to  and  shipped  for  and  on  account 
of  the  defendants  to  Japan,  and  on  the  faith  of  the  ship- 
ment of  such  goods  having  then  been  completed  by  the  said 


To  an  action 
by  indorsees 
against  ac- 
ceptor of  a  bill 
of  exchange 
for  3000/.  the 
defendant 
pleaded — 


plaintiffs 
vere  hold- 
ers B.  paid 
them  tne  fall 
amount  of 
the  bill,  and 
then  l;ecame 
entitled  to 
become 
the  holder ; 
yet  the  plain- 
tiffs did  not 
deliver  up 
the  bill  to 


the  authority 
of  B.  or  any 
other  person. 
Fourtfily,  on 
equitable 
grounds:  that 
the  bill  was 
accepted  for 
the  price  of 
certain  goodsi 
and  on  the 
faith  of  their 


beiuK  shipped 

for  the  (loterdant  b^    the  drawer:    that  the  drawer  shipped   certain  of    the  goods  a 

fortion  only  of  which  tlie  defendant  received  and  occepted,  amounting  in  price  to 
200/. :  that  by  reason  of  the  non-completion  of  the  shipment  the  goods  actually  shipped 
became  useless,  and  except  as  aforesaid  there  never  was  any  value  or  consideration  for  the 
acceptance  or  payment  of  the  bill :  that  the  drawer  paid  the  full  amount  of  the  bill  to  the 
plaintiffs ;  and  that  the  drawer  was  indebted  to  the  defendant  in  the  sum  of  1200/.,  which 
ne  was  willing  to  set  off  against  the  plaintifi&*  claim. 

Jleld.—'FirBt :  that  the  third  plea  was  bad,  ina&much  as  it  was  consistent  with  the  facts 
stated  in  it  that  the  plaintiffs  were  the  lawful  holders  of  the  bill  and  entitled  to  sue  upon  it. 
Secondly :  that  the  fourth  plea  was  good,  since  it  shrwod  a  failure  of  consideration  except 
as  to  1200/. ;  and  as  the  plaintiffs  had  been  paid  the  full  amount  of  Uie  bill  by  the  drawer, 
and  sued  as  trustees  for  him,  the  defendant  was  entitled  to  set  off  the  debt  due  to  him  from 
their  cestui  que  trust 


^ 
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Bhikeley  Ordnance  Company;  and  that  after  the  accep-        1SG6. 
tance  of  the  said  bills,  and  before  the  same  or  either  of      ^^TT^ 
them  became  due,  the  said  Blakeley  Ordnance  Company         ^^     , 

JbIASTERjIAN  s 

refused  to  complete  the  said  shipment  and  only  shipped  Babk 
certain  of  the  said  goods,  and  that  the  defendant  only  Liiqhton. 
received  and  accepted  a  certain  portion  of  the  said  last 
mentioned  goods,  amounting  in  price  and  value  to  1200/. 
And  by  reason  of  the  non-completion  of  the  said  shipment, 
the  goods  actually  shipped  became  useless  to  the  defendant, 
and  the  defendant,  as  he  lawfully  might,  gave  notice  to 
the  said  Blakeley  Ordnance  Company  that  he  would  not 
accept  or  receive  the  residue  of  the  said  goods  so  shipped 
by  them  as  last  aforesaid ;  and  except  as  aforesaid  there 
never  was  any  value  or  consideration  for  the  acceptance 
or  payment  of  the  said  bills  or  either  of  them  by  the 
,  defendant,  and  that  whilst  the  said  bills  were  in  the  hands 
of  the  plaintifis  as  the  holders  thereof,  one  T.  Blakeley,  as 
agent  of  the  said  Blakeley  Ordnance  Company,  paid  to  the 
plaintiiFs  the  full  amount  due  to  the  plaintiffs  in  respect  of 
the  said  bills,  and  the  said  Blakeley  Ordnance  Company 
then  became  entitled  to  be  the  holders  of  the  said  bills,  and 
the  plaintifis  have  since  held  the  said  bilk  without  any 
value  or  consideration  whatever.  And  that  as  to  the  said 
sum  of  1200iL,  being  the  price  and  value  of  the  goods  so 
accepted  and  received  by  him  from  the  Blakeley  Ordnance 
Company  as  aforesaid,  the  defendant  says  that  the  said 
Blakeley  Ordnance  Company  are  and  were  at  the  com- 
mencement of  this  action  indebted  to  him,  the  defendant, 
in  an  equal  amount  for  goods  sold  and  delivered,  and  for 
goods  bargained  and  sold  by  the  defendant  to  the  said 
Blakeley  Ordnance  Company,  and  for  monies  paid,  laid 
out,  and  expended  by  the  defendant  for  the  Blakeley 
Ordnance  Company  at  their  request,  which  amount  the 
defendant  is  and  always  has  been  willing  to  set  off  against 
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1866.        the  Blakeley  Ordnance  Company^s  claim  in  respect  of  the 

*^^  "^      price  of  the  said  goods  so  accepted  and  received  by  the 

AND         defendant  from  the  said  Blakeley  Ordnance  Company  as 
Mastsrmaii's  ^  " 

Bank        aforesaid. 
Leigbton.         Demurrer  to  each  plea^  and  joinder  therein. 

Cohen,  in  support  of  the  demurrer. — The  third  plea 
is  bad  on  several  grounds.  It  does  not  state  that  the 
payment  was  made  at  the  request,  or  in  discharge  of  the 
liability  of  the  defendant.  Nor  does  it  shew  any  privity 
between  T.  Blakeley  and  the  defendant.  Neither  does  it 
appear  that  the  payment  was  made  upon  any  contract  or 
condition,  either  that  the  bills  should  be  delivered  up,  or 
deemed  to  be  satisfied  as  between  the  plaintifib  and  the 
acceptor.  Nor  does  the  plea  state  that  the  plaintiffs  are 
suing,  in  contravention  of  an  agreement  with  T.  Blakeley; 
but  only  that  they  are  suing  **  without  his  authority."  It 
IS  consistent  with  every  allegation  in  the  plea  that  the 
plaintiffs  are  suing  as  trustees  for  T.  Blakeley  or  the 
drawers.  Satisfaction  of  a  bill  as  between  a  drawer  or 
indorser  and  an  indorsee,  does  not  necessarily  enure  as  a 
satisfaction  on  behalf  of  the  acceptor,  or  operate  to  dis- 
charge him  from  liability  to  the  indorsee:  Jones  v.  Broad: 
hurst  (a).  It  is  doubtful  whether  satisfaction  of  a  bill  by  a 
stranger  is  a  good  plea.  All  the  authorities  on  that  subject 
are  referred  to  in  the  judgment  of  the  Court  in  Jones  v. 
Broadhurst,  but  the  point  was  not  decided,  not  being 
necessary  to  the  determination  of  the  case. 

The  fourth  plea  is  also  bad.  It  merely  discloses  a  partial 
failure  of  consideration,  which  might  entitle  the  defendant 
to  maintain  an  action  against  the  Blakeley  Ordnance  Com- 
pany; but  as  the  damages  would  be  unliquidated,  they 
cannot  be  assessed  by  way  of  set-off  in  an  action  on  the 
bill :  Byles  on  Bills,  p.  119,  120,  8th  ed.     Nor  is  the  plea 

(a)  9  C.  B.  173. 
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pKxl  as  an  eqnitable  defence ;  for  where  the  damages  1866. 
arising  from  the  breach  of  a  contract  for  which  a  bill  is  given  ^"jT"^*^ 
are  unliquidated^  so  as  not  to  be  the  subject  of  set-ofF  at  ahd     ^ 

law,  a  Court  of  equity  will  not  grant  an  injunction  to  re-  Bakk 
strain  an  action  on  the  bill:  Glennie  v.  Imri{a).  More-  Lhqbtoh. 
over,  that  part  of  the  plea  which  alleges  a  set-off  against 
the  price  of  the  goods  accepted  by  the  defendant  is  also 
bad.  It  proceeds  on  the  assumption  that  the  plaintiffs, 
having  been  paid  bj  the  Blakelej  Ordnance  Company,  are 
suing  as  trustees  for  them.  But  if  that  be  so  there  would 
not  be  a  good  set-off  at  law,  because  it  is  not  between  the 
parties  to  the  action;  and  where  a  trust  intervenes  an 
equitable  set-off  can  only  be  pleaded  where  it  would  con- 
stitute a  good  set-off  at  law :   Cochrane  v.  Green  (6). 

Sir  G.  Honyman  {Mclnfyre  with  him),  in  support  of  the 
pleas. — The  third  plea  is  good.  It  avers  that  T.  Blakeley 
was  entitled  to  become  the  holder  of  the  bills,  and  that  the 
plaintiffs  are  suing  on  them  without  his  authority.  That 
would  be  untrue  if  the  bills  were  left  in  the  hands  of  the 
plaintiffs  in  order  that  they  might  sue  upon  them. 

The  fourth  plea  is  also  good.  It  shews  a  total  failure  of 
consideration,  for  it  is  stated  that  by  reason  of  the  non- 
completion  of  the  shipment  the  goods  actually  shipfe.l 
became  useless  to  the  defendant.  If  the  Blakeley  Ordnance 
Company  had  sued  the  defendant  for  the  price  of  the 
goods,  he  would  have  had  a  complete  defence  on  the 
ground  that  the  consideration  wholly  faikd.  This  is  like 
the  case  of  a  bill  given  on  a  contract  to  deliver  two  chattels, 
and  one  only  being  delivered  the  other  becomes  useless  to 
the  purchaser.  But,  assuming  that  there  is  only  a  partial 
failure  of  consideration,  the  money  as  to  which  the  consi- 
deration fails  is  not  matter  of  unliquidated  damages,  but  of 

(a)  3  Y.  &  C.  E.  C.  436.  (b)  9  C.  B.  N.  S.  448. 
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1866.        definite  computation.     It  is  only  necessary  to  deduct  the 

^^"^      price  of  the  goods  accepted  by  the  defendant  firom  the  total 

AND         amount  of  the  contract     There  is  therefore  a  good  set- 

KaSTBRMAN'S  ,  11.,  .       Tfc    1  T>-ii 

Baxk        off  pro  tanto  within  the  rule  laid  down  in  Byles  on  BillSy 

LxioHTOH.     p-  11^9  8th  ed.^  and  Bayley  on  Bills,  p.  505»  6th  ed.    In 

Gknnie  ▼.  Imri  (a)  the  plaintiff  complained  that  the  goods 

delivered  to  him  were  inferior  in  quality,  and  that  would 

only  be  the  subject  of  unliquidated  damages. 

Cohen f  in  reply,  referred  to  JSekhaw  v.  Bush  {b)  and 
Moggridge  v.  Jones  {c). 

Brabtwell,  B. — I  am  of  opinion  that  the  third  plea  is 
bad.  The  pleader  might  have  made  it  good  if  he  had 
thought  fit ;  but  he  has  not  done  so.  The  defence  attempted 
to  be  set  up  is  that  the  plaintiffs  were  not  the  lawful  holders 
of  the  bills  at  the  time  the  action  was  brought  But  that  is 
not  so  stated.  The  statement  is,  that  T.  Blakeley  paid  the 
plaintiffs  the  full  amount  due  to  them  in  respect  of  the 
bills.  No  necessary  consequence  follows  from  that.  He 
may  have  paid  them  for  a  variety  of  reasons.  The  pica 
goes  on  to  state  that  T.  Blakeley  then  became  entitled  to 
become  the  holder  of  the  bills,  yet  the  plaintiffs  did  not 
deliver  them  to  him.  It  is  perfectly  consistent  with  that 
statement  that  the  defendant  did  not  insist  upon  having 
the  bills,  but  lefl  them  in  the  hands  of  the  plaintifl^  They 
would  then  have  de  facto  possession  of  the  bills  and  be 
entitled  to  avail  themselves  of  any  remedies  which  the 
other  parties  to  the  bills  might  have  against  the  defendant 
If  the  plea  had  said  in  so  many  words  that  the  plaintifib 
were  not  the  lawful  holders  of  the  bills^  and  that  T. 
Blakeley  demanded  them  of  the  plaintiffs,  who  refused,  and 
still  refuse,  to  deliver  them  up,  the  plea  might  have  been 


^ 


(a)  3  Y.  &  C.  E.  C.  436.  (h)  11  C.  B.  191. 

(c)  14  East,  486. 
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good.     But  that  has  not  been  done,  and  I  hold  the  plea  to        1866. 
be  bad.  v.-^v^-' 

As  to  the  fourth  plea,  so  far  as  I  understand  it,  I  think  and 

^^ASTERll  All's 

it  good.  Probably,  it  is  iaimaterial  how  we  decide  this  bank 
question,  because  the  ultimate  decision  will  depend  upon  Lviobtoh. 
the  facts.  As  I  understand  the  plea,  it  means  this:  '*I 
accepted  these  bilk  for  the  price  of  certain  goods  sold  to 
me,  and  to  be  shipped ;  that  a  portion  only  of  those  goods 
were  shipped,  and  of  that  portion  I  only  accepted  goods 
of  the  value  of  1200Z.;  that  in  consequence  of  the  entire 
quantity  not  having  been  shipped,  those  which  were  shipped 
became  useless  to  me,  and  I  would  not  accept  them :  there- 
fore I  ought  only  to  pay  1200/.,  and  I  have  a  set-off  to  that 
amount  against  the  Blakeley  Ordnance  Company,  who 
have  paid  you  the  full  amount  of  the  bills." 

Assuming  that  to  be  the  meaning  of  the  plea,  I  think  it 
affords  a  good  defence  if  it  shews  that  the  plaintiffs  were 
not  the  holders  of  the  bills  for  value  beyond  1200/.,  as  to 
which  there  is  a  set-off.  I'hen,  does  it  shew  a  defence  to 
the*whole  except  1200/.  ?  I  think  it  does.  Suppose  a  bill 
is  ^ven  upon  a  contract  to  deliver  3000/L  worth  of  goods, 
namely  1200/.  worth  of  stockings  and  ISOOiL  worth  of 
gloves.  All  the  stockings  are  sent,  and  the  purchaser 
accepts  them ;  but  the  right  hand  gloves  alone  are  sent, 
and  the  purchaser  rejects  them.  The  consideration  for 
the  bill  might  have  wholly  failed,  for  the  purchaser  need 
not  have  accepted  the  stockings  without  the  gloves ;  having 
done  so,  he  is  bound  to  pay  for  them ;  but  he  had  a  right 
to  reject  the  useless  gloves,  and  to  make  a  deduction  in 
respect  of  the  whole  price  of  the  gloves,  viz.  1800/.  That 
seems  to  me  the  meaning  of  the  plea,  and  if  it  is  I  think 
that  the  amount  to  be  deducted  is  sufficiently  definite  to 
take  the  case  out  of  the  rule  that  a  partial  failure  of  consi« 
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^'^^^^^^^      if  the  quantum  to  be  deducted  be  matter,  not  of  definite 
Agra 

AMD         computation,  but  of  .'unliquidated  damages.     There  must 
Hastebmah's  *  , 

Bank        be  judgment  for   the  plaintifis  on   the  demurrer   to  the 

Lbiobtoh.     ^hifd  plea,  and  for  the  defendant  on  the  demurrer  to  the 

fourth. 

Chaknell,  B. — I  am  also  of  opinion  that  the  plaintifis 
are  entitled  to  judgment  on  the  demurrer  to  the  third  plea. 
At  first  I  doubted  whether  it  might  not  be  held  good,  on 
the  ground  that  the  plaintiffs,  at  the  commencement  of  the 
action,  were  not  the  holders  of  the  bills ;  for  such  a  plea 
does  not  mean  that  the  plaintifi  were  not  holders  in  the 
sense  of  having  possession,  but  holders  with  a  right  to  sue. 
But  on  consideration  I  think  the  plea  &ils  on  the  ground 
pointed  out  by  my  brother  BramtoeU,  because  it  does  not 
allege  that  the  plaintifis  were  tortious  holders.  It  is  quite 
consistent  with  every  allegation  in  it  that  the  plaintiffi  are 
entitled  to  sue  upon  the  bills.  The  plea  does  not  say  that 
the  plaintifiis  sue  against  the  will,  but  only  without  the 
authority  of  T.  Blakeley.  That  may  mean  that  they  have 
not  clothed  themselves  with  complete  authority. 

With  respect  to  the  fourth  plea,  I  am  of  opinion  that 
the  defendant  is  entitled  to  judgment  The  substance  of 
that  plea  is  this  :  **  I  accepted  these  bills  upon  the  &ith  of 
your  shipping  certain  goods  under  a  contract  You  have 
shipped  only  part  of  the  goods,  some  which  I  have  accepted 
and  am  therefore  bound  in  justice  to  pay  for:  I  now  seek 
to  make  this  a  defence  to  all  your  claim  on  the  bills,  except 
that  in  respect  of  the  goods  which  I  have  accepted.''  I 
do  not  intend  to  throw  the  least  doubt  on  the  decisions 
that  where  a  defendant  sets  up  a  partial  failure  of  conside- 
ration  as  an  answer  pro  tan  to  to  an  action  on  a  bill  of 
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exchange,  the  monc}-  to  be  deducted  must  be  of  a  specific        18()6. 
ascertained  amount,  and  not  merely  unliquidated  damages.       ^^-^^r^-^ 
Here  the  sum  in  respect  of  which  the  deduction  is  claimed  is  and 

In  A  flTIC  R.  M  All 

not  unliquidated  damages^  but  capable  of  definite  computa-        bank 

tion.     If  the  plea  had  stated  the  amount  of  the  whole  con-      Leightoi 

tract,  all  difficulty  would  have  been  avoided.    But,  although 

the  language  of  the  plea  is  not  so  specific  as  it  ought  to  have 

been,  the  sum  sought  to  be  deducted  may  be  sufficiently 

ascertained  to  take  the  case  out  of  the  operation  of  the 

rule. 

As  to  the  set-off^  I  think  this  case  is  fairly  within  the 
inference  to  be  drawn  from  the  case  of  Cochrane  v.  Green  (a). 
This  is,  indeed,  the  converse  of  that  case.  There  it  was 
decided  that,  where  A.  has  a  money  demand  against  B., 
and  B.  (although  a  trustee)  has  a  money  demand  against 
A.  which,  but  for  the  intervention  of  the  trust,  would  have 
constituted  a  good  legal  set-off  against  A.'s  demand,  it 
may  be  pleaded  by  way  of  equitable  set-off.  I  think 
it  a  fair  deduction  from  that  case  that  the  defendant  is 
entitled  to  set  up  against  the  claim  of  the  plaintifis  as  trus- 
tees the  debt  due  from  their  cestui  que  trust. 

PiOOTT,  B. — I  am  also  of  opinion  that  the  third  plea  is 
bad.  It  is  consistent  with  all  the  facts  stated  in  it  that  the 
plaintiffs  are  rightfully  in  possession  of  the  bills,  and  law- 
fully entitled  to  sue  upon  them. 

As  to  the  fourth  plea,  I  think  it  good.  The  rule  laid 
down  in  Bayley  on  Bilk  (&)  as  to  partial  failure  of  consi- 
deration is,  that  ^Mt  will  constitute  no  defence  if  the 
quantum  to  be  deducted  be  matter,  not  of  definite  com- 
putation, but  of  unliquidated  damages."  Here  the  deduc- 
tion is  a  matter  of  definite  computation,  for  the  plea  states 

(a)  9  C.  B.  N.  S.  448.  (V)  Page  505,  6th  ed. 
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that  1200^  is  alone  due  in  respect  of  the  goods  accepted. 
On  that  ground^  and  agreeing  with  my  brothers  BrarmoeS 
and  ChanneU  as  to  the  equitable  right  of  set-off,  I  think 
that  the  defendant  is  entitled  to  judgment  on  that  plea. 

Judgment  for  the  plaintiflb  on  demurr^ 
to  the  third  plea,  and  for  the  defend- 
ants on  demurrer  to  the  fourth  plea. . 


Bj  indenture, 
redting  a 
dissolution 
of  partnership 
between  two 


N&v,  21.  Christib,  Appellant,  v.  The  Commissionebs  op 

Inland  Revenue,  Respondents. 

X  HIS  was  a  case  stated  by  the  Commissioners  of  Inland 
Revenue,  pursuant  to  the  13  &  14  Vict  a  97,  s.  15,  to 
enable  Charles  Christie  to  appeal  to  this  Court  against  the 
^f^oonnthad  determination  of  the  Commissioners  as  to  the  stamp  doty 
^he*M^er-  chargeable  on  the  indenture  hereinafter  mentioned. 

This  indenture  was  dated  the  2l8t  of  March,  1866,  and 
was  made  between  John  Back,  of  the  first  part,  Robert 
Hunt,  of  the  second  part,  Philip  Longmore  and  Matthew 
Longmore,  of  the  third  part,  and  Charles  Christie,  of  the 
fourth  part. 

'  It  recited  that  John  Back  and  Charles  Christie  had 
carried  on   the   business  of  brewers,  under   the  style  of 


ship  assets, 
ana  that  the 
amount  due 
to  the  retiring 

fartner  was 
10,00(V.,  and 
that  it  had 
been  arranged 
that  the  re- 
maining part- 
ner should 


fay  him 
or 


OOO;.  in 

Msh.  and  that    Christie  &  Co.,  from  the  29th  of  September,  1858,  up  to 

the  remainder  *  *^ 

should  be  the  2 9ih  of  September,  1865,  and  that  the  copartnership 

secured  by  ,  . 

mortgage  of       had  been  dissolved  as  from  the  latter  date. 

the  assets  of 

the  firm,  and 

a  policy   of  assurance,  the  retiring  partner  conveyed   to  the  continuing  partner  all  his 

estate  and  interest  in  the  partnership  property,  real  and  personal,  and  the  goodwill  of  the 

business. — Held^  that  the  deed  was  a  convo^anc^  upon  the  sale  of  property  within  the  mean- 

inff  of  the  13  &  14  Vict.  c.  97,  Sched.  tit.  Conveyance,  and  was  cha^able  witii  an  ad 

Tfldorem  duty  upon  the  110,000/. 
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It  then  recited  to  'mdenture,  dated  the  20lh  of  March, 
1866,  by  which  (after  reciting  that  the  amount  of  the  part- 
nership assets  had  been  stated  and  a  balance  sheet  signed 
shewing  the  copartnership  debts,  credits  and  profits  and 
the  respective  shares  of  the  partners,  and  their  loans  to  the 
copartnership,  and  that  the  amount  due  to  John  Back,  the 
retiring  partner,  had  been  found  to  be  110,000/.,  and  that 
it  bad  been  arranged  that  Charles  Christie  should  pay  to 
him  10,0002.  in  cash,  and  that  the  remaining  100,0007. 
should  be  secured  by  mortgage  of  the  assets  of  the  firm 
iod  an  assignment  of  certain  policies  of  assurance  on  the 
life  of  Charles  Christie,  but  without  making  any  payment 
for  the  share  of  John  Back  in  the  goodwill  of  the  business ; 
and  that  Charles  Christie  had  accordingly  paid  the  said 
sum  of  10,000/.,  and  the  terms  of  the  proposed  mortgage 
had  been  arranged,  and  the  said  mortgage  was  to  be  exe- 
cuted as  soon  as  the  said  John  Back  and  certain  other 
persons,  trustees  of  a  portion  of  the  property  to  be  com- 
prised in  it,  should  have  effectually  conveyed  and  assured 
the  freehold  and  leasehold  part  thereof  to  the  said  Charles 
Christie,)  it  was  declared  that  the  copartnership  had  been 
dissolved  from  the  29th  of  September  1865,  and  that  the 
said  John  Back  would  forthwith,  by  all  necessary  acts  and 
deeds,  release  to  the  said  Charles  Christie  his  estate  in  the 
copartnership  property,  and  that  both  of  them  would  use 
their  best  efforts  to  procure  the  consent  of  all  trustees  in 
whom  any  of  the  partnership  property  might  be  vested, 
and  that  the  said  Charles  Christie  would  execute  the  said 
mortgage  and  would  pay  all  partnership  debts,  and  that  in 
the  meantime  the  said  John  Back  would  stand  possessed 
of  all  such  parts  of  the  assets  of  the  late  copartnership  as 
might  be  legally  vested  in  him  in  trust  for  the  said  Charles 
Chrbtie* 

It  then  recited  that  the  assets  of  the  copartnership  con- 
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sisted  of  freehold,  copjhoid  and  leasehold  premises^  set 
forth  respectively  in  the  first,  second  and  third  schedules 
annexed :  that  certain  portions  thereof  were  legally  vested 
in  the  said  Robert  Hunt,  formerly  a  partner  in  the  said 
business,  and  in  Philip  Longmorc  and  Matthew  Longmore, 
executors  of  Peter  Christie,  formerly  a  partner  in  the  same 
firm,  but  that  they  had  no  beneficial  interest  in  the  same, 
and  had  agreed  to  execute  the  said  deed. 

The  parties  of  the  first,  second  and  third  parts,  in  pursa- 
ance  of  the  agreement  and  in  consideration  of  the  premises, 
granted  and  released  unto  and  to  the  use  of  the  said 
Charles  Christie,  his  heirs  and  assigns,  for  ever,  all  the 
fi'eehold,  copyhold  and  leasehold  premises,  and  also  the 
goodwill  and  plant  of  the  business ;  and  they  covenanted 
that  they  had  not  encumbered,  and  for  fiirther  syssurance. 
Charles  Christie  covenanted  to  pay  the  rents  and  perform 
the  covenants  in  the  leases. 

The  indenture  was  executed  by  all  parties  and  attested. 

The  said  Charles  Christie  presented  this  indenture  to 
the  Commissioners  of  Inland  Revenue,  under  the  13  &  14 
Vict  c  97,  s.  14,  for  them  to  assess  the  stamp  duty  to 
which  it  was  liable,  submitting  that  the  deed  was  not  a 
conveyance  upon  the  sale  of  property  within  the  meaning 
of  the  schedule  to  the  Act,  and  was  only  chargeable  with 
a  duty  of  1/.  I5s,  (besides  progressive  duty)  as  on  a  deed 
not  otherwise  charged  by  any  Act  or  Acts. 

The  Commissioners  claimed  550/.  10^.,  being  the  ad 
valorem  conveyance  duty,  at  the  rate  of  5^.  for  every  50/.s 
in  respect  of  the  sum  of  110,000/.,  the  purchase  or  coosi* 
deration  money  expressed  in  the  deed,  under  the  13  &  14 
Vict.  c.  97,  and  the  28  &  29  Vict.  c.  96,  s.  1,  and  forty-one 
progressive  duties  of  lOs.  each,  the  deed  containing  forty- 
one  entire  quantities  of  1080  words  over  and  above  the 
first  quantity  of  1080  words. 
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No  question  was  raised  as  to  the  progressive  duty. 

The  indenture  was^  on  payment  of  the  said  sum^  duly 
stamped  by  the  Commissioners ;  but  the  said  Charles 
Christie  having  declared  himself  dissatisfied  with  the  deter- 
mination of  the  Commissioners^  and  having  complied  with 
the  requisitions  of  the  13  &  14  Vict.  c.  97,  s.  15,  required 
the  Commissioners  to  state  specially  and  sign  a  case  for 
the  opinion  of  the  Court  on  the  question  whether  the  said 
indenture  of  the  21st  March,  1866,  was  chargeable  with 
ad  valorem  conveyance  duty  in  respect  of  the  sum  of 
110,000/.  therein  mentioned^  or  on  any  and  what  sum. 
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Jathua  fFUUams  (with  whom  was  Jolliffe\  for  the  appel- 
lant.— This  deed  is  not  a  conveyance  within  the  meaning 
of  the  13  &  14  Vict  c.  97,  Sched.  tit.  Conveyance,  which 
imposes  an  ad  valorem  duty  on  a  **  conveyance,  whether 
grant,  disposition,  lease,  assignment,  transfer,  release, 
renunciation,  or  of  any  other  kind  or  description  whatso- 
ever, upon  the  sale  of  any  lands,  tenements,  rents,  annuities 
or  oiher  prapeHy,  real  or  personal,*'  &c.  There  is  no  sale 
or  purchase  of  property.  The  two  partners  agree  to  dis- 
solve partnership,  and  to  ascertain  the  rights  of  each  in 
respect  of  the  partnership  property.  Neither  is  entitled 
to  the  real  estate  qua  real  estate^  but  only  as  money.  In 
Darby  v.  Darby  (a)  Kindersley,  V.  C,  said  that  **  the  mere 
contract  of  partnership,  without  any  express  stipulation, 
involves  in  it  an  implied  contract,  quite  as  stringent  as  if 
it  were  expressed,  that  at  the  dissolution  of  the  partner- 
ship  all  the  property  then  belonging  to  the  partnership, 
whether  it  be  ordinary  stock  in  trade,  or  a  leasehold 
interest,  or  a  fee  simple  estate  in  land^  shall  be  sold,  and 
the  net  proceeds,  after  satisfying  all  the  partnership  debts 
and  liabilities,  be  divided  amongst  the  partners."  In 
Lindley  on  Partnership,  p.  713,  it  is  laid  down  (b)  that 

(a)  3  Drew,  495.  505. 

(h)  This  doctrine  is  corrected  in  the  2nd  edition,  p.  850. 
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"  an  assignment  by  a  partner  of  bis  shares  and  interest  in  the 
firm  to  bis  copartners  is^  in  fact,  only  a  release  by  bim  on 
payment  of  what  is  due  to  him  from  the  firm.     Such  a 
transaction  ought  not  to  be  considered  as  a  sale  of  property 
within  the  meaning  of  the  Stamp  Acts,  so  as  to  render  it 
necessary  to  stamp  the  deed  with  an  ad  valorem  stamp. 
In  point  of  fact  there  is  nothing  sold ;  for  in  substance  the 
retiring  partner  merely  takes  what  is  his  (or  what  is  agreed 
on  as  his),  gives  a  receipt  for  it,  and  acknowledges  that  be 
has  no  more  claims  on  his  copartners.''    Belcher  v.  Sikes{a) 
is  cited  in  support  of  that  doctrine.     The  word  sale  in  the 
schedule  of  the  Act  should  be  strictly  construed.    If  the 
legislature  had  intended  to  impose  so  heavy-  a  duty  od 
partners  who  dissolve  partnership,  they  would  have  inserted 
a  distinct  heading  ''  Dissolution  of  Partnership.^'    The 
enactment  was  only  intended  to  apply  to  what  is  populariy 
and  ordinarily  called  a  ^'  sale."    Where  a  fi^ther  seized  in 
fee  of  an  estate  conveyed  it  to  hb  son  by  a  deed  which 
recited  that  the  fistther  was  minded  and  had  resolved  to 
^ve  and  assure  it  to  his  son,  as  well  in  consideration  of 
natural  love  and  affection  as  also  in  consideration  of  the 
provision  which  the  son  had  that  day  made  (by  his  bond) 
of  15002L  in  augmentation  of  the  portions  of  his  sisters:  it 
was  held  that  this  was  not  a  sale  to  the  son  within  the 
meaning  of  the  48  Geo.  3,  c.  149,  and  that  the  conveyance 
was  not  subject  to  ad  valorem  duty :  Denn  d.  MamfM  v. 
Diamond  (b).     Bayley^  J.,  there  said,  ^*  I  cannot  agree  to 
the  position  that  wherever  money  is  paid  there  is  a  sale." 
The  principle  contended  for  was  laid  down  by  Lord  Tex- 
terdeny  C.  J.,  in  Blandy  v.  Herbert  (c),  where  the  question 
was  whether  the  transaction  described  in  the  deed  was  a 
^'  sale"  of  an  annuity  in  the  ordinary  sense  and  acceptation 


(a)  6  B.  &  C.  234.  (6)  4  B.  &  C.  243. 

(c)  9  B.  &  C.  396. 
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of  the  term.  The  same  principle  was  affirmed  in  Massy  v. 
Nanney  {a).  In  order  to  ascertain  the  amount  of  duty 
payable^  regard  must  be  had  to  the  consideration  or  pur- 
chase money :  The  Marquis  of  Chandos  v.  The  Commis- 
doners  of  Inland  Revenue  (b).  Here  the  conveyance  is 
made  ^  in  pursuance  of  the  agreement  and  in  consideration 
of  the  premises,**  not  in  consideration  of  the  payment  of  a 
sum  of  money.  An  exchange  upon  which  money  has  been 
paid  for  equality  of  partition  is  not  a  ''  sale''  within  the 
Stamp  Acts :  Henniker  v.  Henniher  {c).  In  Potter  ▼.  The 
Commissioners  of  Inland  Revenue  (d)  there  was  an  express 
bargain  and  sale  of  the  goodwill  of  a  trade ;  and  the  only 
question  was  whether  "  goodwill"  was  "  property"  within 
the  meaning  of  the  13  &  14  Vict  c.  97,  Sched.  *'  Convey- 
ance 7*  In  The  Vlverstone  and  Lancashire  Railway  Com- 
panjf  ▼.  The  Commissioners  of  Inland  Revenue  {e)  a  railway 
Company,  under  the  powers  of  an  act  of  parliament,  sold 
their  railway  and  works  to  another  railway  Company. 
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The  Attorney  General  (with  whom  were  The  Solicitor 
General^  Sir  fV.  Bovill  and  CrompUm  Hutton)  appeared  for 
the  Commissioners  of  Inland  Revenue,  but  were  not  called 
upon  to  argue. 


ELelly,  C.  B. — The  case  has  been  ably  argued,  but  in 
my  opinion  it  does  not  admit  of  any  reasonable  doubt.  In 
determining  the  amount  of  stamp  duty  to  which  a  deed  is 
liable,  the  substance  of  the  transaction  to  be  collected  from 
the  instrument  itself  is  alone  to  be  considered.  Here  the 
substance  of  the  transaction  seems  to  me,  beyond  all  ques- 
tion, a  sale  by  Back  to  Christie  of  Back's  interest  in  the 


(a)  3  Bing.  N.  G.  478. 

(b)  6  Exch.  464. 
\c)  1  £.  &  B.  64. 


(</)  10  Exch.  147. 
(e)  2  U.  &  C.  855. 


A 
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partnenhip  propctty  for  the  sum  of  llQyOOCML  I  can  see 
DO  distioctioo,  irith  respect  to  stamp  dotr,  between  a  sit 
b J  Bade  to  Christie,  the  remaiDiiig  partner,  and  a  uk 
hj  Back  to  mj  other  persoo  who  mi^t  be  fsposed 
to  enter  into  partnership  with  Christie.  The  wan  ae 
look  at  the  deed,  the  more  dearl  j  doea  that  appear  to  be 
the  real  snbatance  of  the  tranaactioii.  On  die  eootem- 
plated  retirement  of  Back  a  balance  sheet  was  made  cat, 
which  ennmerated  all  the  partnership  property,  and  icfcr- 
ence  is  made  in  the  balance  sheet  to  loans  by  one  or  the 
other  or  both  partners  to  the  partnerdiip  firm.  It  does  not 
appear  what  was  done  with  these  loans,  nor  whether  tbe 
money  was  to  remain  in  the  firm  or  be  paid  o^  nor  whether 
it  was  taken  into  conaderation  in  estimating  the  interest 
of  Back  in  the  partnerdiip  property.  We  cannot  treat  ic» 
nnder  the  terms  of  this  deed,  as  an  element  in  the  ooosi- 
deration  of  the  qoesdon.  The  resalt  is,  that  this  is  simplj 
a  sale  by  Back  to  Christie  of  Back's  interest  in  this  raloable 
partnership  property  for  the  con^deration  of  1 10,00(ML 

Certain  cases  hare  been  referred  to  by  Mr.  ffUBawu  m 
either  establishing  a  different  principle  or  tending  to  t 
different  conclusion.  He  referred  to  the  well  known  case 
where  partnership  property,  though  it  may  consist  whoUj 
or  in  part  of  real  estate,  is  upon  a  dissolution  treated,  a 
between  tbe  partners,  not  as  land  but  as  money.  That  is, 
in  fact,  the  same  as  tbe  case  where  a  man  devises  real  estate 
to  be  sold  and  converted  into  money,  and  a  Conit  of  eqaitj 
considers  tbat  done  which  was  directed  to  be  done,  and 
deals  with  tbe  estate  as  if  it  had  been  turned  into  money. 
But  if  that  property  is  sold,  who  can  doubt  that  the  cod- 
vevance  would  be  liable  to  an  ad  valorem  stamp  duty  with 
reference  to  the  amount  of  the  purchase  or  consideratioD 
money  ? 

Then,    again,   cases   of  family  settlements  have  been 
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referred  to,  and  those,  no  doubt,  have  been  determined 
on   a  different    principle,   and   have   been   held  exempt 
from  stamp  duty.     But  those  are  cases,  as  indeed  generally 
occurs  m  family  settlements,  in  which,  although  the  estate 
18  conveyed  by  one  person  to  another,  the  person  to  whom  it 
is  conveyed  confers  some  benefit  either  on  the  grantor  or 
some  member  of  the  family.     Looking,  as  we  ought,  to 
the  substance  of  the  transaction,  such  a  case   does   not 
resemble  a  sale ;  it  is  in  fact  a  mere  arrangement  between 
different  members  of  the  same  family.     For  instance,  a 
father,  in  conveying  to  his  son  a  landed  estate  worth  20,000/. 
a  year,  may  require  the  son  to  settle  a  certain  sum  upon  a 
daughter  or  younger  children ;  but  that  sum  cannot  he 
considered  as  the  price  or  purchase  money  of  the  estate 
conveyed   by   the   father   to   the   son.      All   those  cases, 
therefore^   are  distinguishable  not  only  in  principle  but 
also  in  fact. 

There  remains  a  third  class  of  cases,  viz.,  that  of  parti- 
tion ;  and  it  is  only  necessary  to  consider  what  a  partition 
is,  to  see  that  it  is  totally  unlike  a  sale  and  purchase  of  real 
estate.  Persons  interested  in  real  estate  as  joint  tenants  or 
tenants  in  common  are  frequently  content  to  take  less  than 
the  value  of  their  interest  in  order  that  they  may  obtain  an 
estate  in  severalty ;  and  when  such  an  arrangement  takes 
place,  whether  the  parties  agree  to  divide  the  property  into 
equal  portions,  or  that  one  shall  pay  a  sum  of  money  to  the 
other,  or  to  all  the  others,  the  sum  so  paid  is  not  the  price 
or  purchase  money  of  the  property  acquired  under  the 
partition.  Looking  at  the  substance  of  the  transaction, 
the  real  consideration  is  the  liberty  and  power  of  holding 
the  property  in  severally ;  and  it  is  not  a  sale  and  pur- 
chase for  a  pecuniary  consideration,  which  in  general 
would  bear  some  proportion  to  the  real  or  supposed  value 
of  the  property. 
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Looking  at  this  conyejancey  it  appears  to  me  an  ordi- 
nary conveyance  on  the  sale  and  purchase  of  a  large  and 
valuable  property,  which,  previously  to  the  conveyance, 
was  partnership  "property.  It  is  true  that  the  conveyance 
is  made  by  one  partner  to  another,  but  it  is,  in  contempla- 
tion of  law  as  well  as  in  fact,  a  sale  of  the  property  in 
consideration  of  the  price  or  purchase  money  of  110,000/. 

Channell,  B. — I  am  also  of  opinion  that  the  deter- 
mination of  the  Commissioners  was  right.  It  was  con- 
ceded very  early  in  the  argument  that  if  this  had  been  the 
ordinary  case  of  a  conveyance  by  one  person  to  another 
this  stamp  duty  would  have  been  payable.  Of  that  there 
can  be  no  doubt.  This  is  a  conveyance  by  one  partner  to 
another,  and  the  only  question  is  whether  it  is  a  convey- 
ance within  the  meaning  of  the  schedule  to  the  Act,  or,  Id 
other  words,  a  conveyance  upon  the  sale  of  property. 

I  admit  that  we  must  not  endeavour  to  fix  the  subject 
with  liability  to  duty  by  any  strained  construction  of  the 
Act.  On  the  other  hand,  I  agree  with  the  Lord  Chief 
Baron  that  we  must  look  at  the  substance  of  the  transac- 
tion ;  and  it  appears  to  me  that  the  bargain  between  the 
parties,  which  has  been  carried  into  effect  by  this  con- 
veyance, is  a  bargain  that  the  one  partner  should  sell  to 
the  other  his  interest  in  the  firm  and  the  partnership 
property  for  the  sura  of  110,000iL  A  part  of  that  was  to 
be  secured  by  mortgage.  The  amount  of  the  purchase 
money  was  ascertained  by  a  stock  account  being  taken; 
but  I  am  unable  to  see  that  that  fact  makes  any  distinction. 
If  one  partner,  without  any  account  being  taken,  bad 
said  to  the  other,  ^*  I  will  sell  you  all  my  interest  for  a 
sum  named,'*  and  there  had  been  a  conveyance  carrying 
oQt  that  arrangement,  it  is  conceded  that  duty  would  have 
been  payable  as  upon  a  sale.     Here  an  account  has  been 
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taken  in  .order  to  ascertain  what  was  a  fair  sum  for  the 
one  party  to  recei? e  and  the  other  to  give  on  the  retiring 
partner  relinquishing  his  interest  in  the  business,  so  that 
the  entire  property  might  vest  in  the  other. 

PiGOTT,  B. — I  am  of  the  same  opinion.  I  agree  that 
we  must  look  at  the  substance  of  the  transaction.  Then 
what  is  the  substance  of  the  transaction  ?  All  that  was 
done  is  perfectly  fair  and  fully  expressed  in  the  plainest 
language.  Mr.  Back  wishes  to  retire  from  the  partner- 
ship, and  Mr.  Christie  wishes  to  carry  on  the  business. 
Mr.  Back's  interest  is  ascertained  to  be  worth  110,000/.; 
and  in  consideration  that  Mr.  Christie  will  pay  him 
10,000^9  and  give  him  the  security  of  a  mortgage,  and 
the  further  security  of  a  policy  of  assurance  on  the  life 
of  Mr.  Christie  for  100,000/.,  Mr.  Back  conveys  to  Mr. 
Christie  his  entire  interest  in  the  property.  Such  is  the 
substance  of  the  transaction,  and  is  not  that  a  conveyance 
upon  a  sak  of  property?  If  it  had  taken  place  between  a 
third  person,  not  a  member  of  the  firm,  and  Mr.  Back, 
there  could  have  been  no  doubt  that  the  ad  valorem  duty 
now  imposed  on  the  conveyance  would  have  been  pay- 
able ;  and  it  seems  to  me  to  make  no  difference  that  the 
transaction  took  place  between  Mr.  Back  and  a  member 
of  the  firm. 

Determination  of  Commissioners  affirmed. 
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Ii'ov.  14. 

To  a  decla- 
ration on  a 
bill  of  lading 
for  freight  of 
eooda  "  to  be 
delivered  as 
ordered"  nnto 


Lewis  and  Another  v.  McKbe. 

Declaration.— That  after  the  14th  of  Aagust, 
1855,  one  J.  Brown  delivered  to  the  plaintiffs  certain 
goods,  to  wit,  &c.^  to  be  by  the  plaintiffs  carried  and 
conveyed  in  a  certain  ship  of  the  plaintiffs,  then  in  the 
or  his  assigns,    port  of  Laraiche,  in  the  principality  of  Tunis,  from  La- 

raiche  to  Cork  or  Falmouth,  in  the  United  Kingdom,  for 
orders,  under  a  certain  bill  of  lading  signed  for  the  same 
by  ihe  master  of  the  said  ship  as  agent  for  the  plaintiffs, 
and  to  be  delivered  as  ordered  (the  act  of  God,  the  Queen's 
enemies,  fire,  all  and  every  other  dangers  and  accidents 
of  the  seas,  &c.  excepted),  unto  the  defendant,  or  to  bis 
assigns,  on  his  or  their  paying  freight  for  the  said  goods 
as  per  charter-party,  with  primage  and  average  accus- 
tomed; and  that  thereupon,  and  by  reason  thereof,  the 
property  in  the  said  goods  passed  to  the  defendant;  and 
that  by  the  charter-party  referred  to  in  the  said  bill  of 
lading  freight  is  made  payable  in  cash  at  certain  rates 
therein  specified. — Averment  of  performance  of  all  condi- 
tions, &(•.,  necessary  to  entitle  the  plaintiffs  to  have  the 
freight,  primage,  and  average  paid  by  the  defendant  ac- 

goods,  and  not  cordinp:  to  the  terms  of  the  said  bill  of  Iadin<r  and  charter- 
to  the  defend-  ^  ° 
ant. — Heldf 
on  demurrer, 
that  the  facts 
stated  in  the 
plea  Fhewed 
that  the  plain- 
tiffs had  ac- 
cepted the 
Fuhstituted 
liability  of 
Messrs.  W. 


pleaded  that 
before  the 
arrival  of  the 
eoods  he  en- 
dorsed the 
bill  of  lading: 
*'  Deliver  to 
Messrs.  W. 
&  K.  or  order, 
looking  to 
them  for  all 
freight,  with- 
out recourse 
to  na."    The 
plea  then 
stated  that 
plaintiffs  ac- 
cepted the 
indorsement, 
and  delivered 
the  goods  in 
pursuance 
thereof  to 
Messrs.  W.  & 
K.  as  the 
persons  en- 
titled to  the 


party,   and   to  sue  defendant  for  nonpayment  thereof.— 
Breach  nonpayment. 

Plea. — That  by  the  said  charter-party  it  was  provided 
that  the  plaintiffs  should  deliver  the  said  goods  on  being 
paid  freight  by  the  receiver  of  the  cargo.  And  thai  before 
the  said  ship  arrived  at  the  port  of  call,  and  before  the 


&  K.,  and 

consequently  could  not  enforce  their  claim  for  freight  against  the  defendant. 
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time  had  arrived  for  the  delivery  of  the  said  cargo,  the  1866. 
defendant  indorsed  the  said  bill  of  lading  to  certain  per- 
sons carrying  on  their  business  under  the  firm  and  style 
of  Messrs.  Watney  &  Eeene;  and  the  said  indorsement 
was  in  the  words  following,  that  is  to  say : — "  Deliver  to 
Messrs.  Watney  &  Keene,  or  order,  looking  to  them  for 
all  freight,  dead  freight  and  demurrage,  without  recourse 
to  us.  (Signed)  George  B.  McKee  &  Co."  And  the 
defendant  farther  says  that  the  plaintiffs  accepted  the  said 
indorsement,  and  delivered  the  goods  in  pursuance  thereof 
to,  the  said  Messrs.  Watney  &  Keene,  as  the  persons 
entitled  to  the  said  goods,  and  not  to  the  defendant. 
Demurrer,  and  joinder  thereon. 

J.  B.  Karslake  (C.  P.  Brett  with  him),  in  support  of 
the  demurrer. — The  plea  is  framed  upon  the  Bills  of 
Lading  Act,  (18  ^  19  Vict.  c.  Ill),  which  was  passed  in 
consequence  of  the  decision  in  Thompson  v.  Dominy  {of. 
By  the  first  section  of  that  Act,  *^  every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a 
bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass  upon  or  by  reason  of  such  consign- 
ment or  indorsement,  shall  have  transferred  to  and  vested 
in  him  all  right  of  suit,  and  be  subject  to  the  same  liabi- 
lities in  respect  of  such  goods  as  if  the  contract  contained 
in  the  bill  of  lading  had  been  made  with  himself."  The 
declaration  states,  and  it  is  admitted  by  the  plea,  that  the 
property  in  the  goods  passed  to  the  defendant;  he  is  there- 
fore liable  for  the  freight  unless  the  property  passed  from 
him  to  some  other  person.  But  the  plea  does  not  state 
that  the  property  vested  in  the  indorsees  of  the  bill  of 
lading  or  that  the  defendant  ceased  to  have  any  property 
in  the  goods.  In  Smurthwaite  v.  Wilkins  {b)  the  plea 
(a)  14  M.  &  W.  403.  (b)  1 1  C.  B.  N.  S.  842. 
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1866.       contained  averments  to  that  effect.     This  plea  does  not 
set  up  a  rescission  of  the  contract  before  breach,  or  satis- 
faction  and  discharge  after  breach,  but  merely  alleges  that 
the  plaintiffs  accepted  the  indorsement  and  delivered  the 
goods  in  pursuance  thereof  to  the  indorsees  as  the  persons 
entitled  to  the  goods,  and  not  to  the  defendant.     Where 
by  the  terms  of  the  bill  of  lading  the  goods  are  to  be 
delivered  to  the  consignee  or  his  assigns,  ^'  he  or  they  pay- 
ing freight  for  the  same,''  the  master  is  not  bound  to  insist 
on  the  payment  of  freight  at  the  time  of  the  delivery  of 
the  goods,  but  if  be  cannot  get  it  from  the  consignee  he 
may  compel  the  consignor  to  pay  it :   Shepard  v.  De  Ber- 
nales  {a\  Domett  v.  Beckford  {b\   Abbott  on   Shipping, 
p.  370,  11th  ed.     The  indorsement  gave  the  plaintiffs  a 
right  to  compel  the  indorsees  to  pay  the  freight,  but  the 
plea  does  not  allege  any  agreement  that  the   defendant 
should  be  discharged  by  reason  of  the  plaintiffs  having 
ticcepted  the  liability  of  the  indorsees.      They  are  merely 
the  receivers  of  the  cargo  for  the  defendant.    Their  accept- 
ance of  the  goods  may  be  a  circumstance  from  which  the 
jury   may   imply   a  contract   on   their    part  to   pay   the 
freight  ;  but  it  does  not  discharge  the  defendant :  Wegener 
v.   Smith  (c).      l^Brnmwelly  B.— Suppose  the  indorsement 
directed  the  plaintiffs  to  deliver  the  goods  to  the  indorsees 
on  payment  of  freight,  but  not  otherwise,  and  not  to  look 
to  the  shipper  for  payment,  would  he  not  be  discharged  ?] 
It  would  be  a  question  for  the  jury  whether  the  plaintiffs 
agreed  to  accept  the  liability  of  the  indorsees  in  discharge 
of  the  defendant.      The  mere  fact  of  the  plaintifis  having 
waived  their  lien  does  not  affect  their  rights  against  the 
defendant.      He  might  have  pleaded  that  the  delivery  and 
acceptance   of  the   goods    by  the   indorsees   operated  in 

(a)  13  East,  565.  (b)  5  B.  &  Adol.  521. 

(c)  15  C.  B.  285. 
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satisfaction  and  discharge  of  the  plaintiffs'  claim  against        1866. 
him  (a). 

Waikin  Williams,  in  support  of  the  plea. — There  was  no 
contract  with  the  defendant^  and  his  liability  depends 
entirely  on  the  Bills  of  Lading  Act  (18  &  19  Vict  c.  111). 
The  object  of  that  Act  was  to  transfer  the  liability  for 
freight  to  the  indorsee  of  the  bills  of  lading,  and  it  was 
never  intended  to  retain  the  liability  of  the  indorser  in 
addition  to  that  of  the  shipper.  The  plea  states  that  it 
was  provided  by  the  charter-party  that  the  plaintiffs  should 
deliver  the  goods  on  being  paid  freight  by  the  receivers  of 
the  cargo;  and  although  the  shipper  may  nevertheless 
remain  liable,  the  defendant  is  neither  the  shipper  nor  the 
receiver  of  the  cargo.  The  Bills  of  Lading  Act  imposed 
on  the  defendant,  as  consignee,  an  inchoate  liability,  which 
would  only  attach  on  the  delivery  of  the  goods  to  him,  but 
which  never  attached  by  reason  of  his  indorsing  the  bill 
of  lading  before  the  arrival  of  the  goods.  The  bill  of 
lading  was  indorsed  with  a  direction  to  deliver  the  goods 
to  the  indorsees,  looking  to  them  for  all  freight,  without 
recourse  to  the  defendant ;  and  the  plaintiffs,  by  delivering 
the  goods  in  pursuance  of  the  indorsement,  accepted  the 
substituted  liability  of  the  indorsees.  It  was  optional  with 
the  plaintiffs  to  accept  this  indorsement,  but  having  done 
so  and  acted  upon  it,  they  have  released  the  defendant 
from  all  liability  for  freight.  It  was  a  condition  precedent 
to  the  defendant's  liability  to  pay  freight  that  the  goods 
should  be  delivered  to  him,  but  they  were  delivered  to 
another  person  under  an  express  stipulation  that  the  de- 

(a)  The  learned  ooansel  was  Ai'n  WiUiamSj  for  the  defendant, 
about  to  argue   that    the    facts  elected  to  amend  the  plea  bj  in- 
stated in  the  plea  afforded  no  serting  the  words,  "  except  as  to 
answer  to  the  pUuntiffs*  claim  for  primage  and  average.** 
primage  and  average,  when  Wat' 
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1866.  fendant  should  not  be  liable.  Skepard  v.  De  Barnales  (a) 
and  Domett  v.  Beckford  {b)  proceeded  on  the  ground  that 
the  clause  in  the  bill  of  lading  ^*  he  or  they  paying  freight 
for  the  said  goods**  was  for  the  benefit  of  the  master.  It  is 
in  accordance  with  the  spirit  and  intention  of  the  Act  to 
make  bills  of  lading  as  negotiable  as  possible,  by  enabling 
shipowners  to  recover  freight  from  the  receivers  of  the 
cargo. 

Karslahe  replied. 

Kbllt,  C.  B. — This  case  has  been  ably  and  concisely 
argued^  but  in  my  opinion  it  presents  no  question  of  real 
doubt  for  the  consideration  of  the  Court. 

The  action  is  brought  against  the  consignee  of  certain 
goods  under  a  bill  of  lading,  and  unquestionably,  upon  the 
facts  stated  in  the  declaration,  the  defendant  was  originally 
contingently  liable  to  the  plaintifis  for  the  freight  of  these 
goods.  I  say  contingently,  because  circumstances  might 
arise  which  would  prevent  the  plaintifis  from  making  any 
claim  against  him  in  respect  of  the  freight 

Such  being  the  state  of  the  case,  the  plea  alleges  that 
during  the  voyage,  and  before  the  time  for  the  delivery  of 
the  cargo,  the  defendant  indorsed  the  bill  of  lading  to 
certain  persons,  with  a  direction  to  *^  deliver  to  them  or 
order^  looking  to  them  for  all  freight,  &c.,  without  recourse 
to  us.''  The  plea  then  states  that  the  plaintifis  accepted 
the  indorsement  and  delivered  the  goods  in  pursuance 
thereof  to  the  indorsees,  as  the  persons  entitled  to  them, 
and  not  to  the  defendant.  Now,  I  agree  that  if  this  were 
only  a  statement  of  facts  which  would  have  raised  a  ques- 
tion for  the  consideration  of  a  jury,  and  which  a  Judge 

(a)  13  East,  565.  (h)  5  B.  &  Adol.  521. 
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would  have  been  bound  to  leave  to  them,  the  plea  would 
have  been  insufficient.  For  it  is  not  enough  merely  to  state 
fiM^ts  which  might  constitute  a  defence  to  the  action,  but  a 
defence  must  be  stated  in  positive  terms.  But  I  am  of 
opinion  that  if  the  consignee  of  goods  under  a  bill  of 
lading,  whilst  the  goods  are  in  transitu^  indorses  the  bill 
of  lading,  and  upon  that  indorsement  states  in  express 
terms  that  the  owner  of  the  freight  is  to  look  to  the 
indorsee  and  not  to  the  consignee  of  the  goods^  and  the 
indorsement  is  accepted  and  acted  upon  without  any  objec- 
tion or  qualification  on  the  part  of  the  owner  of  the  freight, 
that  in  point  of  law  constitutes  a  transfer  of  the  liability 
and  a  defence  to  any  action  against  the  consignee. 

Under  these  circumstances^  in  my  opinion,  the  plea  con- 
tains a  state  of  facts  which  are  of  themselves  an  answer  to 
the  action,  and  not  merely  evidence  from  which  a  jury 
might  find  that  there  was  an  answer.  I  therefore  think  the 
plea  good,  and  that  the  defendant  is  entitled  to  judgment. 

Bramwell,  B.— I  am  of  the  same  opinion ;  and  I  must 
say  that  I  do  not  think  any  the  worse  of  the  plea  because 
it  states  the  actual  facts  rather  than  conclusions  of  law 
which  involve,  first  of  all,  proof  before  a  jury  of  the  exist- 
ence of  the  facts,  and  then  the  difficult  question  whether 
the  conclusion  of  law  has  been  correctly  deduced  from 
them. 

It  seems  to  me  that  the  facts  stated  in  this  plea  furnish 
an  answer  to  the  action  on  the  grounds  mentioned  by  the 
Lord  Chief  Baron ;  and  I  will  merely  add,  that  what  has 
taken  place  is  to  my  mind  equivalent  to  the  defendant 
having  said :  '^  Deliver  to  Messrs.  Watney  &  Keene  upon 
those  terms  or  do  not  deliver  to  them  at  all."  That  being 
8o^  the  owners  of  the  fireight  might  have  said :  **  We  will 


Lewis 

r. 
HoKee. 
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1866.  ^^^  deliver  at  all.  We  do  not  like  to  take  the  responsi- 
bility of  Messrs,  Watney  &  Keene  to  the  exchisioo  of 
yours  as  consignee.**  It  appears  to  me  that  if  this  reasoning 
were  not  well  founded  great  mischief  would  ensue;  for 
wh^n  a  consignee  of  goods  desires  to  entrust  them  to  a 
wharfinger  or  warehouseman  and  make  him  solely  liable 
for  the  freight,  what  course  is  he  to  adopt  if  he  does  not 
make  such  an  indorsement  as  this  ?  The  owner  of  the 
freight  may  refuse  to  act  upon  the  indorsement^  but  if  he 
.  accepts  the  nominee  for  receiving  the  goods  he  must  take 
him  upon  the  terms  on  which  he  is  nominated,  which  in 
this  case  are  that  no  further  liability  shall  attach  to  the 
defendant. 

Channels  B. — I  am  also  of  opinion  that  the  defendant 

is  entitled  to  judgment.     The  question  is,  not  whether  the 

plea  might  not  have  been  differently  framed,  but  whether  the 

facts  stated  in  it  afford  a  sufficient  answer  to  the  plaintiffs* 

claims  for  freight.     It  would  not  perhaps  be  sufficient  that 

the  facts  should  be  such  as  would  justify  the  inference  that 

the  plaintiffs  had  renounced  their  claim  for  freight  against 

the  defendant ;  but  the  question  is,  whether  the  facts  are 

so  stated  as  to  require  that  conclusion.     I  am  of  opinion 

that  they  are.     The  plaintiffs  might  have  refused  to  act 

upon  this  order.     I  do  not  say  what  would  have  been  the 

result  if  they  had  done  so,  but  the  plea  shews  that  thej 

delivered  on  the  faith  of  this  order,  and  that  they  renounced 

their  claim  against  the  defendant  for  freight.     The  plea 

states   that   the   plaintiffs  accepted  the   indorsement  and 

delivered  the  goods  to  the  assignees,  as  the  persons  entitled 

to  them,  and  not  to  the  defendant     That  excludes  the 

notion   that  the  goods  were  delivered   to   the  indorsees 

simply  as  the  agents  of  the  defendant. 
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PiooTT,  B. — I  am  of  the  same  opinion.  If  the  facts 
stated  were  such  as  might  or  might  not  be  evidence  of  a 
substituted  liability,  I  agree  that  the  plea  would  be  bad. 
But  it  seems  to  me  that  in  point  of  fact  they  shew  a  good 
substituted  liability. 

Judgment  for  the  defendant 


Wood  and  Another  v.  Priestner.  ^0^.23. 

Declaration — That  the  defendant,  on,  &c.,  signed  The  defend- 
and  delivered  to  the  plaintiffs  the  following  guarantee : —      was  indebted 

to  the  plain- 

"  Wilmslow,  June  10,  1861.       tiflfa  in  the 
*^  In  consideration  of  the  credit  given  by  Messrs.  The  being  the 
Hindley  Green  Coal   Company  to  my  son,    Mr.  James  ofse^^ral 
Priestner,  for  coal  supplied  by  them  to  him,  I  hereby  hold  ^unts  for°' 
myself  responsible  as  a  guarantee  to  them  for  the  sum  of  ^^  ^^tiffil 
100/.,  and  in  default  of  his  non-payment  {a)  of  any  accounts  J*^^i"^®*^ 
due,  I  bind  myself,  by  this  note,  to  pay  to  the  Hindley  nio^e  «>fl 

•^  "^  .  unless  the 

Green   Coal  Company   whatever  may  be  owing  to    an  accounts  were 

settled  the 

amount  not  exceeding  the  sum  of  100/.  defendant 

"  William  Priestner."  ^*  «ave  them 

Averments. — That  the  plaintiffs  thereupon  afterwards,  in  change  for' 

pursuance  thereof,  gave  the  said  credit  to  the  defendant's  fjuo^nt 

said  son  for  coals  which  had  been  theretofore  supplied  by  giiaran^ee, 

*  *^  •'    signed  by  his 

them  to  him,  and  after  the  makinir  of  the  said  guarantee,  father:— *;  In 

°    ^  "  consideration 

and  in  pursuance  thereof,  they  supplied  on  credit  further  of  the  credit 

given  by  the 
H  G.  CJoal 
Company  (the  plaintifis)  to  my  son,  J.  P.,  for  coal  supplied  by  them  to  him  I  hereby 
hold  myself  responsible  as  a  guarantee  to  them  for  the  sum  of  100/. ;  and  in  default  of 
his  payment  of  any  account  due  I  bind  myself  by  this  note  to  pay  to  the  H.  G.  Company 
whateyermay  be  owing,  to  the  amount  not  exceeding  the  sum  of  100/." — Held,  that  this  waa 
a  continaing  guarantee,  and  applied  to  future  as  well  as  the  accounts  then  due. 

(a)  Sic. 


M 
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coals  to  the  defendant's  said  son^  and  that  accounts  for  coals 
so  supplied  exceeding  100/.  became  and  were  still  due  and 
V.  owing  from  the  defendant's  son  to  the  plaintifis  in  respect 

thereof:  that  defendant's  son  made  default  in  payment 
thereof:  that  plaintiffs  did  all  things  necessary,  &c. — 
Breach:  that  the  defendant's  son  has  not  nor  has  the 
defendant  paid  the  same,  or  any  part  thereof,  and  the 
same,  to  the  extent  of  100/.,  remains  due  and  unpaid,  &c. 

Plea  (inter  alia). — That  the  defendant  did  not  guarantee 
as  alleged. — Issue  thereon. 

At  the  trial,  before  Martin^  B.,  at  the  last  Manchester 
Summer  Assizes,  it  appeared  that  the  plaintiffs,  who  car- 
ried on  business  as  coal  merchants  under  the  style  of  '*  The 
Hindley  Green  Coal  Company,"  had,  prior  to  and  in  the 
year  1861,  supplied  coals  to  the  defendant's  son,  a  coal 
dealer  at  Wilmslow.  The  accounts  were  stated  monthly; 
and  in  June,  1861,  the  defendant's  son  was  indebted  to  the 
plaintiffs  in  the  sum  of  170/.,  viz.,  in  70/.  for  coals  supplied 
in  the  previous  March ;  in  62/.  4s,  for  coals  supplied  Id 
April,  and  in  37/.  I6s.  for  coals  supplied  in  May.  The 
two  former  accounts  were  then  due,  but  the  May  account 
would  not  become  due  until  the  end  of  June.  On  the  8th 
of  June  the  defendant's  son  paid  9/.  on  account.  The 
plaintiffs  having  refused  to  supply  any  more  coal  unless 
the  defendant's  son  gave  them  security  for  the  amount  due, 
he  accepted  a  bill  of  exchange  drawn  by  them  upon  him 
for  61/.,  at  three  months  date,  and  gave  them  the  guarantee 
set  out  in  the  declaration,  signed  by  his  father.  Thereupon 
the  plaintiffs  continued  to  supply  him  with  coal  until  1865, 
when  he  died,  insolvent,  owing  them  more  than  100/.  The 
amount  due  at  the  time  the  guarantee  was  given  had  been 
paid. 

It  was  submitted,  on  behalf  of  the  defendant,  that  this 
was  not  a  continuing  guarantee. 
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The  learned  Judge  directed  a  verdict  for  the  plaintiffs        1866. 
for  100/.,  reserving  leave  to  the  defendant  to  move  to  enter      ^t!?*^^ 

®  Wood 

a  nonsuit.  v. 

PRIESTBBB. 

Holker^  in  the  present  Term,  obtained  a  rule  nisi  accord- 
ingly ;  against  which 

£»  James  and  Baylis  now  shewed  cause. — The  guarantee, 
being  ambiguous,  must  be  construed  with  the  light  of  sur- 
roonding  circumstances :  Carr  v.  Montefiore  (a).  The 
defendant's  son  being  indebted  to  the  plaintiffs,  they 
refused  to  supply  him  with  any  more  coal  unless  they  had 
security.  When  they  received  the  guarantee  they  con- 
tinued to  supply  him  with  coal,  thereby  indicating  that 
their  intention  was  that  the  guarantee  should  be  a  security, 
not  only  for  the  amount  then  owing,  but  also  for  what 
might  become  due  in  respect  of  future  and  continuing 
supplies  of  coal.  The  words  'Mn  consideration  of  the 
credit  given"  mean  **  in  consideration  of  credit  to  be  given ;'' 
and  the  words  ^'  for  coal  supplied"  mean  '^  for  coal  to  be 
supplied."  If  the  words  **  credit  given"  meant  ^*  credit 
already  given,''  there  would  be  no  consideration ;  for  past 
debts  are  not  a  suflScient  consideration  for  a  guarantee  of 
such  debts ;  but  giving  credit  in  future  will  support  a  pro- 
mise to  guarantee  all  debts,  past  as  well  as  future.  So  also 
the  words  ^'  any  accounts  due"  mean  '^  any  accounts  which 
may  hereafter  become  due ;  and  the  words  *^  whatever  may 
be  owing"  mean  **  whatever  may  now  or  at  any  future  time 
be  owing."  In  Kennaway  v.  Treleavan  {b\  where  the  Ian-  • 
guage  of  the  guarantee  was  ambiguous,  it  was  construed  as 
applying  to  future  as  well  as  past  transactions.  In  Hood  v. 
Grace  (c)  it  was  held  that  the  expression  "  for  goods  sup- 

(a)  5  B.  &  S.  408.  425.  (h)  5  M.  &  W.  498. 

(c)  7  H,  &  N.  494. 
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1866.        plied"  did  not  necessarily  import  a  past  consideration,  and 
ought  to  be  read  **  for  goods  to  be  supplied." 


Wood 

V. 

Pbiesthuu 


I 


HoUcer,  in  support  of  the  rule. — No  doubt,  where  an 
instrument  is  ambiguous,  the  intention  of  the  parties  must 
be  ascertained  from  its  language  construed  bj  the  light  of 
surrounding  circumstances.     So  construing  this  guarantee, 
it  applies  to  past  transactions  only.     At  the  time  it  was 
given  the  defendant's  son  was  indebted  to  the  plaintifis  ia 
the  sum  of  170/.  for  coal  supplied,  and  they  were  willing 
not  to  enforce  immediate  payment  if  they  received  some 
security  for  the  debt.     The  words  "  in  consideration  of 
credit  given''  mean  *Mn  consideration  of  forbearance  to 
press  for  payment;  and  the  words  ^for  coal   supplied'' 
mean  *^  for  coal  already  supplied."    It  would  be  a  forced 
construction  to  make  these  words  applicable  to  a  future 
supply.     The  only  expression  which   points   to  a  future 
consideration  is  *^  any  accounts  due ;"  but  bearing  in  mind 
that  the  debt  of  1702.  consisted  of  the  aggregate  of  several 
monthly  accounts,  the  defendant  guaranteed  that  if  his  son 
failed  to  pay  any  of  them  he  would  pay  them  to  an  amount  not 
exceeding  100/.     In  Allnutt  v.  Ashenden  {a)  the  defendant 
guaranteed  an  **  account"  for  wines  and  spirits  ;  and  there 
being  an  existing  account  at  the  time  the  guarantee  was 
given,  it  was  held  that  it  did  not  extend  to  future  supplies 
of  goods.     Nicholson  v.  Paget  {b)  is  also  an  authority  in  the 
defendant's  favour.     There  Bayley^  B.,  said  ^*  that  it  is  the 
duty  of  the  party  who  takes  such  a  security  to  see  that 
it  is  couehed  in  such  words  as  that  the  party  so  giving  it 
may  distinctly  understand  to  what  extent  he  is  binding 
himself.**      In   Hood  v.   Green  the   question   arose  upon 
demurrer  to  a  plea  which  set  out  the  guarantee.    The 

(a)  5  Man.  &  G.  392.  (&)  1  C.  &  M.  48. 
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declaration  stated  that  it  was  a  guarantee  for  a  future  debt ;        1866. 
and  as  the  plea  did  not  allege  that  there  was  any  existing      ^C"""^ 
debt  the  guarantee  could  only  apply  to  a  future  transac-  t*. 

„  V  ,  Priestker. 

tion.     [Pigotty  B.,  referred  to  Goldshede  v.  Swan  (a).] 

Rellt,  C.  B. — I  am  of  opinion  that  this  is  a  continuing 
guarantee,  and  that  the  plaintiffs  are  entitled  to  retain  the 
verdict.  The  question  in  these  cases  does  not  depend 
solely  on  the  words  of  the  instrument ;  if  they  are  am- 
biguous, it  is  necessary  to  look  at  the  surrounding  circum- 
stances, and  apply  them  to  the  language  used. 

Then  let  us  look  at  the  guarantee  and  the  facts  as  they 
existed  at  the  time  it  was  given.  It  begins  thus: — 
**  June  10^  1861.  In  consideration  of  the  credit  given  by 
Messrs.  The  Hindley  Green  Coal  Company  to  my  son, 
Mr.  Thomas  Priestner,  for  coal  supplied  by  them  to  him^ 
I  hereby  hold  myself  responsible  to  them  as  a  guarantee.*' 
If  this  bad  been  a  guarantee  in  consideration  of  credit 
already  given^  and  had  been  intended  to  be  confined  to 
the  amount  already  due,  the  language  would  have  been 
**  in  consideration  of  your  forbearance  to  sue  for  the  amount 
payable  by  my  son,  I  hereby  guarantee,"  &c.  Then  what 
are  the  surrounding  circumstances?  The  plaintiffs  had 
supplied  the  defendant's  son  at  various  periods  with  coal 
to  the  amount  of  170/.  9/.  was  paid  on  account,  leavinp; 
161/.  due.  The  plaintiffs  then  refused  to  supply  any  more 
coal  unless  they  had  some  security,  and  the  defendant 
accepted  a  bill  of  exchange  for  %\L,  and  obtained  his 
father's  signature  to  the  guarantee  in  question. 

Now  we  must  assume  that  it  was  the  intention  of  the 
parties  that  the  supply  of  coal  should  continue,  because 
immediately  the  guarantee  was  given  the  plaintiffs  con- 

(a)  1  Exch.  154. 
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1866.       tinued  to  supply  coal  for  a  considerable  time,  and  until 

^^^p'^^      more  than   lOOL  was  dne.     Looking  at  the  surrounding 

I'.  circumstances,  I  am  at  a  loss  to  understand  why,  when  9/. 

FRlEdTMKR. 

was  paid,  6\L  secured  by  a  bill  of  exchange,  and  100/.  due, 
if  the  intention  was  that  the  defendant's  father  should 
become  a  surety  for  the  100/.  only,  it  would  not  have  been 
suflScient  for  him  to  have  given  the  plaintiffs  a  promissory 
note  for  that  amount. 

The  guarantee  proceeds : — '*  I  hereby  hold  myself  re- 
sponsible as  a  guarantee  to  them  for  the  sum  of  100/.,  and 
in  default  of  his  non-payment  of  any  accounts  due,  I  bind 
myself  by  this  note  to  pay  to  the  Hindley  Green  Coal 
Company  whatever    may   be   owing   to    an    amount  not 
exceeding  the  sum  of  100/."    Mr.  Holker  says  that  the 
170/1  consisted  of  an  aggregation  of  several  accounts,  and 
therefore  the  word  ^^  accounts**  was  used.  But  the  guarantee 
not  only  uses  the  words  ^'  any  accounts  due,"  but  also  the 
words  "  whatever  may  be  owing."  Then  does  that  mean  that 
the  instrument  is  to  be  a  guarantee  to  the  amount  of  100/. 
upon   the  accounts  due   when  the   guarantee  came  into 
operation,  or  that  the  instrument  is  to  be  a  guarantee  to 
the  amount  of  100/.  upon  any  accounts  which  may  there- 
after be  owing  ?     In  my  opinion  the  true  meaning  is  that 
the  instrument  is  to  be  a  guarantee,  not  merely  for  the 
specific  sum  of  100/.  then  due,  but  (inasmuch  as  the  de- 
fendant's son  was  to  be  supplied  with  goods  thereafter)  also 
a  guarantee  for  any  accounts  which  might  thereafter  be 
owing,  to  the  extent  of  100/.    I  do  not  understand  how  the 
expression  '^whatever  may  be  owing"  can  be  applied  to 
the  specific  sum  of  100/.  which  was  then  due:  whereas  it 
has  a  natural  and  intelligible  application  to  any  sum  or  sums 
which  might  thereafter  become  due. 

Under  these  circumstances,  though  I  am  far  from  saying 
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that  the  case  is  not  susceptible  of  argument,  or  without  1866. 
doobt,  I  think  that  this  is  a  continuing  guarantee,  and  that  wood 
the  rule  most  be  discharged. 


r. 

pRIEfrTNEB. 


Martih,  B. — I  do  not  mean  to  dissent  from  the  judg- 
ment of  the  Lord  Chief  Baron,  but  I  think  this  by  no 
means  a  clear  case.  (His  lordship  then  stated  the  facts.) 
The  defendant  knew  nothing  whatever  of  the  transactions 
between  his  son  and  the  plaintiffs,  and  therefore,  if  the 
defendant  is  liable,  it  must  be  a  liability  upon  the  guarantee 
itself.  Now,  looking  at  the  existing  circumstances,  viz., 
that  there  was  a  debt  of  17 OL,  that  9/.  was  paid,  and  a  bill 
given  for  6U,  leaving  100/.  due,  I  am  not  prepared  to  say 
that  Mr.  Holker^s  argument  is  wholly  unfounded.  On  the 
other  hand,  the  words  of  the  instrument  are  not  so  clear 
that  they  may  not  be  read  in  the  manner  contended  for  by 
the  plaintiffs'  counsel.  I  cannot  assent  to  the  opinion 
expressed  by  Bayley^  B.,  in  Nicholson  v.  Paget,  that  a  gua- 
rantee is  a  contract  of  a  peculiar  description.  It  seems  to 
me  that  it  ought  to  be  construed  in  the  same  manner  as 
any  other  contract. 

Bramwell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  I  have  difficulty  in  saying  that  this  is  a 
clear  case.  It  may  be  one  of  those  cases  which  are  referred 
to  as  shewing  the  uncertainty  of  the  law,  whereas  they  only 
shew  the  stupidity  of  people  in  not  taking  care  to  express 
themselves  plainly,  and  make  intelligible  contracts. 

Upon  consideration,  I  have  come  to  the  conclusion  that 
this  is  a  continuing  guarantee.  In  order  to  interpret  such 
an  instrument  the  surrounding  circumstances  not  only  may, 
but  must  be  regarded.  In  this  case,  the  defendant's  son 
was  indebted  to  the  plaintiSs  on  certain  accounts,  which, 
on  being  delivered  from  time  to  time,  were  not  paid,  and  a 
further  dealing  on  credit  was  contemplated.     Those  are 
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ISiV^        ^^«  ^J  ciirumstances  which,  in  my  opinion,  are  material 
to  be  looked  at     Then  what  is  the  language  of  the  instra- 
meni  f    ''In  consideration  of  the  credit  given.**    If  that 
K-iAivd  to  a  past  debt,  it  must  also  relate  to  a  past  credit, 
aad  then  the  guarantee  would  be  invalid  for  want  of  cod- 
aidffation,  and  no  parol  evidence  admissible  by  the  Mer- 
ctfilile  Law  Amendment  Act  (a)  would  render  it  good    It 
would  be  equivalent  to  this :  ^^  On  account  of  the  credit 
you  have  already  given  my  son,  I  guarantee,**  &c.     There 
b  a  presumption   against  the  defendant  giving  and  the 
plaintiffs  receiving  an  invalid  document  when  the  law  upon 
the  subject  is  so  familiar. 

It  has  been  argued  that  the  expression  ^'  in  considera- 
tion of  the  credit  given**  means  *^  in  consideration  of 
the  time  you  have  agreed  to  give  for  payment  of  the 
debt**  But  that  would  be  altering  the  words,  and  if  it 
were  as  contended  in  all  probability  some  time  would  have 
been  specified.  After  the  case  of  Goldshede  v.  Swan  {h) 
I  cannot  say  that  *^  credit  given''  may  not  be  construed  io 
a  future  sense,  though  it  is  by  no  means  the  usual  expres- 
sion. The  more  usual  expression  is  *'  in  consideration  of 
your  giving  credit,**  which  may  be  for  weeks,  or  months,  or 
years.  I  think  the  meaning  is  *^  in  consideration  of  tbe 
credit  you  are  going  to  give  for  the  supply  of  coal  to  my 


son." 


It  is  argued  that  the  plaintiffs*  construction  would  alter 
the  words  of  the  guarantee,  but  I  do  not  think  they 
require  to  be  altered.  The  word  "credit**  is  used  in  its 
ordinary  sense,  as,  for  instance,  when  a  person  says  to  a 
coal  merchant,  "  I  wish  you  to  supply  me  with  coal ;  is 
any  credit  given  V  To  which  the  reply  might  be,  "  Yes, 
there  is  credit  for  a  month ;  and  if  you  deal  with  me  you 
shall  have  credit  for  that  period  for  the  coal  supplied." 

(fl)  19  &  20  Vict.  c.  97,  s.  3.  (6)  1  Exch.  154. 
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The  guarantee  goes  on :  **1  hereby  hold  myself  respon- 
sible as  a  guarantee  to  them  for  the  sum  of  lOO/.,  and  in 
default  of  his  nonpayment  of  any  accounts  dueP  &c. — It 
cannot  mean  ^*  any  accounts  now  due,"  because  default  had 
been  already  made  in  payment  of  them.  The  natural 
meaning  is  any  fresh  accounts,  which  are  not  paid  when 
they  become  due. — **  I  bind  myself  to  pay  whatever  may 
be  owing  to  an  amount  not  exceeding  100/."  If  it  were 
otherwise  the  proper  expression  would  have  been  **  I  bind 
myself  to  the  extent  of  lOOU  to  pay  the  accounts  now  due.** 
In  construing  this  guarantee  I  am  not  sure  whether  we 
should  be  justified  in  having  recourse  to  what  may  possibly 
occur  to  any  person's  mind,  but  I  cannot  help  observing 
that  if  this  guarantee  were  confined  to  a  past  transaction  it 
would  be  idle  ;  for,  the  old  debt  being  secured,  the  creditor 
would  say,  ^'  You  must  pay  the  new  and  unsecured  debt 
first,  and  he  would  appropriate  the  payments  to  that  debt.'' 
For  these  reasons  I  think  we  ought  to  construe  this  as  a 
continuing  guarantee,  for  whether  the  defendant  did  or 
did  not  intend  it,  such  is  the  natural  construction  of  its 
language. 

PiGOTT,  B. — Although  I  entertained  some  doubt,  I  have 
come  to  the  same  conclusion.  I  was  struck  with  the  fact  ad- 
verted to  that  the  account  was  made  up  at  the  time  the  gua- 
rantee was  given,  and  that  1002.  was  the  balance  due  after 
deducting  the  sum  paid  and  the  amount  secured  by  the  bill 
of  exchange.  I  should  have  been  more  disposed  to  construe 
this  as  a  guarantee  for  the  debt  already  due  if  it  had  been 
an  odd  sum.  The  language  being  ambiguous,  we  must 
construe  the  instrument  by  the  light  of  surrounding  circum- 
stances, and  so  doing  I  have  come  to  the  conclusion  that 
it  is  capable  of  applying  to  a  continuing  transaction. 

Rule  discharged. 

VOU   VI. — H.  &  c.  z  Z  EXCU. 
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1866. 


Nor.  26. 

Where  an  ac- 
tion has  been 
bronght  in  the 
name  of  a 
person  who 
was  dead  at 
the  time  the^ 
^t  of  sum- 
mons issued, 
the  Court  has 
no  power  to 
amend  the 
•writ  by  subr 
stitutinff  the 
name  of  his 
legal  represen- 
tatiye. 


Clay  v,  Oxford  and  Others. 

X  HIS  action  was  commenced  on  the  lOtb  of  May,  I8669 
in  the  name  of  John  Clay  as  plaintiff.  The  declaration 
was  delivered  on  the  Ist  of  June^  and  it  was  afterwards 
discovered  that  John  Clay  had  died  before  the  writ  of  sum- 
mons issued.  On  the  7th  of  November  a  summons  was 
taken  out  at  Chambers  to  amend  the  writ  by  striking  out 
the  name  of  John  Clay  and  inserting  therein  the  names  of 
his  executors.  Martin,  B.^  before  whom  the  summons  was 
heard,  made  an  order  accordingly.  A  witness  who  was 
about  to  go  abroad  had  been  examined  before  a  Master  of 
the  Court,  in  pursuance  of  a  Judge's  order,  and  it  was 
desired  to  continue  the  action  in  order  that  his  depositions 
might  be  read  at  the  trial. 


J.  A.  Russell,  in  the  present  Term,  obtained  a  rule  nisi 
to  rescind  the  order  of  Martin^  B.,  against  which 


T.  Jones  now  shewed  cause. — The  amendment  migbt 
have  been  made  at  common  law.  There  is  no  difference 
in  principle  between  adding  the  name  of  another  plaintiff 
and  substituting  that  of  an  executor.  In  Came  v.  Malins(a) 
the  Court  allowed  the  writ  and  subsequent  proceedings  to 
be  amended  by  adding  the  names  of  other  parties  as  co- 
plaintiffs,  in  order  to  save  the  Statute  of  Limitations.  In 
Brown  v.  FuUerton  (b)  the  Court,  for  the  same  reason, 
allowed  the  plaintiffs^  assignees  of  a  bankrupt,  to  amend 
the  writ  and  subsequent  proceedings  by  adding  the  name 
of  t!ic  offic.al  assignees.  But  at  all  events  the  Court  has 
(«)  6  Kxch.  803.  (6)  13  M.  &  W.  556. 
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power  to  nuke  the  ameodment  noder  the  222iid  sectioD  1866. 
of  the  ComiDOQ  Lsw  ProocdiHe  Act,  1852.  In  Blake  t. 
Dane  (a)  the  Jo^e  at  the  trial  of  an  action  of  ejectment 
amended  the  writ  by  addii^  the  names  of  two  trostees  in 
whom  the  legal  esute  Tested ;  and  this  Court  hdd  that  he 
had  power  to  make  the  amendment  There  it  was  aigoed 
that  there  was  no  ^existing  aoit*  in  whidi  the  parties  were 
trostees;  but  that  objection  did  not  pieraiL  The  judg- 
ment iA  PoUock^  C.  B.,  in  that  case  is  an  express  authority 
in  &¥our  of  this  order.  Where  a  foreign  bank  sued  in  a 
corporate  name  by  which  it  was  known,  and  the  defendant 
pleaded  that  it  was  not  a  body  corporate,  diis  Court  allowed 
the  writ,  declaration  and  subsequent  proceedings  to  be 
amended  by  inserting  the  name  of  a  director  of  the  bank 
as  nominal  plaintifl^  it  appearing  that  by  the  law  of  the 
country  the  bank  was  entitled  to  sue  in  his  name:  La 
Banea  Natnamale  eede  di  Tarimo  t.  Hamburgher  {b\  In 
Coombs  T.  The  Bristol  and  Exeter  Railway  Company  (c)  the 
writ  was  amended  by  substituting  the  name  of  the  Com- 
pany for  that  of  their  secretary. 

J.  A.  Russell  appeared  in  support  of  the  rule,  but  was 
not  called  upon  to  argue. 

Kellt,  C.  B. — It  may  perhaps  be  r^retted  that  the 
Common  Law  Procedure  Act,  1852,  has  not  authorised 
us  to  amend  writs  by  substituting  the  name  of  a  personal 
representative  for  that  of  a  party  who  was  dead  when 
the  writ  issued.  It  has  not,  however,  done  so;  and  I 
am  of  opinion  that  we  have  no  power  at  common  law  to 
make  such  an  amendment.  If  we  did,  it  would  be  creating 
a  new  plaintiff  on  the  record,  and  giving  effect  to  proceed- 

(a)  7  H.  &  N.  465.  (h)  2  H.  &  C.  3S0 

(c)  1 F.  &  F.  206. 

a  a  2 
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1866.       ings  in  the  name  of  a  plaintiff  who  never  existed^  and 

^-"T]^      which  are  in  fact  a  nullity.     The  34th  and  some  subse- 

9.  quent  sections  enable  the  Court,  in  the  case  of  nonjoinder 

Oxford.        *  ^ 

and  misjoinder^  to  amend  the  proceedings  by  adding  or 
striking  out  the  names  of  plaintiffs  or  defendants,  and  the 
136th  and  some  subsequent  sections  enable  the  legal  re- 
presentatives of  a  deceased  plaintiff  or  defendant  to  con- 
tinue the  proceedings.  But  the  Act  contains  no  provision 
• 

for  substituting  the  legal  representatives  of  a  person  who 
was  dead  at  the  time  the  vrrit  was  issued  in  his  name,  and 
consequently  was  never  a  party  to  the  suit.  The  rule 
must  therefore  be  absolute. 

Bramwell,  B. — I  am  of  the  same  opinion.  It  seems  to 
me  that  this  amendment  is  neither  within  the  words  or  the 
intention  of  the  Act.  This  is  altogether  a  different  case 
from  Blake  v.  Dane  (a)  and  La  Banca  NatzionaU  sede  di 
Torino  v.  Hamburgher  (A).  Those  were  cases  in  which 
persons  had  brought  actions  to  try  some  question  in  which 
they  had  an  interest,  but  who  were  not  formally  the 
right  parties  on  the  record.  Here  the  action  is  brought  in 
the  name  of  a  person  who  died  before  the  writ  issued.  It 
cannot  be  said  that  this  amendment  is  *^  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  ques- 
tion in  controversy  between  the  parties ;"  for  there  is  no 
plaintiff,  and  therefore  no  existing  suit  and  no  controversy 
between  the  parties.  If  this  had  been  the  case  of  a  person 
who  had  a  beneficial  interest  in  the  subject-matter  of  t[ie 
suit,  though  not  entitled  to  sue  in  his  own  name,  it  would 
have  been  within  the  principle  of  the  authorities  cited; 
but  the  power  of  amendment  cannot  extend  to  cases  in 
which  there  is  no  party  suing.  In  my  judgment,  therefore, 
this  rule  ought  to  be  made  absolute. 

(a)  7  II.  &  N.  465.  (h)  2  H.  &  C.  330. 
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Channell,  B. — I  concur  with  the  rest  of  the  Court 
that  the  rule  ought  to  be  absolute.  We  have  no  jurisdiction 
under  the  Act  to  make  such  an  amendment.     The  sections      ^  ^' 

Oxford. 
prior  to  the  222nd  do  not  affect  the  case,  and  the  power  to 

amend  can  only  be  claimed  under  that  section.     But  it 

does  not  in  terms  provide  for  such  a  case  as  this ;  and  as 

in  the  earlier  sections  the  authority  to  add  or  strike  out 

parties  is  conferred  with  great  care  and  accuracy,  we  must 

infer  that  the  power  was  not  intended  to  be  given  by  the 

222nd  section. 

P1GOTT9  B. — 1  was  at  first  disposed  to  think  that  we 
might  have  power  to  make  the  amendment  under  the  222nd 
section;  but^  looking  more  carefully  into  the  Act,  and 
seeing  its  express  provisions  in  the  case  of  nonjoinder  and 
misjoinder  of  parties,  I  have  come  to  the  conclusion  that 
the  222nd  section  does  not  confer  on  us  any  such  power. 

Rule  absolute. 


G93 


IIaMDLET  v.  FrANCUI.  Nov,  22. 


I 


N  this  case  the  defendant  had  been  held  to  bail  by  a  An  affidavit 

_,,       by  a  pliunti£^ 

Judge^s  order  under  the  1  &  2  Vict.  c.  110,  s.  3.     The  to  hold  to 
order  was  obtained  on  an  affidavit  of  the  plaintiff,  which  order  under 
(so  far  as  material)  was  as  follows: —  Vict,  c.  lio, 

"  The  above  named  defendant  is  well  and  truly  indebted  "*^^2*^^. 
to  me  in  the  sum  of  182Z.  2s.  for  money  lent  and  goods  ant  isweUand 

•^  truly  indebted 

sold  and  delivered."  to  me  in  the 

sum  of  182/. 
to  money  lent, 
and  goods 

Garth  had  obtained  a  rule  calling  on  the  plaintiff  to  sold  and  deli- 

^  ^  vered."— flWa 

insufficient. 
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1866.        shew  cause  why  the  bail  bond  should  not  be  delivered  up 

y^     '       to  be  cancelled  on  the  sround  that  the  affidavit  did  not 

^'  State  the  cause  of  action  with  sufficient  precision — He 

Frahohi. 

cited  Tat/lor  v.  Forbes  (a). 

C.  Butt  now  shewed  cause. — It  appears  with  sufficient 
certainty  that  a  debt  is  due  from  the  defendant  to  the 
plaintiff.  No  doubt  the  affidavit  would  have  been  more 
formal  if  it  had  stated  that  the  money  was  lent  and  the 
goods  sold  '*by  the  plaintiff  to  the  defendant;**  still  the 
statement  of  the  cause  of  action  is  sufficiently  precise.  In 
Moultby  V.  Richardson  {h)  an  affidavit  *'  that  the  defendant 
was  indebted  to  the  plaintiff  in  such  a  sum,  as  he  computes 
it,^  was  held  sufficient.  So  in  Tyler  v.  Campbell  (c)  an 
affidavit  that  the  defendant  was  indebted  to  the  plaintiff 
''on  the  balance  of  an  account  stated/'  was  held  sufficient, 
without  adding  ''and  settled  between  them."  IChannell, B. 
— i>There  the  affidavit  was  in  the  form  of  a  count  upon  an 
account  stated  given  by  the  rules  of  Trinity  Term,  1  Wm.  4.] 
It  did  not  state  that  the  account  was  stated  "  between  the 
parties." 

Garth  appeared  to  support  the  rule,  but  was  not  called 
upon  to  argue. 

Kellt,  C.  B. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute.  If  we  were  to  hold  this  affidavit  sufficient,  any 
person  might  be  deprived  of  his  liberty  by  a  simple  oath 
that  he  was  indebted  to  the  party  seeking  to  arrest  him. 
In  cases  of  this  kind  enough  should  appear  on  the  face  of 
the  affidavit  to  enable  the  party  arrested  to  maintain  an 

(a)  11  East,  315.  (b)  2  Barr.  1032. 

(e)  3  Bing.  N.  C.  675  ;  4  Soott,  384. 


KirHiFJUlAS  TXJLM,    SO    TICT. 


ed5 


r&AX^OiL 


iodJctix>ent  for  perjuTj  if  it  sboold  turo  cot  tiat  tbere  w»        1>:6S. 
DO  sucfa  canfe  of  AcdoQ  fts  xhal  sworn  to. 


Chaxxexx,  & — I  am  of  the  sune  ofKHioo.  This  affi- 
dmiit  voold  hare  been  insufficient  under  the  law  as  it 
existed  prior  to  the  1  &  2  Vict,  c  1 10 ;  and  now  that 
arrest  on  mesne  process  is  abolished  by  that  statate,  except 
in  the  case  of  a  Judge's  order,  we  ought  not  to  allow 
greater  laxitj  than  fbnnerlj  prevailed  in  affidavits  to  hold 
to  bail 

PiooTT,  B. — I  am  disposed  to  think  that  the  statement 
that  the  '^  defendant  is  well  and  truly  indebted  to  me**  for 
money  lent  &c^  sufficiently  shews  that  the  money  was  lent 
'« by  the  plaintiff  to  the  defendant  ;*  but  in  deference  to  the 
opinion  expressed  by  the  other  members  of  the  Court  I 
agree  that  the  rule  ought  to  be  absolute. 

Rule  absolute. 


Wabbubton  17.  The  Great  Western  Railway  ;^Vi\  17. 

Company. 

JL  HE  declaration  stated  that  the  defendants  by   their  The  plaintif!; 
servants  so  negligently  and  unskilfully  drove  and  managed  the  employ  of 

the  London 
and  North 
Western  KaQway  Company,  was  at  work  at  a  station  in  Manchester,  when  an  engine 
driver  in  the  employ  of  the  defendants,  the  Great  Western  Railway  Company,  shunted  a 
train  belonging  to  the  defendants  from  one  part  of  the  station  to  another  so  negligently  that 
the  plaintin  was  thereby  injured.  The  station  was  the  property  of  the  London  and  North 
Western  Railway  Company,  and  was  used  in  common  by  that  Company  and  the  defen- 
dants and  other  Companies.  By  arrangement  between  all  tnese  Companies  the  defendants* 
engine  driver  ought  to  have  awaited  a  signal  from  an  officer  of  the  London  and  North  Wes- 
tern Railway  Company  before  he  shunted  the  train. — Held,  tiiat  the  plaintiff  and  Hxt  engine 
driver  were  not  fellow  servants  within  the  rule  of  law  that  a  master  is  not  in  general 
responsible  to  his  servant  for  iiguiy  occaiioned  by  the  negligence  of  a  fellow  fervant  in  the 
course  of  their  common  employment 
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1866.        &n  engine  and  a  train  of  carriages  attached  thereto,  upon 
v-^-v-*— ^      njj^  along  a  certain  railway  which  the  plaintiff  was  then 

Wabbuetoh  °  . 

t;.  lawfully  upon,  that  the  said  engine  and  train  of  carriages 

Western  were  driven  and  struck  against  the  plaintiff,  whereby  the 
plaintiff  was  thrown  against  a  certain  train  that  was  then 
standing  on  the  said  railway,  and  was  crushed,  wounded 
and  permanently  injured,  and  was  prevented  from  attending 
to  his  employment,  &c. 

Plea. — Not  Guilty.     Issue  thereon. 

At  the  trial  before  Martin^  B.  at  the  last  Manchester 
Summer  Assizes,  the  following  facts  appeared: — The 
plaintiff  was  a  servant  in  the  employ  of  the  London  and 
North  Western  Railway  Company,  and  was  at  work  at  the 
Victoria  Station  in  Manchester,  when  an  engine  driver  in 
the  employ  of  the  defendants,  the  Great  Western  Railway 
Company,  having  entered  the  station,  shunted  a  train 
belonging  to  the  defendants  from  one  part  of  the  station 
to  another,  and  in  so  doing  was  guilty  of  the  negligence 
complained  of.  The  station  veas  the  property  of  the 
London  and  North  Western  Railway  Company,  and  was 
used  in  common  by  the  plaintifis'  Company,  and  the 
defendants'  and  other  Companies.  By  an  arrangement 
between  these  Companies,  the  defendants*  engine  driver 
ought  to  have  awaited  a  signal  from  an  officer  of  the 
London  and  North  Western  Railway  Company  before  he 
shunted  the  train  into  the  siding ;  but  without  doing  so, 
and  without  any  signal  at  all,  he  shunted  the  train,  and 
negligently  caused  the  injury  in  question  to  the  plaintiff. 

The  defendants'  counsel  contended  that  the  plaintiff 
could  not  recover,  inasmuch  as  he  and  the  engine  driver 
were  fellow  servants,  within  the  rule  of  lavF  that  a  mas- 
ter is  not  responsible  to  one  servant  for  an  injury  occa- 
sioned to  him  by  the  negligence  of  a  fellow  servant  whilst 
they  are  engaged  in  one  common  employment 


I 
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The  learned  Judge  was  of  opinion  that  there  was  13(31 
no  rule  of  law  which  prevented  the  plaintiff  from  reco-  ^^"^^^ 
vering,  and  the  jury  found  a  verdict  for  him,  with  150/.  t>. 

Gre 

damages.  Wbstj 

Brett,  in  the  present  Term  (a),  moved  for  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection. — The  defen- 
dants* engine  driver  and  the  plaintiff  were  fellow  servants 
engaged  in  one  common  employment  under  the  direction 
of  the  same  station  master,  and  subject  to  the  same  regula- 
tions and  orders.  The  test  of  common  employment  is  not 
whether  the  two  servants  are  doing  work  with  a  common 
object,  but  whether  they  are  under  the  same  controul: 
Sadler  v.  Uenloch  (J),  Abraham  v.  Reynolds  (c).  In  Wig- 
gett  V.  Fox  {d)  the  defendants,  who  had  contracted  to 
execute  certain  works,  employed  a  subcontractor,  who 
employed  the  workman  who  was  killed  by  the  negligence 
of  the  defendant's  men ;  and  it  was  held  that  the  subcon- 
tractor and  his  workmen  were  servants  of  the  defendants 
^T^g^^  in  one  common  employment  with  their  other 
servants.  The  circumstance  that  the  two  servants  were 
not  paid  by  the  same  master  is  immaterial,  for  in  Degg  v. 
77ie  Midland  Railway  Company  {e)  it  was  held  that  the 
rule  of  law  that  a  master  is  not  in  general  responsible  to 
his  servant  for  injury  occasioned  by  the  negligence  of  a 
fellow  servant  in  the  course  of  their  common  employment, 
applied  to  the  case  of  a  person  who  is  injured  whilst 
voluntarily  assisting  the  servants  in  their  work.  In  Vase 
V.  The  Lancashire  and  Yorkshire  RaHtoay  Company  (/*) 
the  rule  of  law  did  not  apply  to  the  facts  of  the  case. 
Moreover,  if  either  Company  is  liable,  it  is  the  London  and 

(a)  Nov.  6.  Before  KeUy,  C.B.,  (c)  5  H.  &  N.  148. 

Martiuy    B.,    ChanneUy  B.,    and  (d)  U  Exch.  S32. 

Pigott^  B.  (0  1  H.  &  N.  778. 

(h)  4  E.  &  B.  570.  (/•)  2  H.  &  N.  728. 
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1866.        North  Western  Railway,  for  the  station  was  iheir  property 

^^^^'^■^^      and  under  their  controul :  Murphey  v.  Caralli  (a). 
Wabburtor  * 

9.  Cur.  adv.  viiU. 

6b  BAT 

Western 

The  judgment  of  the  Court  was  now  delivered  by 

Kellt,  C.  B. — This  was  an  action  tried  before  Baron 
Martin^  in  which  the  verdict  was  for  the  plaintiff,  and 
a  motion  made  before  my  brothers  ChanneU^  PigUt  and 
myself. 

This  action  was  for  negligence  by  the  servant  of  the 
defendants,  whereby  the  plaintiff  sustained  injury. — (His 
lordship  then  stated  the  facts  as  above  set  forth.)— The 
defendants  were  no  doubt  primli  facie  liable  for  the  negli- 
gence of  their  servant ;  but  it  was  contended  that,  under 
the  circumstances  before  mentioned,  the  plaintiff  and  the 
engine  driver  must  be  taken  to  have  been  servants  engaged 
under  one  master  in  one  common  employment ;  and  that 
therefore,  upon  the  authority  of  several  cases  lately  decided, 
the  defendants  were  not  liable  for  the  act  of  their  servant. 
The  principle,  or  rather  the  proposition  of  law  established 
by  these  cases  is,  that  where  two  or  more  persons  are  the 
servants  of  one  master  and  engaged  in  one  common  em- 

• 

ployment,  the  master  is  not  liable  to  an  action  for  any 
injury  sustained  by  one  servant  by  reason  of  the  negligence 
of  another  in  the  work  or  employment  which  is  common  to 
both,  or  incidental  to  the  carrying  on  of  the  general 
business,  or  the  operations  in  which  the  one  and  the  other 
are  engaged.  And  the  ground  upon  which  these  decisions 
have  been  pVonounced  is,  that  it  roust  be  presumed  that  a 
servant  takes  upon  himself  the  risk  of  any  injury  he  may 
sustain  by  the  negligence  of  another  servant  under  the 
same  master  and  in  the  same  employment,  and  that  such 

(fl)  3  H.  &  N.  462. 
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risk  is  part  of  the  consideration  for  the  wages  which  he  is        1866. 
entitled  to  receive.     The  proposition  to  the  extent  to  which   YnLRwoEJo^ 
I  have  stated  it,  and  which  is  to  be  deduced  from  the  case        ^  f. 

Great 

of  Morgan  v.    The   Vale  of  Neath  Railway   Company  (a),      Western 

.        -    Railway  Co. 
and  many  other  authorities,  has  now  become  established 

law.  But  we  are  of  opinion  that,  inasmuch  as  the  injury 
sustained  by  the  plaintiff  was  occasioned  by  the  servant  of 
the  defendants,  not  in  the  course  of  any  common  employ- 
ment or  operation  under  the  same  master,  but  by  the  negli- 
gence of  the  servant  of  the  defendants  in  the  discharge  of 
his  ordinary  duty  to  the  defendants  alone,  this  case  is 
distinguishable  from  all  which  have  been  decided  in 
relation  to  the  above  doctrine  of  exemption,  and  that 
therefore  this  action  is  maintainable. 

Rule  refused. 

(a)  5  B.  &  S.  570.  736. 


CoLBMAN  V.  The  South  Eastern  Railway  Company.       ^<^'  17. 


ECL ARATION.— For  that  the  plaintiff  was  received  The  plaintiff. 

^  a  boy  twelye 


D 

by  the  defendants  as  a  passenger  to  be  carried  by  them  for  yearo  of  aee, 
reward,  and  the  defendants,  by  their  servants,  conducted  a  thiid  class 
themselves  so  negligently  and  carelessly  in  and  about  the  ^age  It  night 
closing  a  carriage  door  into  which  the  plaintiff  was  getting  about  to  sea? 
to  be  carried  as  a  passenger  that  the  said  door  came  against  h^kwed^ 
and  upon  the  fingers  of  the  plaintiff,  whereby,  &a  fingers  on  a 

Plea,  not  guilty. — Issue  thereon.  Soor.   His 

•  ...  father  was 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  Sittings  behind  him 

Retting  into 
uie  carriage 
rhen  a  porter  violenthr  closed  the  door,  which  crushed  the  plaintiff's  fingers  and  struck  his 
ather  on  the  back. — ndd^  that  there  was  evidence  of  neghgence  on  the  part  of  the  porter, 


father  on  the  back. — udd^  that  there  was  evidence  of  neghgence  on  the  part 

'     *  '  •    •    -  fence 

on  the  part  of  the  plamtiff:    Fer  Martin^  15.,  ChanneU,  J5.,  and  Pigott,  S. :   Diisentiente 


rhieh  was  properly  submitted  to  the  jury,  and  that  there  was  no  contributory  negu^e 
m  the  part  of  the  plaintiff:  Fer  Martin,  B.,  ChanneU,  B.,  and  Pigott,  B. :  biisentie 
ElfflRsr,  C.  B. 
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after  last  Trinity  Term,  the  following  facts  were  proved  on 
behalf  of  the  plaintiff. — About  half-past  nine  on  the  evening 
«•  of  the  13th  of  May,  in  the  present  year,  the  plaintiff,  a 

Eastkbr  boy  of  twelve  years  of  age,  was  at  the  Charing  Cross  Station 
of  the  defendants'  railway,  in  the  company  of  his  &tber, 
mother  and  two  sisters,  intending  to  travel  on  the  defendants' 
line  to  Deptford.  The  father  assisted  the  mother  and 
sisters  of  the  plaintiff  into  the  carriage.  All  the  seats  were 
then  occupied  except  two,  one  on  each  side  of  and  next 
the  door.  The  father  lifted  the  plaintiff  into  the  carriage, 
who  endeavoured  to  seat  himself  by  taking  hold  of  the 
framework.  The  father  immediately  followed,  and  before 
he  had  entered  the  carriage  a  porter,  who  came  along 
closing  the  doors,  violently  shut  the  carriage  door  in  which 
the  plaintiff  was,  striking  the  father  on  the  back  and 
crushing  the  fingers  of  the  plaintiff.  There  was  conclusive 
evidence  that  the  pl^ntiff  had  not  taken  bis  seat  at  the 
time  of  the  accident,  and  that  he  was  using  the  framework 
of  the  carriage  for  the  purpose  of  taking  bis  seat.  The 
carriage  was  a  third  class,  and  there  were  no  straps  or  bands 
by  which  the  plaintiff  could  assist  himself.  There  was  a 
lamp  in  the  carriage  which  reflected  a  very  dim  light. 

At  the  close  of  the  plaintiff's  case,  it  was  submitted 
on  behalf  of  the  defendants  that  there  was  no  evidence  to 
go  to  the  jury*  The  learned  Judge  was  inclined  to  that 
opinion,  but  left  the  case  to  the  jury»  reserving  leave  to 
the  defendants  to  move  to  enter  a  nonsuit  or  a  verdict  for 
them,  if  the  Court  should  be  of  opinion  that  there  was  no 
evidence  to  support  the  plaintiff*s  case.  The  jury  foand 
a  verdict  for  the  plaintiff,  damages  6L 

Bullen^  in  the  present  Term,  obtained  a  mle  nisi  accord- 
ingly on  the  grounds,  first,  that  there  was  no  evidence  of 
any  negligence  on  the  part  of  the  defendants!'  servant;  and 
secondly  that,  if  there  was  such  evidence,  the  pkuntiff  was 
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not  entitled  to  recover  inasmuch  as  be  was  guilty  of  con-       1866. 
tributory  negligence. — He  cited  Tuff  v.  Waman  (a).  Colbman 

V. 

South 

WillU  now  shewed  cause. — First,  there  was  evidence      Eastrbn 


of  negligence  on  the  part  of  the  defendants'  servant.     It  is 
consistent  with  the  evidence  that  the  defendants'  servant 
saw  the  plaintiff  endeavouring  to  take  bis  seat     If  he  did 
not,  he  was  bound  to  allow  the  passengers  a  reasonable 
time  to  seat  themselves.     Here  the  father,  who  lifled  the 
plaintiff  in  and  immediately  followed  him,  was  struck  in 
the  back  by  the  carriage  door,  so  that  the  plaintiff  had  not 
suflScient  time  to  take  bis  seat.     The  servant  must  hav6 
seen  the  father  lifting  the  plaintiff  into  the  carriage.    With 
respect  to  contributory  negligence  it  is  admitted  that  if 
the  plaintiff  by  the  exercise  of  ordinary  care  could  have 
avoided   the   consequence  of  the   defendants'  negligence 
he    cannot  recover.     But  it  is  submitted  that  when   the 
wrongfulness  of  the  plaintiff's  conduct  depends  upon  cir- 
cumstances, whether  those  circumstances  exist  or  not  is 
a  question  of  fact  for  the  jury.     If  the  act  of  the  plaintiff 
is   wrongful    irrespective    of  surrouriding   circumstances, 
then  if  it  has  induced    the  mischief  complained  of  the 
Judge    would    be    justified   in    nonsuiting,   as  in    Senior 
V.  Ward  {b),  where  the  plaintiff  voluntarilyd  escended  into 
a   mine  by  apparatus  which  he  knew  to  be  unsafe  and 
unfit  for  service ;  as  also  in  Morgan  v.  AUerton  (c),  where 
the   plaintiff,  a  boy  seven  years  old,  put  bis  fingers  on 
the  cogs  of  the  wheels  of  a  machine  exposed  in  a  public 
market  without  being  in  the  care  of  any  person.    Therefore, 
unless  the  Court  can  say  that  a  passenger's  putting  his  hand 
upon  the  framework  of  the  carriage  is  under  all  circum- 
stances a  wrongful  act,  the  question  -must  be  submitted  to 

(a)  5  C.  B.  N.  S.  573.  (fi)  \  E.&  E.  8S5. 

(c)  4  H.  &  C.  SSS. 
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1866.        the  jury.     Here  the  learned  Judge  did  submit  the  qoes- 

^^^^^      tion  to  the  jury,  and  they  found  that  under  the  circum- 

^-  stances  the  act  of  the  plaintiff  was  not  wrongful,  and  diat 

EA8TKBN      he  ought  not  to  be  considered  as  the  author  of  his  own 

injury. 

Butten,  in  support  of  the  rule. — The  learned  Judge  ought 
to  have  nonsuited  the  plaintiff.     The  question  in  cases  of 
this  kind  is  whether  the  injury  was  occasioned  entirely  by 
the  negligence  or  improper  conduct  of  the  defendants^  or 
whether  the  plaintiff  himself  so  far  contributed  to  the  mis- 
fortune by  his  own  negligence,  or  want  of  ordinary  or 
common  care  and  caution,  that,  but  for  such  negligence  or 
want  of  ordinary  care  and  caution  on  his  part,  the  misfortone 
would  not  have  happened :  Tuff  v.  Warnan  (a).      Here, 
assuming  there  was  negligence  on  the  part  of  the  servant  of 
the  Company,  there  was  contributory  negligence  on  the 
part  of  the  plaintiff.     He  did  not  usfe  ordinary  care  and 
caution  in  getting  into  the  carriage,  but  negligently  placed 
his  hand  where  it  must  inevitably  be  crushed  by  the  closing 
of  the  door.     It  is  submitted,  however,  that  there  was  no 
negligence  on  the  part  of  the  servant  of  the  Company.  He 
was  merely  acting  in  the  performance  of  his  duty  in  closing 
the  door.     In  the  absence  of  any  evidence  of  negligence 
on  the  part  of  the  Company,  they  are  clearly  not  respon- 
sible: Singleton  v.    The  Eastern    Counties  Railway  Com- 
pany  (6). 

Kelly,  C.  B. — I  am  of  opinion  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  servant  of  the 
Company,  and  that  there  was  evidence  of  negligence  on 
the  part  of  the  plaintiff.  The  carriage  was  not  in  motion, 
the  plaintiff  had  entered  it,  and  there  was  time  enough  for 
him  to  have  seated  himself.  His  father  followed  him,  and 
(a)  5  C.  B.  N.  S.  573.  (b)  7  C.  B.  N.  S.  287. 
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the  whole  of  the  boy's  person  was  within  the  carriage, 

when  a  servant  of  the  Company  closed   the   door,   and  counuir 

thereby  crushed  the  plaintiff's  fingers  which  he  had  negli-  go^n 

gently  placed  on  the  framework  of  the  door.     I  do  not  ^■^■** 

BAILW AT  vOa 

attach  much  importance  to  the  fact  that  the  servant  shut 
the  door  with  violence.  Possibly,  if  he  had  closed  it  in 
such  a  manner  as  to  have  forced  the  plaintiff's  fingers 
where  they  were,  the  Company  might  have  been  liable. 

As  regards  the  question  of  contributory  negligence,  I 
think  that  there  was  evidence  of  negligence  on  the  part  of 
the  plaintiff.  The  putting  his  fingers  where  he  did  is,  in 
my  opinion,  conclusive  evidence  of  negligence.  I  cannot 
think  that,  without  a  vis  major,  any  person  is  justified  in 
putting  his  fingers  on  the  framework  of  a  door,  so  that  when 
the  door  is  closed  they  must  inevitably  be  crushed.  It 
seems  to  me  that  there  is  no  difference  in  this  respect 
between  a  boy  of  twelve  years  of  age  and  a  man  of  forty. 
If  the  plaintiff,  seeing  his  father  get  into  the  carriage  and 
knowing  that  when  his  father  was  in  the  door  would  be 
closed,  voluntarily  puts  his  fingers  in  a  place  where  they 
would  in  all  probability  be  crushed,  he  himself  is  in  fault. 
This  is  my  view  of  the  case,  but  I  understand  that  my 
learned  brothers  entertain  a  different  view. 

Martin,  B. — My  present  impression  is  that  there  was 
evidence  to  go  to  the  jury,  though  I  should  have  been  better 
satisfied  if  they  had  found  a  verdict  for  the  defendants.  If 
I  had  nonsuited  the  plaintiff,  I  think  that  the  Court  would 
have  considered  that  there  was  evidence  which  ought  to  have 
been  submitted  to  the  jury.  First,  there  was  the  testimony 
of  the  boy  himself.  He  had  just  got  into  a  third  class 
carriage,  and  his  father  was  following  him,  when,  in 
endeavouring  to  settle  himself  before  he  sat  down,  he 
placed  his  finger  on  the  part  of  the  door  where  it  was 
crushed.     Looking  at  it  as  a  matter  of  law,  I  cannot  say 
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1866.        ^^^^  &  ^Jf  getting  into  a  third  class  carriage  at  night,  should 

^^'^''**^      put  his  finger  on  the  fi:«mework  of  the  door,  was  evidence 

t;.  of  negligence ;  it*might  be  that  he  was  endeavouring  to  feel 

Eabtebn      where  he  could  get  comfortably  seated*     Then  there  b  the 

evidence  that  the  porter  shut  the  door  with  such  violence 

that  it  struck  the  back  of  the  boy's  father,  who  was  getting 

into  the  carriage.    Judging  by  the  amount  of  damage,  the 

jury  must  have  thought  it  a  slight  case,  but  if  I  had  stopped 

it  some  of  those  who  administer  the  law  would  have  mi 

that  I  was  wrong. 

Channell,  B. — I  entertained  some  doubt  in  the  course 
of  the  argument,  and  I  am  not  now  altogether  free  from 
doubt.  I  concur,  however,  in  opinion  with  my  brother 
Martin,  No  complaint  is  made  against  the  finding  of  the 
jury :  and  I  do  not  think  it  was  the  duty  of  the  leanied 
Judge  to  withdraw  the  case  from  their  consideration. 

PiGOTT,  B. — I  also  entertained  some  doubt,  but  I  am 
satisfied  in  the  result  that  the  learned  Judge  was  right  io 
leaving  the  case  to  the  jury.  The  question  is  whether  the 
porter  was  justified  in  shutting  the  door  in  the  manner  he 
did.  That  depends  on  circumstances.  A  passenger  had 
just  got  into  the  carriage,  but  had  not  seated  himself,  and 
another  passenger  was  in  the  act  of  getting  in.  I  think 
the  porter  was  guilty  of  negligence  in  shutting  the  door. 
Then  comes  the  question  of  contributory  negligence  on  the 
part  of  the  plaintiff*.  It  was  night,  the  plaintiff  was  a  boy, 
and  he  was  feelin<;r  for  a  seat.  I  think  that  we  must  also 
take  into  account  the  construction  of  the  carriage  with 
reference  to  the  door,  which  was  very  near  the  seat. 
Bearing  in  mind  all  these  circumstances  I  think  there  was 
no  contributory  negligence  on  the  part  of  the  plaintiff. 

Rule  discharged. 
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Weale,  Appellant,  v.  Brown,  Respondent.  ^ov*  14. 

V^ASE  stated  by  a  Metropolitan  police  magistrate,  under  Under  the 
the  20  &  21  Vict.  c.  43,  for  the  opinion  of  the  Court  of  of  "The  Sup- 
Exchequer  (so  far  as  material)  as  follows  :—  toms^Coneol^" 

The  respondent,   Brown,  was  brought  before  the  said   ig^^^hich 
iragistrate  in  custody,   and  an  information  in  the   form  imposes  a 
given  by  the  statute  16  &  17  Vict.  c.  107  was  exhibited   100/.  on  every 

person  found 
against   him    by   the   appellant,  Weale,  an  oflBcer  of  the  on  board  a 

_^  .  ,     .  -  sWp  "liable 

Customs,  under   the   direction   of  the    Commissioners   of  to  forfeiture" 
Customs,  which  stated  that  ll;e  respondent,  '*on  the  16th  tomsActH, 
of  June,  1866,  was  found  or  discovered  to  have  been  on   nation^of^Sie 
board  a  ship  or  boat  within  a  port,  bay,  harbour,  or  creek    n|J^o*eom- 
of  the  United  Kingdom,  contrary  to  sect.  2S  of  the  Sjpple-  pftent  juria- 
mental    Customs    Consolidation  Act,    1855,   whereby   the  a  condition 

precedent  to 

respondent  had  forfeited  the  sum  of  lOOZ."  {n).  a  magistrate's 

power  to  con- 

(a)  Tlie  case  then  set  out  the      tions  and  restrictions   contained   ^^^^  l**  *"® 

Denflltv 

following  sections  of  the  "  Sup-  in  this  or  any  other  Act  relating 

plemental  Customs  Consolidation  to  the  Customs,  or  any  tobacco 

Act,  1855"  (18  &  19  Vict.  c.  96).  stalks,   tobacco    stalk    flour,    or 

Sect.  20. — **  If  any  ship  or  boat  snuff  work,  every   such  ship  or 

shall  be  found  or  discovered  to  boat,  and  such  ^^pirits,   tobacco, 

have  been  within  any  port,  bay,  snuff,     tobacco    stalks,     t  )bacco 

harbour,  river,  or  creek  of  the  stalk  flour  and  snuff  work  shall 

United  Kingdom  or  the  Channel  be  forfeited  ;    but  if  it  shall  be 

Islands,  having  on  board  or  in  made  to  appear  to  the  satisfaction 

any  manner  attached  thereto,  or  of  the  Commissioners  of  Customs 

having  had  on  board  or  in  any  that  such  spirits,  tobacco,  snuff, 

manner  attached  thereto,  or  con-  tobacco  stalks,  toba(!Co  stalk  flour, 

veying  or  having  conveyed  in  any  or  snuff  work  were  on  board  with- 

manner  any  spirits,  not  being  in  a  out  the  knowledge  or  privity  of 

cask  or  other  vessel  capable  of  the  owner  or  master  of  such  ship 

containing  liquids  of  the  size  or  or  boat^  and  without  any  wilful 

content  of  twenty  gallons  at  the  neglect  or  want    of  reasonable 

least,  or  any  tobacco  or  snuff,  im-  care  en  their  parts,  then  and  in 

I)orted  contrary  to  the  prohibi-  siich  case  the  said  Commissioners 

VOL.   IV.— H.  &  C.  AAA  EXCH. 
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At  the  hearing  of  the   above   information   before   the 
police  magistrate  the  respondent  pleaded  not  guilty. 


shall  deliver  up  the  said  ship  or 
boat  to  the  owner  or  master  of 
the  same.*' 

Sect.    27.  — "  Nothing   herein 
contained  shall  extend  to  render 
any  ship  of  one    hundred  and 
twenty  tons  burden  or  upwards 
liable  to  forfeiture  on  account  of 
any  tobacco,  cigars,  or  snuff,  if  in 
whole  and  complete  packages,  each 
containing  not  less  than   eighty 
pounds  net  weight  of  such  tobacco, 
cigars,  or  snuff;   nor  to  render 
4iny  ship  of  fiA.y  tons  burden  or 
upwards  liable  to  forfeiture  on 
account  of  any  tea,  or  of  any 
spirits  in  glass  bottles  or  stone 
bottles  not  exceeding  the  size  of 
three  pints   each,  such   tea  and 
spirits  being  really  part   of  the 
cargo  of  such  ship  ;  nor  to  render 
any  ship  liable  to  forfeiture  on 
account  of  any  spirits  or  tea,  or 
of  any  tobacco  really  intended  for 
the  consumption  of  the  seamen  or 
passengers  on  board  during  their 
voyage,  and  not  being  more  in 
quantity   than   is  necessary    for 
that  purpose  ;  nor  to  render  any 
ship  liable  to  forfeiture  if  really 
bound  from  one  foreign  port  to 
another  foreign  port,  and  pursu- 
ing  such  voyage,  wind  and  wea- 
ther permitting." 

Sect.  28. — "  Every  person  who 
shall  be  found  or  discovered  to 
have  been  on  board  any  ship  or 
boat  liable  to  forfeiture,  under 
this  or  any  other  Act  relating  to 
the  Customs,for  being  found  or  dis- 
covered to  have  been  within  any 
port,  bay,  harbour,  river,  or  creek 
of  the  United  Kingdom  or  of  the 


Channel  Islands,  having  on  board 
or  in  any  manner  attiiched  thereto, 
or  having  had  on  board  or  in  any 
manner  attached  thereto,  or  con- 
veying or  having  conveyed  in  any 
manner,  such  goods  or  things  as 
subject  such  ship  or  boat  to  for- 
feiture, or  who  shall  be  found  or 
discovered  to  have  been  on  board 
any  of  her  Majesty's  ships  or  ves- 
sels, or  on  board  any  ship  or  ves- 
sel in  her  Majesty's  employment 
or  service,  or  on  board  of  any 
foreign  p>ost-office  packet,  being 
a    national  vessel,  employed  in 
carrying  the  mails  between  any 
foreign  country  and  the  United 
Kingdom,    such  last    mentioned 
ships,  vessels,  or  packets  being 
found  or  discovered  to  have  been 
within  any  port,  bay,   harbour, 
river,   or  creek  of  the   United 
Kingdom  or  the  Channel  Islands, 
having  on  board  or  in  any  manner 
attached  thereto,  or  having  had 
on    board    or    in     any    manner 
attached  thereto,  or  conveying  or 
having  conveyed  in   any  manner 
any  spirits  not  being  in  a  c.isk  or 
other  vessel  capable  of  containing 
liquids  of  the  size  or  content  of 
twenty  gallons  at  the  least,  or  any 
tobacco  or  snuff  not  being  in  a 
whole  and  complete  package  con- 
taining eighty  pounds  weight  of 
such  tobacco  or   snuff  at  least, 
shall  forfeit  the  sum  of  one  hun- 
dred pounds ;    and   every  such 
person  shall  and  may  be  detained 
and  taken  before  any  justice,  to 
be    dealt   with    as    hereinafter 
directed." 
The  case  then  set  out  the  226th 


% 
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The  magistrate  found  the  following  facts  : — That  a  ship 
called  the  ^'Ladj  Brown''  was  on  the  16th  June  in  the 
port  of  London,  and  that  it  had  on  board  on  that  day  in 
the  forecastle  22  lbs.  14  oz.  of  tobacco  of  foreign  manufac- 
ture :  that  on  the  same  day  W.  Mallett,  an  officer^  went  on 
board  the  said  ship^  and  that  when  be  did  so  the  respon- 
dent was  on  board  the  said  ship,  and  was  found  on  board 
the  same  by  the  said  W.  Mallett. 

The  magistrate  was  of  opinion  that  he  had  no  juris- 
diction to  determine  in  the  present  proceedings  whether 
the  said  ship  was  liable  to  forfeiture  or  not;  and  that,  in 
the  absence  of  any  evidence  that  the  said  ship  had  been 
held  liable  to  forfeiture  in  some  Court  of  competent  juris- 
diction, it  was  his  duty  to  order  the  respondent  to  be 
discharged  from  custody,  which  he  accordingly  did. 

The  question  for  the  opinion  of  the  Court  is,  whether, 
in  the  absence  of  such  evidence  of  the  forfeiture  of  the 
ship  as  aforesaid,  he  was  justified  in  so  discharging  the 
prisoner. 


1866. 


section  of  the  '*  Customs  Consoli- 
dation Act,  1S53"  (16  &  17  Vict, 
c  107). 

Sect.  226.  —  "  Whenever  any 
ship,  boat,  or  goods  shall  he  seized 
as  forfeited  under  this  or  any  Act 
relating  to  the  Customs,  the  seiz- 
ing officer  shall  forthwith  give 
notice  in  writing  of  such  seizure 
and  of  the  grounds  thereof,  to 
the  master  or  owner  of  such 
ship,  boat,  or  goods,  if  known, 
either  by  delivering  the  same  to 
him  personally,  or  by  letter  ad- 
dressed to  him  at  his  place  of 
abode,  if  known,  aud  transmitted 
by  post ;  and  all  ships,  boats,  or 
goods  so  seized  under  any  law 
relating  to  the  Customs  shall  be 
deemed  and  taken  to  be  con- 
demned, and  may  be  sold,  in  the 


manner  directed  by  law  in  respect 
to  ships,  boats,  and  goods  seized 
and  condemned  for  breach  of  any 
law  relating  to  the  Customs,  unless 
the  person  from  whom  such  ships, 
boats,  and  goods  shall  have  been 
seized,  or  the  owner  of  them,  or 
some  person  authorized  by  him, 
shall,  within  one  calendar  month 
from  the  day  of  seizing  the  same, 
give  notice  in  writing,  if  in  Lon- 
don, to  the  person  seizing  the 
same,  or  to  the  secretary  or  soli- 
citor for  the  Customs,  and  if  else- 
where, to  the  person  seizing  the 
same,  or  to  the  collector,  comp- 
troller, or  other  chief  officer  of 
the  Customs  at  the  nearest  port, 
that  he  claims  the  ship,  boat,  or 
goods,  or  intends  to  claim  them.** 


A    A    A    2 
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1866.  If  ^^e  Court  shall  be  of  opinion  that  he  was  not  so 

justified,  they  will  make  such  order   as  they  think  meet 
to  them. 

The  Sohcitur  General  {Locke  and  Dowdeswett  with  him), 
for  the  appellant — A  judgment  of  forfeiture  of  the  ship 
was  not  necessary  to  give  the  magistrate  jurisdiction  to 
impose  the  penalty  of  100/.  under  the  28th  section  of  the 
"  Supplemental  Customs  Consolidation  Act,  ISSd**  (a). 
Three  courses  are  open  under  that  Act :  forfeiture  of  the 
ship,  forfeiture  of  the  goods,  and  the  imposition  of  the 
penalty  on  persons  found  on  board.  It  would  be  a  great 
hardship  on  those  persons  if  the  proceedings  against  them 
were  delayed  until  it  was  adjudged  that  the  ship  was 
forfeited.  By  the  28lh  section  of  that  Act,  every  person 
is  subject  to  the  penalty  who  is  found  or  discovered  to  have 
been  on  board  any  ship  liable  to  forfeiture.  By  the  226th 
section  (J)  of  the  "  Customs  Consolidation  Act,  1853,"  all 
ships  seized  under  any  law  relating  to  the  Customs  '*  shall 
be  deemed  and  taken  to  be  condemned,  and  may  be  sold,'' 
unless  the  person  from  whom  the  ship  has  been  seized,  or 
the  owner,  shall  within  one  month  give  notice  that  be 
claims  it.  Since,  therefore,  it  is  not^ necessary  that  there 
should  be  a  formal  condemnation  of  the  ship  by  a  Court 
of  competent  jurisdiction,  it  cannot  be  necessary  in  a 
proceeding  for  the  penalty  to  prove  before  the  magistrate 
that  the  ship  has  been  condemned. 
The  Court  then  called  on 

CromptoTiy  for  the  respondent.  —Proof  of  the  condemna- 
tion of  the  ship  was  necessary  to  give  the  magistrate  juris- 
diction. The  expression  in  the  28th  section  of  the  "  Sup- 
plemental Customs  Consolidation  Act,  1855,''  '« liable  to 
forfeiture,"  has  reference  to  the  time  when  the  person  is 
(a)  Ante,  p.  706.  (h)  Ante,  p.  707. 
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found  on  board  the  ship,  and  contemplates  forfeiture  as  a        1866. 
future  event.     [Bramwell,  B. — The  words   are   "or  dis-      ^"^"^ 
covered  to  have  been  on  board'' ;  the  ship  may  have  sailed  v, 

away,  so  that  it  could  not  then  be  condemned.]  By  the 
226th  section  of  the  "  Customs  Consolidation  Act,  1853," 
the  owner  or  master  has  a  month  within  which  he  may  give 
notice  that  he  claims  the  ship;  and  by  the  26th  section  (a) 
of  the  "Supplemental  Customs  Consolidation  Act,  1855,'' 
if  the  contraband  goods  were  on  board  without  the  know- 
ledge or  privity  of  the  owner  or  master,  and  without  any 
wilful  neglect  or  want  of  reasonable  care  on  their  parts, 
the  Commissioners  are  bound  to  deliver  up  the  ship  to 
them.  In  such  case  the  respondent  would  not  be  subject 
to  the  penalty,  for  he  would  not  have  been  found  on  board 
a  ship  "liable  to  forfeiture."  Great  injustice  might  be 
done  by  convicting  the  respondent  in  the  penalty,  when 
within  a  month  afterwards  the  innocence  of  the  owner  or 
master  might  be  proved.  The  reasonable  interpretation  is 
that  the  ship  should  first  be  forfeited. 

Kelly,  C.  B.»I  am  of  opinion  that  the  appellant  is 
entitled  to  the  judgment  of  the  Court.  The  question  is 
very  simple,  and  arises  upon  the  interpretation  of  the  28th 
section  of  the  "Supplemental  Customs  Consolidation  Act, 
1855."  By  that  section  every  person  found  on  board  any 
ship  liable  to  forfeiture  is  subjected  to  a  penalty  of  lOOL 
The  only  questions,  therefore,  are,  whether  the  respondent 
^  was  found  on  board  the  ship^  *  and  whether  the  ship  was 
liable  to  forfeiture.  It  has  been  argued  that  the  ship  could 
not  be  liable  to  forfeiture  until  the  expiration  of  one  month, 
within  which  time  the  owner  or  master  might  give  notice, 
under  the  226th  section  of  the  "  Customs  Consolidation 
Act,  1853,"  that  be  claimed  the  ship.     The   magistrate 

(a)  Ante,  p.  705. 
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was  of  opinion  that  he  had  no  jarisdiction  to  determine 
whether  the  ship  was  liable  to  forfeiture  or  not,  and  that, 
in  the  absence  of  evidence  that  the  ship  had  been  held 
liable  to  forfeiture  in  some  Court  of  competent  jurisdiction, 
it  was  his  duty  to  order  the  respondent  to  be  discharged 
from  custody. 

Now  1  am  of  opinion  that  it  was  the  duty  of  the  magis- 
trate to  hear  the  \%hole  case,  and  to  determine  whether  this 
ship  was  a  ship  liable  to  forfeiture,  and,  if  so,  whether  the 
respondent  was  found  on  board.  The  magistrate  having 
failed  to  prosecute  that  inquiry,  our  judgment  is  that  the 
matter  be  remitted  to  him.  If  the  magistrate  were  right  in 
holding  that  there  must  be  an  actual  forfeiture  of  the  ship, 
it  would  be  incumbent  on  the  party  seeking  to  enforce  the 
penalty  to  prove  the  proceedings  with  respect  to  the  ship, 
which  might  have  lasted  for  months  or  even  years,  and  thus 
the  very  object  of  the  legislature  in  imposing  the  penalty 
might  be  defeated. 

Bbamwell,  B. — I  am  entirely  of  the  same  opinion  ;  and 
I  think  that  we  ought  to  answer  in  the  negative  the  ques- 
tion which  the  magistrate  has  put  to  us.  In  my  opinion 
he  was  wrong  in  the  view  he  took  of  his  jurisdiction.  I  do 
not  say  whether  he  might  or  might  not^  on  the  materials 
before  him,  have  found  the  respondent  guilty — as  to  that 
I  express  no  opinion.  But  inasmuch  as  he  stopped  the 
case  on  a  point  of  law  involving  the  construction  of  an 
act  of  parliament,  it  is  our  duty  to  tell  him  he  was  ¥rrong, 
and  to  remit  the  matter  to  him  for  further  hearing  and 
adjudication. 

Channell,  B. — I  am  of  the  same  opinion.  The  magis- 
trate refused  to  decide  the  case  because  he  thought  that 
he  had  no  jurisdiction,  inasmuch  as  there  was  no  evidence 
that  the  ship  had  been  forfeited.     Now  in  my  opinion  the 
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condemnation  of  the  ship  was  not  a  condition  precedent 
to  the  conviction  of  the  respondent  for  the  offence  with 
which  he  was  charged.  That  being  so^  all  we  have  to  do 
is  to  give  judgment  that  the  matter  be  remitted  to^  the 
magistrate. 

PiGOTT,  B. — I  concur  in  opinion.  The  proceedings 
under  the  28ih  section  of  the  "  Supplemental  Customs  Con- 
solidation Act^  1855/'  are  of  a  summary  character,  and  if 
we  were  to  hold,  as  the  magistrate  decided,  that  before  the 
penalty  can  be  inflicted  under  that  section  it  is  necessary 
that  the  ship  should  be  condemned  and  forfeited,  we  should 
be  changing  the  language  of  that  section,  which  says 
•'  every  person  who  shall  be  found  or  discovered  to  have 
been  on  board  any  ship  liable  to  forfeiture,"  not  any  ship 
"  already  forfeited.^^ 

Matter  remitted  to  magistrate. 


BouoHET,  Appellant,  v.  Rowbotham,  Respondent.         Nov,  14. 

V>  ASE  stated  by  justices  of  the  county  of  Chester,  under  Baces  were 
the  20  &  21  Vict.  c.  43,  for  the  opinion  of  the  Court  of  occupied  by  an 
Exchequer  (so  far  as  material)  as  follows  : —  whoTet  it  for 

An  information  was  exhibited  at  the  Petty  Sessions  at  t^ia*  P^^rposo ; 

J  and  any  one 

Sandbach,  in  the  county  of  Chester,  on  the  10th  of  Sep-  ofthepubUc, 

•'  *      on  payment 

tember,  1866,  against  the  appellant. — For  that,  on  the  25th  of  asmallgnm, 

was  admitted 

of  July  last,  at  the  township  of  Alsager,  in  a  certain  booth  into  the  field. 
and  premises  at  Alsager  aforesaid,  the   appellant  unlaw-  these  races 
fully  did  sell  by  retail  a  certain  quantity  of  beer,  to  wit,  J![^^"  Sithin 

the  6  Geo.  4^ 
c.  81,  8.  11, 
which  enables  an^  person  licensed  to  sell  beer  by  retail  to  be  dnmk  on  the  premises  to 
cany  on  his  business  in  booths,  tents,  or  other  places  at  the  time  and  place  of  holding 
any  "  public  races.'* 
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18G6.        two  glasses  of  porter,  to  one  J.  H.,  to  be  consumed  in  and 

^^'^'^^^^      upon  the  said  booth  and  premises,  he,  the  appellant,  not 

V.  having  an  excise  or  retail  licence,  contrary  to  the  form  of 

ROWBOTHAM. 

the  statute,  &c. 

Upon  the  hearing  of  the  information,  the  appellant  was 
duly  convicted  and  adjudged  to  forfeit  and  pay  the  sum  of 
1/.,  and  also  VSs.  6cl,  costs  to  the  respondent,  &c. 

1  he  following  are  the  facts  of  the  case : — On  the  26th 
July,  certain  races  were  held  at  Alsager,  in  a  field  occupied 
by  one  Manlcy,  and  which  had  been  let  by  him  to  tlie 
race  committee  for  the  purpose  of  the  races.  Notice  of 
the  races  had  been  given  by  advertisements  iu  the  public 
newspapers  and  by  printed  placanls.  A  charge  of  a  small 
sum  was  made  on  all  persons  entering  the  field.  Many 
went  back  and  would  not  pay,  but  all  who  were  willing  to 
pay  went  in.  The  race  committee  paid  for  the  services  of 
police  officers  to  preserve  order.  Races  had  been  held  in 
the  same  field  once  before  only,  last  year,  when  no  chaiige 
was  made  for  admission.  Several  booths  were  erected  on 
the  ground  and  were  let  by  auction.  The  appellant,  who 
is  a  licensed  victualler,  hired  one  for  6L  and  sold  beer 
therein,  which  was  there  consumed.  He  had  no  additional 
licence. 

The  question  for  the  opinion  of  the  Court  is,  whether 
these  were  "public  races"  within  the  meaning  of  the 
6  Geo.  4,  c.  81,  s.  11,  so  as  to  justify  the  appellant  in  sell- 
ing beer  there  by  virtue  of  his  ordinary  licence,  and  to 
exempt  him  from  a  penalty  for  so  doing. 

Mellar,  for  the  appellant. —  The  6  Geo.  4,  c.  81,  s.  11, 
enables  any  person  duly  licensed  to  sell  beer  by  retail  to 
be  drunk  on  his  premises  to  carry  on  his  trade  **  in  booths, 
tents  or  other  places,  at  the  time  and  place  and  within  the 
limits  of  holding  any  lawful  and  accustomed  fair,  by  virtue 
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of  any  law  or  statute  in  that  behalf,  or  any  public  races.^^        1866. 
These  were  "public  races"  within  the  meanine  of  that      .^^"^'^^ 
enactment.     The  justices  seem  to  have  thought  that  be-  v. 

,  BOWBOTHAM. 

cause  some  persons  paid  for  admission  to  the  field,  and 
others  who  refused  to  pay  went  back,  these  races  were  not 
public  races.  But  the  same  argument  would  apply  to 
theatres,  and  other  places  of  public  entertainment,  where 
money  is  paid  for  admission.  No  doubt,  if  a  person  had  a 
race  in  his  field,  to  which  only  a  limited  number  of  per- 
sons were  invited,  that  would  not  be  a  "  public  race  ;"  but 
here  any  one  of  the  public  who  chose  to  pay  a  'small  sum 
was  admitted  into  the  field. 

No  counsel  appeared  to  support  the  conviction. 

Kelly,  C.  B.— Reading  the  language  of  the  statute  in 
connection  with  the  facts  of  the  case,  there  can  be  no 
reasonable  doubt  that  these  were  "  public  races''  within  the 
meaning  of  the  6  Geo.  4,  c.  81,  s.  11.  The  circumstance 
which  seems  to  have  operated  on  the  minds  of  the  justices, 
viz.,  that  persons  were  required  to  pay  a  small  sum  for 
admission  to  the  field,  is  perfectly  immaterial  Many 
exhibitions  and  entertainments  of  a  public  character  are 
held  on  the  private  property  of  individuals,  who  might,  if 
they  thought  fit,  have  excluded  the  public  altogether. 
Here  any  one  of  the  public  who  paid  the  sum  required 
might  enter  the  field ;  and  there  was  nothing  whatever  to 
take  away  from  these  races  the  character  of  "  public  races.'' 
Under  these  circumstances  our  judgment  will  be  for  the 
appellant 

Bramwell,  B.,  Channell,  B.,  and  Piqott,  B.,  con- 
curred. 

Determination  of  justices  reversed. 
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In  the  year 
1804,  by  me- 
morandum in 
writing,  not 
under  seal,  a 
riparian  pro- 
prietor agreed 
to  allow  the 
plaintiff,  the 
occupier  of  a 
mill  erected 
on  land  abut- 


Aof.  26.  NUTTALL   V.    BrACEWBLL. 

X  HE  declaration  stated  that  the  plaintiff  was  possessed 
of  a  mill^  lands  and  premises,  and  also  of  a  goit,  or  cut, 
running  from  a  certain  stream  or  watercourse  called  **  Com 
Mill  Beck/'  towards,  unto  and  into  his  said  mill,  lands  and 
premises,  and  by  reason  thereof  was  entitled  to  the  flow 
of  part  of  the  waters  of  the  said  stream  or  watercourse 
through  and  along  the  said  goit  or  cut  to  his  said  mill,  &c., 

ting  on  a  _ 

natural  stream,  for  the   working  and  use  of  his  said  mill;  and  that  the 
goit  through      defendant  wrongfully  and  injuriously  drew  off  and  diverted 

from  the  said  stream  or  watercourse  large  quantities  of  the 
waters  thereof  which  otherwise  would  and  ought  to  have 
flowed  from  the  said  stream  or  watercourse  through  and 
along  the  said  goit  or  cut  towards,  unto  and  into  the  said 
mill,  &c.,  of  the  plaintiff:  by  reason  whereof  the  plaintiff 
has  been  unable  to  work  and  use  his  said  mill,  lands  and 

flowed  through  ••  •  it/**!  i«i.. 

it  to  the  plain-  premises  m  so  large  and  beneficial  a  manner  as  he  might 

and  otherwise  would  have  done,  &c. 

Pleas.— First:  not  guilty.     Secondly:  that  the  plaintiff 


ke  land  of  the 
former,  the 
latter  paying 
for  the  privi- 
lege the  an- 
nual sum  of 
6s.    The  goit 
was  made,  and 
from  thence 
the  water  of- 
the  stream 


tiff's  mill, 
which  it 
worked,  and 
then  returned 

into  the  stream  ^^g  not  entitled  to  such  flow  of  water  as  in  the  declaration 

at  a  point 

below.    The     alleged.     Thirdly :  that  the  plaintiff  was  not  possessed  of 

defendant  ^  .  -^  ,        *^    .  .  ^ 

abstracted  the  the  mill,  lands  and  premises,  goit  or  cut  in  the  declaration 

the  point  mentioned. — Issues  thereon. 

commencel^         -^^  ^^^  i^'i^h  before  Keatiuff,  J.,  at  the  Leeds  Spring 

flow7o\?^  Assizes,  1866,  the  following  facts  appeared  :— The  plaintiff 

wM°^-°^  occupied,  under  a  lease,  a  mill  called  *'  Coatees  Mill."  This 

nished.— fic/a  miU  is  an  ancient  mill,  erected  on  land  which  for  some 

that  the  plain- 
tiff was  not      distance  abuts  on   a  natural  stream  called  "  Com  Mill 

a  mere  licen- 
see, but  ac- 
quired under  the  agreement  a  right  in  reepect  of  wliidi  he  could  mMTifatin  an  action 
against  the  defendant  for  abstracting  the  water. 


i 


MICHASLXAS   TKBM,    )•   TICT. 


71* 


Beck.^    The  defendaot  was  a  ripwan  proprietor,  and  abo        ises, 

the  owner  and  ocoapier  of  an  ancient  mill  hi^ier  op  the 

same  stream,  and  abote  the  plaintfff^s  milL     The  plaiDUflTs 

mill  was  worked  far  the  water  of  this  stream ;  and  prior  to 

the  year  ISM  socfa  water  flowed  fiom  the  stream  through 

a  **goit^  or  cot  leading  into  a  reservoir,  and  thence  to  the 

mill  bj  another  goit.     These  goits  and  the  resenroir  are 

all  in  the  land  on  whidi  the  mill  stands.    In  the  year  1804 

one  Bagshawe,  who  was  the  owner  of  a  dose  called  ^  Tom 

Mihier's  Ii^^'^  whidi  also  abuts  on  this  stream  immediately 

abore  and  adjoinii^  the  land  on  which  Coate's  Mill  stands, 

entered  into  the  foUowii^  agreement  in  writing,  not  under 

seal,  with  one  Brioewell,  the  then  owner  of  '*  Coate*s  MiU*' 

and  the  adjoining  land. 

''  Memorandum  of  agreement  entered  upon  and  made 
the  14th  day  of  March,  A.  n.  1804,  between  W.  C.  Bag- 
shawe, Esq.,  on  the  one  part,  and  W.  Bracewell,  of  Coates, 
in  the  coun^  of  York,  of  the  other  part  The  said  W.  C. 
Bagshawe  doth  agree  for  him  and  his  heirs  to  allow  the 
said  W.  Bracewell  to  make  a  goit  through  a  certain  meadow 
called  "  Tom  Milner's  Ingy**  beginning  at  the  west  end  of 
the  same  at  a  place  called  Hebble  Bridge,  and  to  extend 
to  the  north  side  of  the  said  ''  Tom  Milner's  log,"  entering 
the  land  of  W.  Bracewell  called  Sandy  Beach  :  this  goit  to 
be  6fty  yards  in  length :  the  land  to  be  made  good  by  the 
said  W.  Bracewell.  The  said  W.  Bracewell  doth  further 
covenant  to  pay  for  the  said  privilege  and  privileges  the 
annual  sum  of  Ss.  of  lawful  money  to  W.  C.  Bagshawe,  bis 
heirs,  executors  and  administrators. — As  witness,  &c. 

'<  Wm.  C.  Bagshawe. 
«  Wm.  Bracewell.'' 

The  goit  was  accordingly  made,  and  it  began  at  a  weir 
across  the  stream  at  Ueble  Bridge,  which  was  alleged  to 
be  the  property  of  the  plaintiff.     From  that  time  to  the 
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present  a  part  of  the  water  of  the  stream  flowed  through 

this  goit  to  the  plaintiff's  mill,  which  it  worked,  and  then 

».  returned  into  the  stream  at  a  point  below.     The  residue 

Bracewell 

of  the  stream  flowed  in  the  old  channel.      The  defendant 

abstracted  the  waier  from  the  stream  above  the  weir  and 

the  point  where  the  goit  commenced,  whereby  the  flow 

of  water  to  the  plaintiff's  mill  was  diminished  and  he  was 

unable  to  work  it. 

It  was  submitted  on  behalf  of  the  defendant  that  the 
action  was  not  maintainable,  inasmuch  as  the  plaintiff  had 
a  mere  licence  to  use  the  water  which  flowed  through  the 
goit. 

The  learned  Judge  left  it  to  the  jury  to  say :  first,  was 
the  plaintiff  entitled  to  the  flow  of  water  through  the  goit: 
secondly,  did  the  defendant  divert  any  of  it,  so  as  to  inter- 
fere with  the  plaintiflTs  right.  The  jury  found  a  verdict 
for  the  plaintiff  with  250/.  damages. 

Fields  in  the  following  Term  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  plaintiff  as  a  mere 
licensee,  and  not  a  riparian  proprietor,  had  no  right  to  the 
water,  or  to  maintain  the  action,  and  that  the  learned 
Judge  should  have  so  directed  the  jury ;  against  which 

ManUty  and  Kemplay  shewed  cause  (a). — Since  the 
case  of  Whaley  v.  Laing  (6),  and  the  interpretation  put 
upon  that  case  by  BramweU,  B.,  in  The  Stockport  Water- 
works  Company  v.  Potter  (c),  it  must  be  conceded  that  the 
mere  possession  or  taking  of  the  water  by  the  plaintiff 
would  not  enable  him  to  maintain  this  action.  But  the 
plaintiff  has  a  title  to  the  water  under  a  grant  from  a 
riparian  owner.     If  the  plaintiff  were  a  mere  licensee,  he 

(a)  May  29.  Before  Pollock,  (b)  3  H.  &  N.  675.901. 

C.  B ,  Martin,  B.,  BramweU,  B.,  (c)  3  H.  &  C.  300.  318. 

and  Channellj  B. 
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might  nevertheless  maintain  this  action  against  the  defend- 

ant»  who  is  a  wrong  doer.     But  the  plaintiff  has  a  right  to 

the  goit  and  the  water  flowing  through  it  from  the  stream  »• 

Braoew  ell« 

to  his  mill.     Although^  as  against  the  grantor,  the  memo- 
randum prevents  the  plaintiff  from  acquiring  an  absolute 
right   to  the  water  by  sixty  years  enjoyment,  yet  against 
the   defendant   the  plaintiff   has  a  sufficient  title.     The 
enjoyment   for  that    length   of  time    affords    reasonable 
ground  for  inferring  that  the  user  had  been  acquired  by 
a  grant  by  deed  :  Beeston  v.  Weate  (a).     It  is  true  that  in 
The  Stockport  Waterworks  Company  v.  Potter  it  was  laid 
down  that  where  a  riparian  proprietor,  by  a  deed  which 
conveys  only  land  not  abutting  on  a  stream,  affects  to  grant 
.  water  rights,  the  grant,  though  valid  as  against  the  grantor, 
can  create  no  rights   for  an  interruption   of  which   the 
grantee  can  sue  a  third  party  in  his  own  name.     But  the 
Court  were  not  unanimous,  and  it  is  doubtful  whether  that 
doctrine  can  be  supported.     The  right  to  the  enjoyment  of 
water  flowing  in  a  natural  stream  is  a  right  which,  like 
other  rights  of  property,  the  owner  may  grant  as  appurte- 
nant to  land,  and  for  its  more  convenient  use.     In  Ackroyd 
Y.  Smith  {b)  it  was  sought  to  create  rights  unconnected  with 
the  use  and  enjoyment  of  the  land  and  to  annex  them  to  it, 
so  as  to  render  it  subject  to  a  new  species  of  burthen.     A 
riparian  proprietor  may  by  usage  acquire  a  right  to  use 
the  water  in  a  manner  not  justified  by  his  natural  right, 
but  such  acquired  right  cannot  be  exercised  in  a  manner 
necessarily  injurious  to  the  natural  rights  of  a  landowner 
higher  up   the  stream :    Sampson  v.  Hoddinott  (c).     The 
plaintiff  is  a  riparian  proprietor,  for  he  is  possessed  of  the 
goit,  which  includes  a  portion  of  the  bank.     In  The  Slock- 

m  

port    Water    Works   Company  v.  Potter  {d)  Bramwell^  B., 

(a)  5  £.  &  B.  986.  (c)  1  C.  B.  N.  S.  590. 

\h)  10  C.  B.  164.  (d)  3  H.  &  C.  300, 320. 
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1866.  observed  that  if  the  smallest  portion  of  the  bank  had  been 
granted  with  the  water  right  the  plaintiff  might  have 
maintained  an  action  against  any  person  who  obstructed 
his  rig^t  This  is  similar  to  the  case  su^ested  in  The 
Stockport  Water  Works  Company  ▼.  Potter  (a),  where  a 
riparian  proprietor  makes  two  streams  instead  of  one,  aod 
grants  land  on  the  new  stream. 

Overendy  Fidd  and  Rew^  in  support  of  the  rule. — The 
plaintiff  is  a  mere  licensee;  and  the  agreement  has  not 
conferred  on  him  any  water  right  for  the  obstruction  of 
which  he  can  sue  a  third  party.     The  principles  laid  down 
in  The  Stockport  Water  Works  Company  v.  Potter  govern 
this  case.     The   plaintiff  does  not  claim  a  right  to  the 
water  as  a  riparian  proprietor,  but  only  alleges  that  he  was 
possessed  of  a  mill  and  a  goit  running  from  a  watercourse 
to  his  mill,  and  by  reason  thereof  was  entitled  to  the  flow 
of  the  waters  of  the  watercourse  through  the  goit  to  bis 
mill.     The  agreement  does  not  operate  as  a  grant  but  is  a 
mere  license  to  take  the  water  on  payment  of  a  certain 
annual  sum.     Such  a  license   is  an  easement  which  can 
only  be  granted  by  deed.     This  case  is  not  distinguish- 
able from   The  Stockport  Waterworks  Company  v.  Potter^ 
which  it  is  submitted  was  correctly  decided.     This  is  an 
attempt  to  create  a  right  wholly  unconnected  with  the  use 
and  enjoyment  of  land,  and  the  cases  of  Jckroyd  v.  Smith  [b), 
Keppell  V.  Bailey  (c)  and  Hill  v.  Tupper  {d)  apply.     [  J/or- 
tiny  B. — This  is  not  a  right  in  gross,  but  a  right  to  take 
water  for  the  use  of  a  mill,  that  is,  as  appurtenant  to  land, 
and  in  respect  of  its  use  and  enjoyment.]     No  right  to 
flowing  water  can  be  acquired  unless  the  owner  of  the  land 
through  which  it  flows  has,  at  least,  the  right  to  appropriate 

(a)  3  H.  &  C.  327.  (c)  2  M.  &  K.  517. 

(&)  10  C.  B.  164.  (<0  2  H.  &  C.  121. 
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it :  Mason  v.  Hill  (a).     A  riparian  proprietor  has  a  natnral       1866. 
right  to  take  water  flowing  through  his  land,  but  he  cannot,      ^IT'^''^^ 
as  against  third  persons,  transfer  any  water  rights  indepen-  v. 

dent  of  the  land.  In  Miner  v.  Gilmour  (J),  where  the 
rights  of  a  riparian  proprietor  to  the  use  of  water  flowing 
through  his  land  are  explained  and  defined,  no  such  right 
as  that  now  claimed  is  contemplated. — They  also  referred 
to  Gale  on  Easements^  pp.  197,  239,  280  n. 

Cur.  adv.  vult. 

The  following  judgments  were  now  delivered  (c). 

Martin,  B. — This  is  an  action  for  the  recovery  of 
damages  for  the  abstraction  of  water  from  a  natural  stream 
called  Corn  Mill  Beck,  by  the  defendant,  an  upper  ripa- 
rian proprietor,  whereby  damage  was  caused  to  the  plaintiff, 
the  occupier  of  a  mill  called  Coate*s  Mill.  Coate's  Mill  is 
an  old  mill  erected  upon  land  which  for  some  distance 
abuts  upon  the  stream  in  question ;  it  is  worked  by  water 
power  obtained  from  the  above  stream.  Prior  to  the  year 
1804  the  water  appears  to  have  been  taken  from  the  stream 
by  a  goit  leading  into  a  reservoir  and  thence  to  the  mill  by 
another  goit ;  these  goits  and  the  reservoir  are  all  in  the 
land  on  which  the  mill  stands.  In  the  year  1804  a  Mr. 
Bagshawe  was  the  owner  of  a  close  called  Tom  Milner's 
Ing,  which  also  abuts  upon  the  stream  and  is  immediately 
above  the  mill,  and  on  the  14th  March  in  that  year, 
by  a  memorandum  of  agreement,  not  under  seal,  Mr. 
Bagshaw  agreed  for  himself  and  his  heirs  to  allow  Wm. 
Bracewell,  who  was  then  the  owner  of  Coate's  Mill  and 
the  land  adjoining  it,  to  make  a  goit  for  the  conveyance  of 
the    water  of  the   stream  to   the   mill   through  the   Ing, 

(a)  5  B.  &  Adol.  1.  discharging  the  rule,  but  post- 

(b)  12  Moo.  P.  C.  131.  poned  until  now  the  statement  of 

(c)  On    the   26th    June   the  their  reasons. 
Court  gave  a  formal  judgment 
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1866.        beginning  at  a  certain  place  and  to  extend  to  the  boundary 
^'"'^"^      entering  the  land  of  Mr.  Bracewell,  to  be  fifty  yards  in 
».  lengthy  and  five  shillings  a  year  was  to  be  paid  Mr.  Brace- 

well  for  this  and  another  water  privilege.  This  goit  was 
made  and  it  began  at  a  weir  across  the  stream  which  is 
alleged  to  be  the  property  of  the  plaintiff,  and  from  that 
time  until  the  present  the  water  of  the  stream  ran  in  part 
down  this  goit  towards  Coate*s  Mill,  the  residue  of  the 
water  running  in  the  old  channel  so  that  the  water  of  the 
stream  entered  the  land  upon  which  Coatees  Mill  stands  in 
two  channels.  It  does  not  appear  that  injury  was  done  to 
anyone  by  the  making  or  use  of  the  goit.  Neither  the 
owner  above  nor  the  owner  below  seems  to  have  sustained 
the  slightest  injury  or  inconvenience.  The  plaintiff  is  the 
occupier  of  Coate's  Mill,  and  the  defendant,  who  as  has 
already  been  stated  is  a  riparian  proprietor  above^  abstracted 
the  water  of  the  stream  above  and  to  such  an  extent  that 
the  jury  assessed  the  plaintiff's  damages  at  230/.  But  it 
was  contended  that  he  had  no  remedy  for  this  damage; 
that  he  had  no  right  of  property  in  the  goit  or  in  the  flow 
of  the  water  in  it,  in  respect  of  which  he  could  maintain  an 
action ;  that  he  was  a  mere  licensee  and  had  not  any 
properly. 

The  application  and  use  of  flowing  water  to  work 
machinery  is  as  old  as  the  law.  Corn  mills  have  existed 
from  time  immemorial,  and  it  appears  from  old  legal  autho- 
rities that  fulling  and  other  mills  worked  by  water  for  the 
purpose  of  manufacture  are  of  very  ancient  date.  Until 
the  last  century  steam  as  a  power  was,  if  known,  not  much 
in  use,  and  until  it  was  introduced  water  power  was  very 
generally  used,  and  it  is  still  the  cheapest  when  available. 
The  mill  is  sometimes  situated  upon  the  bank  of  the 
natural  stream  but  more  usually  at  some  little  distance 
from  it,  and  the  water  is  conveyed  to  it  by  a  goit  or  artifi- 
cial cut  leading  from  the  stream,  and  then,  after  turning  the 


k 
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wheel  of  the  mill  flows  away  in  what  is  commonly  called 
the  tail  goit.  So  also  water  was  and  is  very  frequently  con- 
veyed from  the   natural  stream  in  the  same  manner  for  r. 

Bbaoemtell. 

purposes  of  irrigation ;  and  it  is  not  too  much  to  say  that 
the  value  of  actual  or  supposed  water  right  of  this  character 
throughout  England  may  be  estimated  by  hundreds,  of 
thousands,  perhaps  millions.  The  law  has  been  supposed  to 
be  well  settled,  and  in  my  opinion  is  nowhere  more  clearly 
stated  than  by  Lord  Kingsdown  in  Miner  v.  Gilmour  (a). 
He  says:— "By  the  general  law  applicable  to  running 
streams,  every  riparian  proprietor  has  a  right  to  what  may 
be  called  the  ordinary  use  of  the  water  flowing  past  his 
land ;  for  instance,  to  the  reasonable  use  of  the  water  for  his 
domestic  purposes  and  for  his  cattle,  and  this  without  regard 
to  the  effect  which  such  use  may  have,  in  case  of  a  defi- 
ciency, upon  proprietors  lower  down  the  stream.  But  further, 
he  has  a  right  to  the  use  of  it  for  any  purpose,  or  what 
may  be  deemed  the  extraordinary  use  of  it,  provided  that 
he  does  not  thereby  interfere  with  the  rights  of  other  pro- 
prietors either  above  or  below  him.  Subject  to  this  condition, 
he  may  dam  up  the  stream  for  the  purpose  of  a  mill,  or 
divert  the  water  for  the  purpose  of  irrigation.  But  he  has 
no  right  to  interrupt  the  regular  flow  of  the  stream,  if  he 
thereby  interferes  with  the  lawful  use  of  the  water  by  other 
proprietors,  and  inflicts  upon  them  a  sensible  injury." 

According  to  the  law  so  enunciated,  and  which  no  doubt 
is  the  law,  it  would  be  competent  for  Mr.  Bagshawe  or  his 
successor  in  ownership  of  Tom  Miller's  Ing  to  erect  a  mill 
upon  it  and  take  the  water  from  the  stream  to  work  it, 
provided  he  neither  penned  back  the  water  upon  his  neigh- 
bour above  or  injuriously  affected  the  volume  and  flow  of 
the  water  of  the  stream  to  his  neighbour  below,  and  the  law 
favours  the  exercise  of  such  a  right;  it  is  at  once  beneficial 

(a)  12  Moore  P.  C.  156. 

VOT*    IV. — H.  &  C.  B    B    D  EXCH. 
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1866.        ^o  tbc  owner  and  to  the  commonwealth;  and  if  this  be  so 
^^rp^^^      why   may   not  the  owners  of  two  adjoining  closes  agree 


V. 
HllACEWKLL. 


together  for  their  mutual  benefit  to  take  the  water  through 
a  goit  from  the  close  of  the  one  into  the  close  of  the  other, 
returning  the  water  to  the  stream  in  the  close  of  the  latter 
and  thereby  doing  no  injury  to  anyone  ?  In  point  of  fact, 
very  many  goits  pass  through  the  land  of  different  land- 
owners between  the  place  where  the  water  is  taken  from 
the  stream  and  the  mill  where  it  works  the  machiner}'. 
The  right  to  a  flow  of  water  in  a  goit  is  a  well  known  ease- 
ment and  is  an  incorporeal  hereditament^  and  although  it 
is  not  competent  for  an  owner  of  land  to  render  it  subject 
to  a  new  species  of  burthen  at  his  fancy  or  caprice^  the 
burthen  of  one  man*s  land  being  subject  to  the  right  of 
another  to  have  a  flow  of  water  running  through  it  to  work 
his  mill  is  as  old  as  the  law  itself,  and  in  my  opinion  is  the 
subject  of  property  and  of  grant,  and  not  merely  of  licence. 
It  is  true  that  being  an  incorporeal  hereditament  it  cannot 
be  created  so  as  to  immediately  bind  the  original  grantor 
except  by  deed  under  seal,  but  assuming  that  sixty  years 
undisturbed  possession  originating  in  the  agreement  of 
1804,  does  not  confer  a  good  title  as  against  Mr.  Bagshawe 
and  his  heirs,  I  think  the  actual  possession  and  enjoyment 
of  the  goit  by  the  plaintiff  gives  a  good  and  valid  right  of 
action  against  the  defendant,  a  wrongdoer. 

The  case  of  The  Stockport  Water  fVorks  Company  v.  Pot- 
ter (a)  was  the  sole  authority  relied  upon  by  the  defendant's 
counsel.  It  was  a  case  where  the  water  of  the  river 
Mersey  was  abstracted  for  the  use  of  the  inhabitants  of 
Stockport  for  domestic  purposes,  and  the  complaint  was 
that  the  defendants  had  fouled  it.  It  is  therefore  different 
from  the  present  My  brother  Bramwell  differed  from  the 
other  three  Judges  of  this  Court.  I  do  not  pretend  io 
say  which  judgment  is  right.    It  suffices  to  me  that  it  is 

(a)  3  H.  &  C.  300 . 
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not  directly  in  point,  and  I  decline  to  extend  it,  if  indeed  it         1866. 

is  capable  of  being  so  extended,  as  to  hold  that  the  plaintiff       Jj^^^!^ 

has  no  riffht  of  action.  ^     '• 

^  ^  Bbacewei.l. 

In  my  opinion  he  has,  and  the  rule  for  a  new  trial  ought 
to  be  discharged. 

Bramwell,  B.— The  late  Lord  Chief  Baron  and  my 
brother  Channell  think  that  this  case  is  not  governed  by 
The  Stockport  Water  Works  v.  Potter.  As  the  judgment  in 
that  case  was  theirs,  I  ought  to  defer  to  their  view  of  it, 
and  it  therefore  does  not  prevent  me  from  saying  as  1  do 
that  I  think  the  plaintiff  here  is  entitled  to  recover.  I 
abide  by  the  reasons  I  gave  in  the  other  case,  which  I 
understand  are  considered  not  erroneous  but  inapplicable 
to  the  circumstances  of  that  case,  I  wish,  however,  to  add 
to  what  I  then  said. 

The  principle  on  which  it  seems  to  me  the  plain- 
tiff is  entitled  to  recover  is  this.  As  a  general  rule, 
when  a  man  has  a  property,  he  may  grant  to  others 
estates  in  and  rights  of  enjoyment  of  it,  and  the  grantees 
may  maintain  actions  against  those  who  disturb  them.  I 
do  not  say  there  is  no  exception ;  there  may  be  for  aught 
I  know.  A  man  entitled  tc  land  may  grant  leases,  may 
grant  the  exclusive  herbage,  a  right  of  depasturing,  a  right 
of  way,  a  right  to  game.  He  may  grant  the  mines  under- 
neath, or  the  right  to  get  minerals  and  other  rights  in  or 
over  the  property,  or  of  enjoyment  of  it.  So,  if  the  land 
is  covered  with  water,  he  may  grant  rights  of  fishing.  So 
the  grantees  of  mines  may  regrant.  So  of  chattels;  the 
owner  may  let  them  to  hire.  And  in  all  these  cases  the 
grantee  may  maintain  actions  in  respect  of  the  rights  granted. 

Now  ji^hat  is  the  case  here  ?  Mr.  Bagshawe  is  a  ripa- 
rian proprietor.  Subject  to  the  rights  of  those  oppo- 
site and  those  lower  down  the  stream,  he  may  divert  the 
water  where  it  flows  by  his  land ;  why  may  he  not  grant 
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186G.        this  right  or  mode  of  enjojmcnt  ?     I  sa j  the  burthen  of 
^J^^      proof  is  on  those  who  say  he  may  not.     This  right  of  his, 
^'  this  mode  of  enjoying  his  property,  is  presumably  grantable 

like  others.  Those  who  deny  this  must  give  a  reason  for 
it,  and  I  have  heard  of  none.  It  seems  to  me  that  all  rea- 
sons of  public  convenience  and  all  other  reasons  as  much 
make  this  right  grantable  as  any  other  right. 

But  it  may  be  said,  how  is  Tupper  v.  Hill  distinguishable  ? 
One  mode  of  enjoj  ing  land  covered  with  water  is  to  row  boats 
on  it,  and  the  owner  has  an  exclusive  right.  I  think  it  easy  to 
point  out  the  distinction.    It  was  competent  for  the  grantors 
in  that  case  to  grant  to  the  plaintiff  a  right  of  rowing  boats 
on  the  canal ;  and  had  any  one  interfered  wiih  that  right 
the  grantee  might  have  maintained  an   action  against  him. 
But  the  plaintiff  there  did  not  sue  for  any  such  cause  of 
action.     He  sued,  not  because  his  rowing  was  interfered 
with,  but  because  the  defendant  used  a  boat  on  the  water. 
Now  suppose  the  grantors  there  had  granted  to  the  plaintiff 
a  right  to  row  boats,  and  to  J.  S.  a  right  (as  far  as  the  word 
is  sensible)  that  no  one  but  the  plaintiff  should  row  boats 
on  the  canal.     Clearly  J.  S.  could  not  have  maintained  any 
action.  He  \iouId  not  have  sued  in  respect  of  any  estate,  or 
of  any  easement,  or  of  any  mode  of  enjoyment  which  was 
disturbed.     Nor  did  the  plaintiff  in   that  case.     It  makes 
no  difference  that  the  two  rights,  as  far  as  possible,  were  in 
him,  viz.,  a  right  to  row  and  a  right  to  exclude  others. 
It  was  in  respect  of  the  latter  he  sued,  and  it  mattered  not 
he  possessed  the  former.     But  apply  this  reasoning  to  the 
present   case.     The  plaintiff    complains   that   his  right  is 
interfered  with.     His  right  is  not  merely  that  no  one  shall 
take  part  of  the  water,  but  that  he  the   plaintiff  shall  take 
ally  and  this  the  defendant  has  prevented. 

On  these  grounds,  as  well  as  for  the  reasons  I  gave  in 
The  Stockport  IVater  Works  v.  Potter ^  I  think  our  judgment 
must  be  for  the  plaintiff. 
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CuAXSELL,  R — The  jod^tDent  which  I  mm  about  to        i<;(^ 
delirer  is  that  of  the  late  I^ord  Chief  Baron  and  mjselC 

The  fiKTts  of  thk  case  are  Terr  (iillj  stated  in  mj  bruthcr 
MartbtM  jodgment.  The  main  question  argued  at  the  bar, 
indeed  the  onlj  question  argued  on  the  part  of  the  defend- 
ant, was,  whether  or  not  this  case  was  distii^iushable  from, 
or  goremed  by  the  case  of  Tike  Stockport  Water  fforks 
Company  v.  Potter.  But  the  plaintiff  contended  that  ihat 
decision,  if  applicable  to  the  present  case,  was  wrong. 

That  case  was  argued  before  Lord  Chief  Baron  Pollock  ^ 
my  brother  BramweU,  my  brother  Wilde  (then  a  member 
of  this  Court)  and  mysel£  The  judgment  of  the  (^ourt 
was  not  unanimous.  My  brother  BramweU  strongly  dis- 
sented from  the  judgment  delivered  by  the  Lord  Chief 
Baron  Pollock  as  his  judgment,  and  which  (as  stated  by 
Lord  Chief  Baron  Pollock),  had  the  sanction  of  my  brother 
Wilde,  though,  being  no  longer  a  member  of  this  Court 
he  took  no  part  in  it. 

As  that,  though  not  an  unanimous  judgment,  was  a 
judgment  of  the  majoriiy  of  the  members  of  this  Court 
who  heard  the  argument,  I  should,  even  if  I  had  altered  my 
opinion,  feel  myself  bound  by  the  decision  as  governing 
the  present  case  unless  this  is  distinguishable.  But  the 
present  case  seems  to  me  to  be  distinguishable.  I' quite 
agree  that  the  passage  quoted  by  my  brother  Martin  from 
Lord  KingsdowrCs  judgment  in  Miner  v.  Gilmour,  very 
clearly  as  well  as  accurately  states  the  law  applicable  to 
running  streams.  I  think  however  that  the  decision  in 
the  Stockport  Water  Works  Company  v.  Potter  was  quite 
in  accordance  with  the  law  as  so  stated.  And  further  if 
the  decision  on  the  Stockport  Water  Works  case  was  wrong, 
then  it  appears  to  mc  that  Lord  Kingdown^s  statement 
would  require  qualification.  The  Stockport  Water  Works 
case  in  effect  decided  that  a  riparian  proprietor  cannot 
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186G.  grant  away  his  water  rights  apart  from  his  estate,  so  as 
NuTTALL  ^^  place  the  grantee  in  the  same  position  with  respect  to 
Bracewell.  ^^^  other  riparian  proprietors  as  he  occupied  himself.  Now 
if  that  is  wrong,  then  a  riparian  proprietor  is  not  entitled 
to  use  the  stream  for  extraordinary  purposes  provided  he 
merely  abstains  from  interfering  with  other  proprietors,  as 
Lord  Kingidown  says,  but  provided  he  also  abstains  from 
interfering  with  the  grantees  of  other  proprietors. 

I  am  not  aware  of  any  such  additional  restriction  on  the 
right  of  a  riparian  proprietor.     It  would  go  well  nigh  to 
destroy  his  rights  altogether,  for  that  can  scarcely  be  called 
a  right  which  is  subject  to  an  indefinite  restriction  unascer- 
tained and  practically  unascertainable.     I  consider  that  the 
rights  of  a  riparian  proprietor  with  respect  to  the  stream 
are  limited  only  by  those  of  persons  in  a  similar  or  anala- 
gons  position  with  respect  to  the  stream  as  himself.    These 
rights  he  can  easily  ascertain,  and  by  this  means  ascertain 
his  own.      But  he  has  no  means  of  ascertaining  who  may 
be  grantees  or  what  may  be  the  nature  of  their  grant    If 
therefore  a  riparian  proprietor  grants  to  some  one  not  such 
a  proprietor  a  right  to  abstract  water  from  the  stream,  as  in 
the  Stockport  Water  Works  case,  I  think  the  grantee  can 
sue  only  the  grantor  for  any  interference  with  him.     If, 
however,  two  adjoining  riparian  proprietors  agree  to  divert 
the  stream  so  that  it  shall  run  in  two  channels  instead  of 
one,  the  water  passing  again  into  the  old  stream  below 
their  land,  and  flowing  down  to  the  lower  proprietors  as 
before,  the  case  is  I  think  diflPerent.     What  is  done  is  appa- 
rent to  all  and  any  use  that  may  be  made  of  the  new  stream, 
as  to  turn  a  mill,  for  instance,  is  as  apparent  as  if  the  mill 
were    upon  the  old  stream.     What  is  done  by  the  two 
proprietors  may  be  supposed  to  be  a  more  convenient  way 
of  making  use  of  the  flow  of  water,  while  it  in  no  way 
diminishes  or  aflPects  the  rights  of  other  proprietors. 


MICHAKLICAS  TERM,    SO    TICT* 

This  distlDction  is  alluded  to  in  the  judgment  of  the  ma-        isof^. 
jorit J  in  the  Stockport  f^^aier  JTorks  Company  t.  /Vtter  («), 
where  it  is  said,  **  The  case  where  a  riparian  proprietor 
makes  two  streams  instead  of  one  and  grants  land  on  the 
new  stream,  seems  to  us  analogous  to  a  grant  of  a  portion  of 
the  river  bank,  but  not  analogous  to  a  grant  of  a  portion  o! 
the  riparian  estate  not  abutting  on  the  river.     In  the  case 
of  a  grant  of  land  on  a  new  stream  the  grantor  obtains  a 
right  of  access  to  the  river,  and  it  is  by  virtue  of  that  right 
of  access  that  he  obtains  his  water  right**    Now  in  the 
present  case  Coate's  Mill  is  on  an  estate  abutting  on  the 
river.   Prior  to  1804  the  water  came  to  the  mill  from  the 
stream  through  a  goit  and  a  reservoir  all   on   the   mill 
owners  estate.      Since   then  there    has  been  either  an 
additional  supply  of  water  or  a  substituted  one,  I  am  not 
sure  which,  through  a  goit  leaving  the  river  higher  up  on 
the  estate  of  another  proprietor.     Now  it  seems  to  me  that 
the  goit  is  to  all  intents  and  purposes  a  new  stream,  and 
any  person  having  land  upon  it  would  have  the  rights  o! 
a  riparian  proprietor,  viz.,  to  use  the  water  in  any  way  not 
interfering  with   others.     I  see   no   reason  why  the  law 
applicable   to  ordinary   running    streams   should   not   be 
applicable   to   such   a  stream  as  this,  for  it  is  a  natural 
stream  or  flow  of  water  though  flowing  on  an  artificial 
channel.     It  may  be  that  the  case  of  an  entirely  artificial 
stream,  as  one  flowing  from  a  mine  for  instance,  would  be 
difierent,  but  that  an  artificial  stream  may  be  on  the  same 
footing  as  a  natural  one  as  regards  the  rights  of  riparian 
proprietors  is  held  in  Sutcliffe  v.  Booth  (&). 

I  think  therefore  that  in  the  present  case  the  plaintiff 

has  a  right  of  action,  and  the  rule  for  a  new  trial  ought  to 

be  discharged. 

Rule  discharged. 

(a)  3  H.  &  C.  327.  {h)  32  L.  J.  Q.  B.  130. 
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MEMORANDA- 

Od  the  last  daj  of  this  Term  the  Right  Honorable  Sir 
W3liam  Erie  [resigned  his  oflBce  of  Chief  Justice  of  the 
Court  of  Common  Pleas.  He  was  sacceeded  by  Sir 
W^Bam  Bacilli  Her  Majesty's  Solicitor  General,  who  was 
preTioaslj  called  to  the  decree  of  the  coif,  and  gaye  rings 
with  the  mottOy  *^Ijegt»  sme  Moribus  vanar 

In  this  Michaelmas  Vacation  John  Burgess  Karslake^ 
Esq^  one  of  Her  Maje8tj*s  Counsel,  was  appointed  Solicitor 
General  in  the  room  Sir  ffilUam  Booillj  and  afterwards 
received  the  honoar  of  Knighthood. 

llie  Right  Honorable  Sir  Richard  Torin  Ktndersley 
resigned  his  oflke  of  Vice  Chancellor.  He  was  succeeded 
by  Bicliord  ifalins,  Esq.,  one  of  Her  Majesty^s  Counsel, 
who  afterwards  received  the  honour  of  Knighthood. 

The  following  gentlemen  were  appointed  Her  Majest^^'s 
Counsel: — Thomas  Spinks^  of  the  Inner  Temple,  Dof  :or 
of  Civil  Law;  Joseph  Trigge  Schomberg,  of  the  Inner 
Temple,  Esq. ;  Harris  Prendergast,  of  Lincoln's  Inn,  Esq. ; 
George  Morley  Dowdeswell,  of  the  Inner  Temple,  Eeq. ; 
Charles  GrevUle  Prideattx,  of  Lincoln's  Inn  and  the  Middle 
Temple,  Esq.;  Benjamin  Hardy^  of  Gray*s  Inn,  Esq.; 
George  Little,  of  the  Middle  Temple,  Esq. ;  Henry  Thomas 
Cole,  of  the  Middle  Temple,  Esq. ;  John  Pearson,  of  Lin- 
coln's Inn,  Esq. ;  Francis  Boxburgh,  of  the  Middle  Temple 
and  Lincoln's  Inn,  Esq.;  Thomas  James  Clark,  of  the 
Inner  Temple,  Esq.;  Henry  Cotton,  of  Lincoln's  Inn,  Esq.; 
Edward  Kent  Karslake,  of  Lincoln's  Inn,  Esq.;  George 
Druce,  of  Lincoln's  Inn,  Esq. ;  Edward  Ebenezer  Kay,  of 
Lincoln's  Inn,  fisq. ;  Thomas  Kingdon  Kingdon,  of  the 
Jnner  Temple,  Esq. 
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AFFIDAVIT. 
See  Bill  op  Sale. 

To  hold  to  Bail  under  Judge^s  Order, 

An  affidavit  bj  a  plaintiff,  to  hold 
to  bail  bj  Judge's  order  under  the 
1  A  2  Vict.  c.  110,  stated  that  "  the 
defendant  is  well  and  truly  indebted 
to  me  in  the  sum*  of  182Z.  for  money 
lent,  and  goods  sold  and  delivered." 
—  Meld  insufficient.  HandUy  v. 
Uranchi,  693 

AGREEMENT. 
See  Contract. 

AMENDMENT. 

Where  Writ  of  Summons  issued  in 
the  name  of  a  dead  person. 

Where  an  action  has  been  brought 
in  the  name  of  a  person  who  was 
dead  at  the  time  the  writ  of  sum- 
mons issued,  the  Court  has  no  power 
to  amend  the  writ  by  substituting 
the  name  of  his  legal  representative. 
Clay  V.  Oaford  and  Others,  690 


ANNITLTT. 
See  Equitable  Defshce. 

APPRENTICE. 

Refusal  to  be  Taught. 

To  an  action  against  a  master  for 
a  breach  of  covenant  in  not  teaching 
his  apprentice,  it  is  a  good  plea,  that 
the  apprentice  would  not  be  taught, 
and  by  his  own  wilful  acts  hindered 
and  prevented  his  master  from 
teaching  him.     Itayment  v.  Mint^m, 

371 

ARBITRATION. 

See  Bekefit  Building  Society. 
Vendob  aio)  Vendee. 

ATTESTATION. 
See  Devisee,  (4). 

ATTORNEY. 
See  Intebbooatobies,  (3). 
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BANKRUPTCY. 

See  Execution. 
^    Pleading,  (1),  I. 

(1).    When  Cause  of  Action  vests  in 
Official  Assignee, 

To  a  declaration  alleging  that  the 
plaintiff  was  induced,  by  the  false  and 
fraudulent  representations  of  the 
defendant,  to  make  large  payments 
on  account  of  a  certain  manufacture, 
and  "  bj  reason  of  the  said  false  and 
fraudulent  representation  the  plain- 
tiff sustainea  great  loss  and  was 
adjudicated  bankrupt,  and  suffered 
great  personal  annoyance,  and  was 
put  to  great  trouble  and  inconve- 
nience, and  was  greatly  injured  in 
character  and  credit,"  the  defendant 
pleaded,  except  as  to  the  claim  in 
respect  of  the  plaintiff  being  adjudi- 
cated bankrupt  and  the  personal 
annoyance,  trouble,  inconvenience 
and  injury  to  his  character  and 
credit,  that  the  loss  was  a  pecuniary 
loss,  and  that  the  cause  of  action 
pleaded  to  vested  in  the  plaintiff's 
official  assignee. — Held,  a  good  plea, 
inasmuch  as  the  only  damage  re- 
coverable was  in  respect  of  the  pecu- 
niary loss.     Hodgson  v.  Sidney,  492 

(2).   Composition  Deed  under  Bank- 
ruptcy Act,  1861. 

Deed  containing  Provision  that, 
as  soon  as  Trustees  certified  that 
requisite  majority  of  Creditors  have 
assented  to  Deed^  Creditor  is  to 
pay  Composition, 

I.  A  composition  deed  under  the 
Bankruptcy  Act,  1861,  which  pro- 
vides that,  as  soon  as  the  trustees 
shall  certify  in  writing  that  the 
requisite  majority  in  number  and 
value  of  creditors  have  assented  to 
tho  deed,  the  debtor  shall  pay  the 
composition,    is    unreasonable    and 


void  as  against  non-assenting  cre- 
ditors. Boulnoit  and  Another  v. 
Mann,  ^ 

Composition  Deed,  containing  Clause 
empowering  a  Trustee  in  his  Dis^ 
cretion  to  pay  in  one  sum,  at  sucti 
time  as  he  should  think  Jit  any 
Creditor  whose  Composition  did 
not  exceed  10/. 

II.  A  deed,  under  the  Bankruptcy 
Act,  1861,  by  which  the  statutory 
majority  of  creditors  agreed  to  accept 
a  composition  of  10s.  in  the  pound, 
payable  by  instalments  at  the  end  of 
two,  four  and  six  months,  contained 
a  clause  empowering  a  trustee,  m 
his  discretion,  to  pay  in  one  sum, 
and  at  such  time  or  times  as  he 
should  think  fit,  any  creditor  whose 
composition  did  not  exceed  10/. — 
Held,  that  this  provision  created  an 
inequality  in  the  rights  of  the  cre- 
ditors, and  consequently  the  deed 
was  void.  Thompson  and  Another 
V.  Knight,  629 

Composition  Deed,  containing  Re- 
lease on  Consideration  of  Covenant 
by  Debtor  to  pay  Composition, 

III.  A  composition  deed  under 
the  Bankruptcy  Act,  1801,  made 
between  the  debtor  of  the  one  part, 
and  all  his  creditors  of  the  other 
part,  after  reciting  that  the  debtor 
had  agreed  to  pay  his  said  creditors 
a  composition  by  instalments  in 
satisfaction  and  discharge  of  their 
debts  contained  a  covenant  by  the 
debtor  with  the  several  creditors, 
and  with  each  of  them  respectively, 
to  pay  the  composition,  in  considera- 
tion of  which  the  creditors  released 
the  debtor  from  all  actions,  debts, 
contracts,  &c. — Held,  that  the  deed 
was  valid  and  pleadable  in  bar  to  an 
action  by  a  non-assenting  creditor. 
Oresty  v.  Oibson,  28 
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Composition  Deed,  containing  Re- 
lease in  Consideration  of  Promis- 
sory Notes  for  Payment  of  Com- 
position  —  IhequaUly  —  Piea^  in 
Bar  of  Further  Maintenance  of 
Action— Release  of  Debt^  Dama- 
ges  and  Costs, 

IV.  To  a  declaration  in  an  action 
commenced  on  the  24th  April,  1866, 
the  defendant  pleaded  that, on  the  7th 
May,  1866,  a  deed  was  made  under 
the  Bankruptcy  Act,  1861,  between 
the  defendant  of  the  first  part,  a 
surety  of  the  second  part,  and  the 
seferal  persons  creditors  of  the  de- 
fendant (not  only  those  whose  names 
and  seals  were  thereunto  subscribed 
and  set,  but  also  all  other  the  creditors 
of  the  defendant)  of  the  third  part : 
whereby,  after  reciting  that  the  de- 
fendant was  indebtefd  to  the  said 
several  creditors  in  the  several  sums 
of  money  set  opposite  to  their  respec- 
tive names  in  the  schedule  thereunto, 
and  that  it  had  been  agreed,by  thesta- 
tutory  majority  of  creditors,  to  accept 
the  composition  and  security  therem 
expressed  in  satisfaction  of  such 
respective  debts :  in  consideration  of 
the  promissory  notes  of  the  defend- 
ant and  the  surety  for  payment  to 
the  said  respective  creditors  of  the 
composition  of  5s,  in  the  pound  on 
the  respective  sums  of  money  afore^ 
said,  the  creditors  of  the  defendant, 
parties  thereto  of  the  third  part, 
released  the  defendant,  and  accepted 
the  composition  in  satisfaction  of  the 
debts  owing  to  them  by  the  defend- 
ant sjoecifled  in  the  schedule.  And 
the  defendant  and  his  suretv  cove- 
nanted  with  each  and  every  of  the 
creditors  parties  thereto  of  the  third 
part  to  pay  to  them  the  composition  ' 
and  deliver  the  promissory  notes. 

-Hi?W. —First :    That  the  release 
was  absolute,  and  that  it  was  not 
necessary  to  aver  or  prove  a  tender 
of  the  composition   or  promissory  \ 
notes.  i 


Secondly  :  That  the  deed  was  not 
bad  on  the  ground  of  inequality  in 
the  rights  of  the  creditors;  for 
according  to  the  true  construction 
of  the  deed,  not  only  the  creditors 
named  in  the  schedule,  but  the 
whole  body  of  creditors  were  entitled 
to  the  benefit  of  it. 

Thirdly:  that  the  plea  ought  to 
have  been  pleaded  in  bar  of  the 
further  maintenance  of  the  action, 
and  that  in  such  form  it  would 
operate,  by  virtue  of  the  release,  as 
a  bar,  not  only  to  the  debt,  but  also 
to  damages  and  costs.  So  held  in 
the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Court  of  Ex- 
chequer. Tetley  and  Others  v. 
Wandless,  613 

Composition  Deed^  containing  noPro^ 
vision  mahing  it  Obligatory  on 
Tfustee  to  tender  Promissory 
Notes,  or  give  Notice  of  Deed  to 
Non-assenting  Creditors. 

y.  A  composition  deed  under  the 
192nd  section  of  the  Bankruptcy 
Act,  1861,  made  between  the  deotor 
of  the  first  part,  a  trustee  of  the 
second  part,  and  the  creditors 
named  in  the  schedule  of  the  third 
part :  after  reciting  that  the  debtor 
proposed  to  pay  all  his  creditors  a 
composition  by  giving  them  promis- 
sory notes ;  and  that  such  promissory 
notes  had  been  deposited  with  tho 
trustee  to  deliver  to  the  non- 
executing  and  non-assenting  credi- 
tors, witnessed,  that,  in  consideration 
of  the  premises  each  of  the  creditors 
who  executed,  or  assented  to,  or 
were  bound  by,  the  deed,  released 
the  debtor,^ Meld,  that  the  deed 
was  not  bad  on  the  ground  of  in- 
equality among  the  creditors,  by 
reason  of  its  containing  no  provi- 
sion making  it  obligatory  on  the 
trustee  to  tender  the  promissory 
notes,  or  give  notice  of  the  deed  to 


BANKEUPTCT. 


non-aMenting  creditom.     Blumberg   averring  a  tender  of  the  compontioQ 
and  Other*  ?.  Bote  and  Another,  31 1    money.     Johnton  \.  Barrait,  16 


Aitignment  in  Compoiilion  Deed  of 
Debtor's  Eitale  lo  Trustee,  -with 
ProvUothal  until  Defattll  in  ray- 
ment.of  Composition  enjoy,  use 
and  deal  with  the  Eitate.—Pro- 
vition  in  Deed  for  giving  vp 
Estate— Deed  containing  no  Re- 
tervation  of  Bights  agninsi 
Surtliu—  Release  in  Confide-  j 
mticm  </  Cmienant  lo  pay  Coiti- 
poiition,  not  in  Consideration  of 
Us  Fbgmenl—  When  Deed  mo;,  l,e 
Fhadtd  without  Averring  Tender 
pf  Composition. 

VI.  A  deed  of  compoBition  uikLt 
the  Bankruptcy  Act,  16G1,  is  mil 
invalid  because  it  contains  an  asaigii-  i 
meat  of  all  the  debtor's  estate  iiiid  ' 
effects  to  a  trustee  absolutely,  wit'.i 
a  proTiBo  that  until  default  in  ]i;iv- 
ment  of  the  composition  the  debtnr 
may  hold  and  enjoy  the  estate  awl 
effects,  and   use  and  deal  with  tlio 

The  7th  condition  of  the  102nd 
section  of  the  Bankruptcy  Act,  ISOl , 
does  not  mean  that  the  debtor's  pro- 
perty must  be  given  up  to  the  trustee, 
but  that  if  the  deed  provides  for  its 
being  given  up,  in  order  to  hind  nou- 
assenting  creditors,  the  property 
must  be  given  up  in  accordnnce 
with  the  terms  of  the  deed. 

A  deed  under  the  Bankruptfy 
Act,  1861,  is  not  invslid  because  i't 
contains  no  reservation  of  rij;)its 
against  sureties,  where  it  does  not 
appear  that  there  are  any  suretiea. 

Nor  is  such  a  deed  invalid  betause 
it  releases  the  debtor  in  considera- 
tion of  his  covenant  to  pay  the  com. 
position,  not  in  consideration  of  its 
payment. 

Where  the  release  is  absolute, 
the  deed  may  be  pleaded  without 


(8).  Trust  Deed  under  Banhruplqf 
Act,  1861,  containing  Clause  au- 
thorising Trustees  lo  require  Cre- 
ditors lo  verify  Ihar  debts  by 
solemn  declaration,  or  hse  all 
Benefit  of  Dividends. 

A  trust  deed,  under  the  Bank- 
ruptcy Act,  1861,  contained  the  fol- 
lowing clause:— "It  shall  be  lawful 
for  the  said  trustees,  at  the  expense 
of  the  estate,  to  require  the  amoont 
of  any  debt  of  any  of  the  creditors 
to  be  verified  by  solemn  declaration ; 
and  in  the  event  of  any  such  credi- 
tors, if  in  Great  Britain  or  Ireland, 
failing  BO  to  verify  such  debt  for  two 
calendar  months  after  such  requisi- 
tion, such  creditor  or  creditors  shall 
lose  all  benefit,  dividends  and  ad- 
vantage to  be  derived  irom  these 
presents,  and  thereupon  such  last 
mentioned  dividends  shall  fall  into 
the  general  estate  for  the  benefit  of 
the  creditors  not  making  similar 
defaults." — Held  unreaBOnable,  and 
the  deed  void ;  Per  Pollock,  C.  B.. 
Bramieell,  B.,  and  Channell,  B.— 
Martin,  B.,  dubitante.  Qiddings  and 
Another  v,  Penning,  498 


(4^  Securities  token  into  Account 
in  estimating  the  requisite  Majority 
in  Value  of  Creditors  under  the 
\92nd  Section  of  the  Bankrupley 
Act,  1861. 

In  estimatiug  the  requisite  majo- 
rity in  value  of  assenting  creditors, 
under  the  192nd  section  of  the  Bank- 
ruptcy, 1801,  the  value  of  securitieB 
held  oy  them  must  be  taken  into 
account.  Tl  Hlftiker  and  Another  v. 
Loae,  ,  109 


I -a*  ^ 


i'     I 


?^*^  ^"^r^Zr        jr  O^p^ML^/m'  /W«  ndn^  l,^e^ 


A  &rccr.  vik>!^  4*Ai^  ^fti  KwK 
(6 '.  Cdrnt^tmiiMM  Ztni  wit  Acmtsm-    lairr  it  tiJCi.:l>r  XMer  a  wril  *af 

■^  Mp4f  mat  U  c  vei*'  /Annff  wemagr   -» ijci  -w^ie*  c^c  iv^riSi^emL — HM^ 
the  i92W  5acti£^.  i^zix  S^  riij^  i^^>^  3M20Q  tii^  «xtfc«t« 

,-  ,  -_,  ^=^  Lv-*!^  ivrofrevi  K»^  Sialic  to  witli* 


P»J 


la    'pKfpiXTKCL 


deed  vitiim  t««iij-cae  d&ri  &cn 
the  due  tbereot  tae  fermi  debts 
or  sams  set  oppg«ise  ibfir  it&akts  in 
tlie  fcliedale:  prorided  thftt  soeb 
creditors  st  did  not  sasmt  in  viiticg 
within  toeh  further  tim-e  as  the  tms* 
tees  should  declue  sho^ild  be  ex- 
eluded  from  all  benefit  under  the 
deed. — HM,  that  as  the  deed,  on 
the  face  of  it,  professed  to  be  a  deed 
of  arrangement  between  the  debtor 
and  the  whole  body  of  his  creditors, 
it  was  not  admissible  in  efideuee 
without  registration  under  the  I9lth 
section  of  the  Bankruptcy  Act,  1S61, 
although  it  might  not  be  a  valid  deed 
under  the  192nd  section.  Priclard 
Y.  Timothy  and  Boberts,  303 

(7).  Setoff  of  Rent  due  from  Debtor 
after    Execution    of   Composition  \ 
Deed  but  before  its  Registraiion. 

In  an  aqtion  by  trustees  of  i^  deed  ^ 
made  by  a  debtor  uuder  the  Bank-  , 
ruptcy  Act,  18(51,  the  defeudant  may  j 
set  off  a  debt  for  rent  payable  to  him 
by  the  debtor  under  a  demise,  and 
which  became  due  after  the  execu- 


draw   ircNai   pdssessioa.      i8>«rrr  v. 
RiAtrts^  *      ^>^ 

^9).  JEjnrttHiaa  d(r.>jfif^  ly  f^frt^ 
pie-mdrr  Carder  amd  B^mkntf^y  ^* 
DeitCar  befl^re  its  ti^mj^^H^n  hw 
Saie. 

When?  an  exe<iit;on  is  levi<\l  by 
aeixun?  of  the  goods  of  the  debtor, 
and  afterwards  an  iuterple^dor  ortlor 
is  made  by  which  the  execution  is 
delayed,  and  befoiv  its  ci^mpletiou 
by  sale  of  the  gixnis  the  debtor  is 
adjudged  a  bauknipt>  the  execution 
creditor  is,  bv  the  lS4th  section  of 
the  Bankrupt  Law  Cousi^idation 
Act,  1S49,  entitled  to  no  more  than 
a  rateable  part  of  his  dobt«  (>'  Brien 
V.  Brodiey  ((14 

(10).  Liabiiit^  of  Insptefors  nnder 
Deed  of  Inspectorship  Jor  itooih 
Supplied. 

A  debtor  and  l)ia  creditors  cntcretl 
into  a  deed  of  ius)Hvtor«hip,  under 
the  Bankruptcy  Act,  1801,  Holort^ 
the  deed  was  exooutod  by  the  debtor 
ho  had  ordered  of  thg  plaintitT  cor* 
tain  goods,  and  after  tho  plaintifl* 
had  informed  tho  debtor  that  thov 
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were  ready  for  delivery  the  inspec- 
tors, by  an  order  to  which  they 
signed  their  names  ^^for"^  the  debtor, 
requested  the  plaintiff  to  send  the 
goods. — B^eld^  that  the  inspectors 
were  not  personally  liable  for  pay- 
ment of  the  goods.  JRedpath  v. 
Wi^ff  and  O'Beime,  432 

(H).  Examination  of  Prisoner  in 
Gaol  by  Registrar  of  Court  of 
Bankruptcy ^  under  lOlsi  section  of 
Bankruptcy  Act,  18(il. 

The  examination  of  a  prisoner  in 
gaol  by  a  registrar  of  the  Court  of 
Bankruptcy  under  the  101st  section 
of  the  Bankruptcy  Act,  1861,  is  a 
judicial  proceeding  in  a  public 
Court ;  and  no  action  will  lie  for  the 
publication  of  defamatory  matter 
contained  in  a  fair  and  bon&  fide 
report  of  such  proceedings.  RyalU 
V.  Leader  and  Others,  &^^ 

BEER. 
See  Eaoe,  (2). 

BENEFIT    BUILDING 
SOCIETY. 

Dispute  between  the  Board  and  a 
Member  of  the  Society  respecting 
the  Construction  oj  a  Rule, 

A  rule  of  a  benefit  building  So- 
ciety, enrolled  under  the  6  &  7 
Wm.  4,  c.  32,  provided  "  that  any 
member  who  should  be  desirous  of 
withdrawing  from  the  Society  any 
share  or  shares  should  be  allowed  to 
do  so  on  giving  two  months'  notice 
in  writing  of  such  his  or  her  inten- 
tion to  the  secretary,  subject  to  the 
payment  of  all  fines  then  due,  and 
to  a  certain  deduction  as  a  propor- 
tionate share  of  expenses  incurred. 
Provided  always,  that  the  deduction 
should  not  extend   to  widows  and 


children  of  deceased  members,  who 
should  always  have  a  priority  in 
cases  of  withdrawal."  A  nother  rule 
provided  "  that  the  board  of  manage- 
ment for  the  time  being  should  de- 
termine all  disputes  which  might 
arise  respecting  the  construction  of 
the  rules,  or  of  any  of  the  clauses, 
matters  or  things  therein  contained ; 
and  also  of  any  additions,  alterations, 
or  amendments  which  should  or 
might  thereafter  arise  between  the 
board  and  any  member  of  the  Society; 
and  in  the  event  of  their  decision 
being  unsatisfactory,  then  to  be 
referred  to  arbitration."  The  plain- 
tiff, a  member  of  the  '^Society,  gave 
notice  of  his  intention  to  withdraw, 
and  claimed  the  amount  of  his 
shares.  The  board  refused  to  pay 
it,  on  the  ground  that  previously  to 
the  plaintiff's  notice  other  members 
had  given  notice  of  withdrawal,  and 
were  therefore  entitled  to  priority 
of  payment,  and  that  the  Society 
had  no  funds  to  pay  the  plaintiff's 
claim.  The  plaintiff  thereupon 
brought  the  present  action. — JELeld, 
that  the  plaintiff's  claim  was  a  dis- 
pute between  the  board,  and  a  mem- 
ber of  the  Society  respecting  the 
construction  of  a  rule,  and  therefore 
the  action  was  not  maintainable,  but 
the  dispute  must  be  determined  by 
the  board  or  arbitrators.  Wright  v. 
Deley  and  Others,  209 

BILL  OF  EXCHANGE. 

Plea,  that  Bill  was  paid  by  Third 
Party,  and  that  Plaintiff  was 
suing  without  his  Authority— » 
Partial  Failure  of  Consideration 
— Set-off  against  Trustee  of  Debt 
due  to  Defendant  from  Cestui  que 
trust. 

To  an  action  by  indorsees  against 
acceptor  of  a  bill  of  exchange  for 
SOOOl.    the     defendant     pleaded— 


BILL  OF  LA.DING. 

Thirdly:   that  whilst  the  plaintiffs 
were  holders,  B.  paid  them  the  full 
amount  of  the  bill,  and  then  became 
entitled  to  become  the  holder  ;    yet 
the  plaintiffs  did  not  deliver  up  the 
bill  to  him,  but  were  suing  without 
the  authority  of  B.  or  any  other  per- 
son. Fourthly,  on  equitable  grounds; 
that  the  bill  was  accepted  for  the 
price  of  certain  goods,  and  on  the 
faith  of  their  being  shipped  for  the 
defendant  by  the  drawer :  that  the 
drawer  shipped  certain  of  the  goods 
a  portion  only  of  which  the  defend- 
ant received  and  accepted,  amounting 
in  price  to  1200/. :  that  by  reason  of 
the  non-completion  of  the  shipment 
the  goods  actually  shipped  became 
useless,  and  except  as  aforesaid,  there 
never  was  any  value  or  consideration 
for  the  acceptance  or  payment  of 
the  bill :  that  the  drawer  paid  the 
fnll  amount  of  the  bill  to  the  plain- 
tiffs ;     and    that    the    drawer   was 
indebted  to  the  defendant  in   the 
Bum  of  1200/.,  which  he  was  willing 
to    set-off    against    the    plaintiffs' 
claim. 

Jreld.-^Ymt :  that  the  third  plea 
was  bad,  inasmuch  as  it  was  consist- 
ent with  the  facts  stated  in  it  that 
the  plaintiffs  were  the  lawful  holders 
of  the  bill  and  entitled  to  sue  upon 
it. 

Secondly:  that  the  fourth  plea 
was  good,  since  it  shewed  a  failure 
of  consideration  except  as  to  1200/. ; 
and  as  the  plaintiffs  had  been  paid 
the  full  amount  of  the  bill  by  the 
drawer,  and  sued  as  trustees  for  him, 
the  defendant  was  entitled  to  set  off 
the  debt  due  to  him  from  their  cestui 
que  trust.  The  Agra  and  Master- 
iermarCe  Bank  (Limited)  v.  Leighton, 
656. 

BILL  OF  LADING. 

•  

tSee  Fbeight. 


COMMON  LAW,  &c.        735 


BILL  OF  SALE. 

Affidavit  of  Grantor  s  Residence 
and  Occupation  **  to  the  best  of 
Deponent's  Belie/:* 

In  the  affidavit  filed  with  a  bill  of 
sale  the  deponent  swore  to  the  de- 
scription ot  the  grantor's  residence 
and  occupation  ''  to  the  best  of  his 
belief  :"—jH1?/</,  that  the  use  of  these 
words  did  not  affect  the  description, 
w^hich  was  sufficient  within  the  17  & 
18  Vict.  c.  36,  s.  1,  if  its  truth  in 
fact  was  not  impeached.  Boe  v. 
Bradshaw,  178 


BOND. 
See  Deed. 

BYE-LAW. 
See  Local  Boabd  or  Health. 

COLLIERY. 
See  Resebtoib. 

COMMON  LAW  PBOCEDUEE 
ACT,  1852. 

See  Pbaotiob,  (2). 

COMMON  LAW  PROCEDURE 
ACT,  1854. 

See  Injunotiok. 

lNTEBB0aAT0BIB8,(l),  (2),  (3). 

Pleading,  (1),  (2). 

COMMON  LAW  PROCEDURE 
ACT,  1860. 

See  Intebflbadbb. 
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COMPANY. 
See  Deed. 

COMPOSITION  DEED. 

See  Bakkbuptct,  (2),  I.,  II.,  III., 
IV.,  v.,  VI.,  (6). 

CONTRACT. 

Alteration  of  Written  ylgreement  by 
Verbal  Arrangement, 

The  plaintiff  agreed  with  the  de- 
fendants in  writing,  signed  by  the 
defendants,  to  sell  and  deliver,  at  a 
future  day,  goods  (above  10/.  in 
value).  Afterwards  and  before 
breach  the  time  for  performing  the 
contract  was  verbally  extended  for  a 
fortnight.  Held  (there  being  neither 
acceptance  nor  payment  under  the 
verbal  arrangement)  that  the  verbal 
arrangement  was  void  and  could  not 
rescind  the  written  contract,  which 
the  plaintiff  might  therefore  enforce. 
Noble  V.  Ward  and  Another,        149 

CONVEYANCE. 

See  Stamp, 


COSTS. 
See  Kail  WAY  Compant,  (1). 

Review  of  Master^s  Taxation, 

The  Court  has  no  jurisdiction  to 
review  the  Master's  taxation  of  costs 
under  the  67th  section  cf  the  Shef- 
field Waterworks  Act,  1864,  which 
provides  that  all  costs  payable  in 
respect  of  claims  under  that  Act, 
shall,  in  case  of  difference,  be  taxed 
by  a  Master  of  a  superior  Court  of 
law  at  Westminster,  "  on  the  prin- 
ciples and  according  to  the  rules, 
and  on  payment  of  the  fees  observed 


COVENANT. 

and  paid  on  taxation  and  settlement 
of  costs  in  actions  at  law."  In  re 
The  Sheffield  Waterworks  Act,  1864, 
and  In  re  The  Claim  of  George 
Wroithly,  74 

COUNTY  COUET  ACT. 

Where  Defendant  having  no   per- 
manent Residence  *^  dwells,'' 

A  defendant,  "  at  the  time  of  the 
action  brought,"  has  no  permanent 
residence,  "dwell,"  within  the  mean- 
ing of  the  9  &  10  Vict.  c.  95,  ss.  60, 
128,  at  the  place  of  his  temporary 
residence.  Alexander  and  Another 
V.  Jones,  204 

COVENANT. 

Assignee  not  bound  by  Covenant  of 
Assignor  with  Cwner  of  adjoining 
Land  that  he  should  not  be  com' 
pelted  to  mahe  Compensation  for 
Damage  done  in  working  Mines. 

B.,  being  seised  in  fee  of  copyhold 
land,  and  also  of  freehold  land  ad- 
joining, surrendered  the  copyhold 
land  to  G.  subject  to  a  deed, 
whereby  G.  covenanted  with  B.  that 
if  in  working  the  mines  under  his 
freehold  land  he  did  any  damage  to 
the  buildings  on  G.'s  land,  he  or  his 
assigns  should  not  be  compelled  at 
law  or  in  equity  to  make  any  com- 
pensation to  G.,  and  that  G.  would 
indemnify  him  against  all  claims  and 
demands  whatsoever  for  any  such 
damage.  The  copyhold  land  was 
enfranchised,  and  afterwards  vested 
in  the  plaintiff.  The  freehold  laud 
was  conveyed  to  the  defendant,  who, 
in  working  his  mines  under  it, 
caused  damage  to  the  buildings  on 
the  plaintifi'*s  land. — Held,  that  the 
plaintiff  was  not  bound  by  the  cove- 
nant. 

Aliter,  if  the  land  had  been  free- 
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a!>cat  hi::^  water.     la  consif^uexKY    lv>c^l^cr  **  a  Kv^xxl 
of  the  cSiin  of  the  dock  we  ^h^tm^:       ^Vhon(Vw.  >^^o«^\  bv   l^o  *jhv»4^1 
brokeD.  sbe  could  not  be'admiitt\l    Act   of   *n   uuvr^sM><^*\^l   \Vu\jm^v\ 
The  captain  was  unacquaiituxi  with    ihixv  ditxvlor*  wx^»v  H  \|UOV^W,  *^*u\ 
the  navigation,  and.  considering  that    tho  *^vntrtn  obl«u\od  Al   ouo  Uw*^* 
the   ship   was  not   sufficiently  haU    tho  axithorify  ol  ;i\\v*   duvv^W   l%* 
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evidence   na  to  the    state    of    tho  ■  houd  \snn  not  tho  dood  ot*  IhotSnu 
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pany.  D'Arey  v.  The  Tamar  JSaI 
Hill  and  Oallington  JBailway  Com" 
pany,  463 

DEVISE. 

(J ).  EitaU  in  Fee  hy  Devise  of  "  all 
my  undivided  Quarter  of  three 
Fields:' 

A  testator  seised  in  fee  of  two 
undivided  quarters  of  certain  lands, 
before  the  7  Wm.  4  &  1  Vict.  c.  26 
devised  one  of  them  as  follows: — 
"  I  give  to  J.  M.  all  my  undivided 
quarter  of  three  fields  at  lease  to  P. 
on  three  lives." — Held,  that  the  de- 
visee took  an  estate  in  fee.  Man- 
ning  v.  Taylor  and  Others,  882 

(2).  Ovmer  of  Manufactory  on  east 

side  of  a  Street,  and  also  ofManU" 

factory  on  west  side  of  same  Street, 

devising  the  latter  with  *^Appurte' 

nances  :' 

A  testator,  owner  in  fee  of  a  manu- 
factory on  the  east  side  of  a  street, 
and  also  of  a  manufactory  on  the 
west  side  of  the  same  street,  by  his 
will  devised  all  his  messuages,  lands, 
tenements,  hereditaments  and  real 
estate  whatsoever  to  trustees  to  sell 
the  same.  By  a  codicil,  after  de- 
vising certain  specified  freehold  and 
copyhold  lands,  he  devised  to  A.  and 
W .  his  manufactory  on  the  west  side 
of  the  street  in  the  occupation  of  R. 
and  A.,  and  also  other  specified  mes- 
sunges,  together  with  the  stables, 
warehouses,  outbuildings  and  all 
other  "appurtenances  to  the  said 
messuages  or  tenements,  lands  and 
hereditaments  belonging  or  apper- 
taining." The  testator,  many  years 
before  his  death,  had  demised  both 
manufactories  to  B.  and  A.  at  an 
undivided  rent,  and  they  had  always 
used  them  as  one  manufactory. 
That  on  the  east  side,  which  was 


about  half  the  value  of  that  on  the 
west,  could  only  be  used  as  a  sepa- 
rate manufactory  if  certain  repara- 
tions were  made. — Held,  in  the 
Exchequer  Chamber  (aflirming  the 
judgment  of  the  Court  of  Exche- 
quer), that  the  manufactory  on  the 
east  side  did  not  pass  under  the 
codicil  as  appurtenant  to  that  on  the 
west,  p.  87.  Smith  and  Ooddard  v. 
Ridgway,  577 

(3).  Intestacy  as  to  Reversion  in 
Fee  expectant  on  Determination  of 
Estate  Tail. 

A  will  made  before  1838  contained 
the  following  clause,  "a//  the  rest  of 
my  worldly  estate,  both  real  and 
personal,  I  g^ve,  devise  and  bequeath 
as  follows."  The  will  then  con- 
tained a  devise  of  a  copyhold  estate 
to  the  testator's  daughter,  W.,  in 
tail,  and  concluded  thus : — "And  all 
the  rest,  residue  and  remainder  of 
my  personal  estate  and  effects  where- 
soever and  whatsoever,  and  of  what 
nature,  kind  or  quality  soever  the 
same  may  be,  moneys,  securities  for 
money,  or  whatever  I  may  he  pos- 
sessed of  or  entitled  to  at  the  time  of 
my  decease,  I  give  and  bequeath  the 
same  to  my  said  daughter"  W.,  "  to 
and  for  her  sole  use  and  benefit 
absolutely." — Held,  that  the  rever- 
sion in  fee  in  the  copyhold  estate 
expectant  on  the  determination  of 
the  estate  tail  was  undisposed  of, 
and  passed  to  the  heir.  Cook  v. 
Jaggard  and  Others,  181 

(4).  Attestation  of  Power  of 
Appointment, 

The  10th  section  of  the  7  Wm. 
4  &  1  Vict.  c.  26,  applies  as  well  to 
powers  of  appointment  created  after 
that  Act  as  to  those  previously 
created. 

Therefore  a  power,  created  after 
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that  Act,  to  appoint  by  will  attested 
by  three  witnesses,  is  well  executed 
by  a  will  attested  by  two  witnesses 
in  conformity  with  the  0th  section 
of  that  Act.      Hubbard  v.  Lees^ 

418 

ELECTRIC    TELEGRAPH 
COMPANY. 

See  I>'SURAT«CE,  (2). 

EQUITABLE  DEFENCE. 

See  Bill  of  Excua>*ge. 
Pleading,  (1),  I.,  II. 

Void  Marriage  by  reason  of  ImpO' 
ience  of  Husband, 

To  an  action  on  a  covenant,  in 
consideration  of  marriage,  to  pay  an 
annuity  during  the  life  of  the  hus- 
band, the  defendant  pleaded,  as  a 
defence  on  equitable  grounds,  that 
the  marriage  was  null  and  void  by 
reason  of  the  impotence  of  the  hus- 
band.— Held,  a  bad  plea.  Edward 
Cavell  and  Another  v.  J^rince,      868 

EVIDENCE. 

See  Bankbijptct,  (6). 

Negligence,  (3),  I.,  11. 
Pbostitute. 

(1).  Entries  in  New  Testament, — 
Correspondence  between  Members 
of  same  Family, 

In  questions  of  pedigree,  entries 
of  births,  deaths  and  marriages  of 
members  of  the  family  in  a  New 
Testament,  produced  from  the  proper 
custody,  are  evidence  without  proof 
of  the  handwriting. 

So,  also,  correspondence  between 
members  of  the  same  family,  in  which 
they  respectively  address  one  another 
as  relatives.     Hubbard  v.  Lee4f   418 

c  c 


(2).  Of  Negligence  on  the  part  of 
Railway  Company, 

I.  The  defendants'  railway  crossed 
on  a  level  a  public  footway ;  and  on 
each  side  of  the  lino  were  swing- 
gates  through  which  passengers 
entered.  At  one  of  these  gates  the 
view  up  and  down  the  line  was  ob- 
structed by  the  piers  of  a  railway 
bridge  which  crossed  it,  but  near  the 
line  there  was  a  clear  view  of  300 
yards  in  each  direction.  A  woman 
who  approached  the  line  by  that 
gate  waited  until  a  luggage  train 
had  passed,  and  immediately  after- 
wards proceeded  to  cross  the  line, 
when  a  person  on  the  other  side 
twice  called  out  to  her,  but,  being 
deaf,  she  did  not  hear,  when  an 
express  train,  which  the  lugg^ige 
train  had  prevented  her  from  seeing, 
knocked  her  down  and  killed  her. 
Thirty-six  passenger  trains  passed 
along  the  lino  daily,  besides  luggage 
trains.  No  person  was  stationed 
at  the  crossing  to  warn  passengers 
of  danger,  but  caution  boards  were 
placed  there.— iZif?/(/,  that  there  was 
no  evidence  for  the  jury  of  negli- 
gence on  the  part  of  the  defen- 
dants. Stubley,  Administrator  of 
Mary  Stubley,  deceased,  v.  The  Lon- 
don  and  North  Western  Railway 
Company,  83 

II.  The  defendants'  railway  inter- 
sected a  public  foot  and  carriage 
way  upon  the  level  close  to  a  station 
on  the  defendants'  line.  At  the 
place  of  intersection  swing  carriage 
gates  opened  both  ways,  and  there 
was  also  a  swivel  gate  on  each  side 
of  the  line  for  persons  on  foot.  The 
plaintift',  a  return-ticket  holder, 
while  crossing  the  line  at  this  place 
to  reach  the  passenger  station,  was 
killed  by  an  overdue  express.  At 
the  time  of  the  accident  one  of  the 
swing-gates  was  partially  open  and 
c2 
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there  was  no  gatekeeper. — Held, 
that  this  circumstance  (which  was 
in  contravention  of  the  provisions 
by  statute  and  by  the  defendants' 
rules  for  the  protection  of  carriage 
traffic  along  the  road)  constituted 
an  invitation  to  the  plaintiff  to  cross 
the  line,  and  evidence  for  the  jury  of 
the  defendants'  negligence.  Stapley 
and  Another,  Executors  of  John 
Stapley,  deceased,  v.  The  London, 
Brighton  and  South  Coast  Mailway 
Company,  93 

(3).  Memory  of  Witness  refreshed 
by  Newspaper, 

A  witness  may  refresh  his  memory 
as  to  the  day  on  which  certain  pro- 
ceedings at  which  he  was  present 
took  place,  by  referring  to  a  news- 
paper containing  a  report  of  those 
proceedings,  and  which  he  read  at 
the  time  the  facts  were  frt^sh  in  his 
recollection,  and  then  knew  that 
they  were  correctly  reported.  Dyer 
V.  Best,  189 

EXECUTION. 

See  Bankbuptct,  (8),  (9). 
Judgment. 

Bosfponement  by  Sheriff  of  Sale  under 
JFV.  Fa,  at  request  of  Judgment 
Debtor,  and  Subsequent  Negligent 
Sale. 

On  the  20th  July  a  sheriff  levied 
under  a  fi.  fa.  a  judgment  debt  ex- 
ceeding 50/.  At  the  request  of  the 
execution  debtor  the  sheriff's  officer 
postponed  the  advertisements  of  the 
sale  until  the  25th  July,  and  on  the 
26th  sold  the  goods  without  proper 
care  in  lotting  them,  and  greatly 
under  their  value.  On  the  1st 
August  the  execution  debtor  was 
adjudicated  a  bankrupt,  and  his 
assignees  brought  an  action  against 
the  sheriff  for  not  advertising  the 


sale  as  required  by  the  73rd  section 
of  the  Bankruptcy  Act,  18<H,  and 
for  negligence  in  the  conduct  of  the 
sale.— J3<?/rf,  that  the  interference  of 
the  execution  debtor  did  not  render 
the  sheriff's  officer  his  agent;  and 
that  the  sheriff  was  liable  for  the 
loss  resulting  from  the  negligent  con- 
duct of  the  sale.  Wright,  Assignee 
ofOutram,  a  Bankrupt,  v.  Child,  529 

FEEIQHT. 

Delivery  of  Goods  to  third  Berson 
in  pursuance  of  Indorsement  of 
Bill  of  Lading,  and  Acceptance 
of  his  Substituted  Liability  for 
Freight. 

To  a  declaration  on  a  bill  of  lading 
for  freight  of  goods  "to  be  delivered 
as  ordered"  unto  the  defendant  or 
his  assigns,  the  defendant  pleaded 
that  before  the  arrival  of  the  goods 
he  endorsed  the  bill  of  lading: 
"Deliver  to  Messrs.  W.  &  K.  or 
order,  looking  to  them  for  all  freight, 
without  recourse  to  us."  The  plea 
then  stated  that  plaintiffs  accepted 
the  indorsement,  and  delivered  the 
goods  in  pursuance  thereof  to  Messrs. 
W.  &  K.  as  the  persons  entitled  to 
the  goods,  and  not  to  the  defendant. 
—Held,  on  demurrer,  that  the  facts 
stated  in  the  plea  shewed  that  the 
plaintiffs  had  accepted  the  substi- 
tuted liability  of  Messrs.  W.  &  K., 
and  consequently  could  not  enforce 
their  claim  for  freight  against  the 
defendant.  Lewis  and  Another  v. 
McKee,  674 

GAMING. 

See  Race,  (1). 

GUARANTEE. 

Liability  for  Future,  as  well  at 
Accounts  then  Due. 

The  defendant's  son  was  indebted 
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INJUNCTION. 

to  tlie  plaintiffs  in  the  sum  ot  170/., 
being     the    aggregate     of    several 
monthly  accounts  for  coal  supplied. 
The  plaintiffs  having  refused  to  sup- 
ply any  more  coal  unless  the  accounts 
were  settled,  the  defendant  paid  them 
9/.,  and  gave  them  a  bill  of  exchange 
for  61/.,  and  the  following  guarantee, 
signed  by  his  father:-** In  consi- 
deration of  the  credit  given  by  the 
H.  G.  Coal  Company  (the  plaintiffs) 
to  my  son,  J.  P.,  for  coal  supplied  by 
them  to  him,  I  hereby  hold  myself 
responsible  as  a  guarantee  to  them 
tor  the  sum  of  100/. ;  and  in  default 
ot  his  payment  of  any  account  due 
I  bind  myself  by  this  note  to  pay  to 
the  H.  G.  Company  whatever  may 
be  owing,  to  the  amount  not  exceed- 
ing the  sum  of  IQOV'^Held,  that 
this   was   a  continuing    guarantee, 
and  applied  to  future  as  well  as  the 
accounts     then     due.      Wood    and 
Another  v.  Priestner,  681 

HUSBAND    AND    WIFE. 
See  Equitable  Defence. 

INFORMATION. 
See  Eegul^  Genebales. 

INJUNCTION. 
See  Pleadiko,  (2). 

After  Recovery  of  Damages  against 
Railway  Company  in  respect  of 
Inequality  of  Charge  for  Par- 
eels. 

The  plaintiff  whose  trade  was  to 
pack  parcels  and  forward  them  by 
railway  in  a  single  package,  having, 
under  protest,  paid  to  the  defend- 
ants a  sum  in  excess  of  what  they 
charged  certain  wholesale  houses  for 
carrying^parcels  containing  enclo- 
sures of  their  customers,  sued  to 
recover  the  excess,  and  at  the  trial 
adduced    evidence   (which   was   ex- 
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cepted  to),  upon  which  the  Judge 
told  the  jury  they  were  at  liberty  to 
find  **  that  parcels  had  been  carried 
by  the  defendants  for  other  persons," 
viz.,  the  wholesale  houses,  "  contain- 
ing goods  of  a  like  description,  and 
under  like  circumstances,  at  a  less 
rate  than  such  goods  were  carried 
by  them  for  the  plaintiff,  and  that 
the  defendants  knowingly  and  pur- 
posely charged  the  plaintiff  more 
than  other  persons."  The  nlaintiff 
obtained  a  verdict  and  judgment, 
and  in  the  Exchequer  Chamber  the 
exceptions  were  overruled,  and  judg- 
ment aflBrmed.  The  defendants  con- 
tinuing the  same  charges,  the  plain- 
tiff issued  a  fresh  writ  of  summons 
indorsed  with  a  claim  for  an  injunc- 
tion, and  applied  under  the  17  &  18 
Vict.  c.  125,  S8.  79  and  82,  upon 
affidavits  stating  facts  substantially 
similar  to  the  evidence  adduced  on 
the  trial,  for  an  injunction  to  re- 
strain the  defendants  from  charging 
him  "  for  the  carriage  of  his  goods 
otherwise  than  equally  with  all  other 
persons,  and  after  the  same  rate,  in 
respect  of  goods  of  the  like  descrip- 
tion under  the  like  circumstances.'* 
—  Held:  that  this  was  not  a  case 
in  which  the  Court  would  enjoin 
under  that  Act.  Sutton  v.  The 
South    Eastern    Railway  Company^ 
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INLAND  EEVENUE. 
See  Customs. 

INSPECTORS. 
See  Bankbuptot,  (10). 

INSUEANCE. 

(I.)  When  Risk  attaches  where 
Vessel  Insured  ••  at  or  from*  a 
Foreign  Port, 

Where  a  vessel   is  insured  "at 
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INSOUANCE- 


or  from"  n  foreign  port  at  which  she  ' 
is  expected  to  arrive,  the  risk  attaches 
vhen  she  first  arrives  at  that  port 
in  such  a  seaworthy  condition  as  to 
be  enabled  to  lie  there  in  safety. 
IfoughloH  and  Otheri  v.  The  Empire 
Marine  Insurance  Oampany,  Limited, 


(2.)  Bisk  and  Contingency  of  Laying 
Down  Electric  Telegraph  Cable. 

An  electric  telegraph  Company, 
being  about  to  lay  down  an  electnc 
cable  between  Ireland  and  New- 
foundland, a  shareholder  in  the 
Company  efiected  an  insurance  in 
the  common  form  of  a  marine  policy 
of  insurance,  with  the  following 
words  in  the  margin  of  the  policy : 
"  and  to  continue  until  the  said 
cable  be  laid  in  one  continuous 
length  between  Ireland  and  New- 
foundland, and  until  100  words  shall 
have  been  transmitted  from  Ireland 
to  Newfoundland,  and  vice  TerB4; 
the  riflk  of  this  policy  then  to  cease 
and  determine  ;  this  policy,  in  addi- 
tion to  all  perils  and  casualtiee 
herein  specified,  shall  cover  every 
risk  and  contingeucy  attending  the 
conveyance  and  Buccessful  laying  of 
the  cable  from  and  including  its 
lading  on  board  the '  Great  Eastern' 
until  100  words  be  transmitted  from 
Ireland  to  Kcwfoundland,  and  vice 
versi;  and  it  is  liereby  distinctly 
declared  and  agreed  that  the  trans- 
niisnion  of  the  said  100  words  slinl] 
be  an  essential  condition  of  the 
policy."  The  ship  sailed  from  Ire- 
land with  cable  on  board  of  the 
length  of  2200  miies,  and  after  about 
1200  miles  of  it  had  been  laid  down. 
in  consequence  of  the  electric  cur- 
rent not  acting,  some  of  it  waa 
drawn  back  into  the  ship,  aud  whilst 
this  was'  being  done  a  part  of  the 
cable  which  was  on  board  broke, 
and   th«   broken   end  fell   into  the 


xea.  Some  fruitless  endeavour  was 
made  to  raise  it,  but  ultimately  the 
ship  returned  with  the  remainder  of 
the  cable,  about  1200  milea  in 
length,  on  board,— HeW"  First, 
that  the  insurance  was  not  on  the 
cable,  but  on  the  risk  and  contin- 
gency of  successfully  laying  it  down. 
Secondly,  that  the  plaintiff  was 
entitled  to  recover  for  a  total  lose. 
WiUon  T.  Jonet,  221 

(3).  Deduction  of  one-third  new  for 
old  in  respect  of  Repairs. 

A  marine  policy  of  insurance  con- 
tained the  following  clause; —"The 
usual  deduction  of  one-third  of  the 
amount  of  repairs  will  not  be  made 
by  this  Company  in  the  case  of  ships 
built  within  the  limits  of  the  United 
Kingdom  until  after  eighteen  months, 
or  in  the  case  of  Colonial  built  ships 
until  after  twelve  months  from  the 
dateof  the  builder's  certificate;  but 
after  such  dntes  respectively  the  de- 
duction will  be  made."  By  custom, 
underwriters  make  a  deduction  of 
one-third,  new  for  old,  only  in  re- 
spect of  repairs  made  after  Ike  first 
voyage  of  a  oestel. — Held,  that  the 
exjireHsion  "  usuiil  deduction"  had 
reference  to  the  quantum  only,  and 
tiiat  in  the  case  of  a  Colonial  built 
ship  the  underwriters  were  entitled 
to  make  the  deduction  of  one-third, 
after  twelve  months  from  the  date  of 
the  builder's  certificate,  although  the 
ship  had  not  completed  her  first 
voyage.  Byrne  v.  The  Mercantile 
I  Insurance  Company,  Limited,       50G 

1(1).  Policy  underwritten  liy  Brokers 

j      Jnr  greater  Amount  than  autho- 

I      rizr^  by  his  Principal. 

A  broker  at  Liverpool  was  autho- 
rized by  his  principal  in  London  to 
underwrite  in  the  name  of  the  latter 

'  policies  of  marine  insurance,  not  ex- 
ceeding  100/.    on   any    one  vessel. 
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The  broker  underwrote  a  policy  for 
150/.     It  is  welt  known  in  Li 


that  the  amount  for  which  a  broker 
can  underwrite  the  name  of  his  prin- 
cipal is  limited,  but  the  limit  is  not 
disclosed.  In  an  action  on  the  po- 
licy ; — Held,  that  the  broker  having 
exceeded  his  authority,  and  the  con- 
tract  being  indivisible,  the  policy 
was  void.  Bainei  and  Another  v. 
Eming,  511 


INTERPLEADER. 

See  Bamkbuptct,  (9). 

Order  under  \2th  Section  of  Com- 
mon Law  Procedure  Act,'\^m. 

B.  assigned  to  T.,  by  way  of  mort- 
gage, certain  policies  of  assurance. 
T.  deliveied  the  policies  to  the  de- 
fendants, to  colltit  the  money  due 
thereon.  The  defendants  failed  to 
do  so,  and  T.  sued  them  for  the  | 
policies,  declaring  on  the  special 
contract,  with  counts  in  trover  and  | 
detinue.  Afterwards  B.  sued  the 
defendants  for  the  polices,  and  upon 
an  interpleader  Kummona  Sramtoell, 
B.,  ordered  that  the  action  by  T.  be 
stayed  until  further  order ;  that  T. 
be  at  liberty  to  defend  the  action  by 
B.,  giving  the  defendants  an  indem- 
nity, and  that  B.  give  them  security 
for  costs. — Ilfld :  that  the  orderwas 
just  and  reasonable,  and  that  the 
Judge  had  power  to  make  it  under 
the  12th  section  of  the  Common 
Law  Procedure  Act,  1860.  limner- 
v.  The  JSuropean  Sank.  Bowen  v. 
Same,  398 

INTEHHOGATOBIES. 
(I).  In  Trover. 

In  an  action  of  trover  the  de- 
fendant will  not  be  allowed  to  inter- 


rogate the  plaintiff  ai  to  the  nature 
of  the  title  by  which  h»  claims  the 
goods.  Mnneji  v.  Forward  and 
Another,  8>J 

(2).  For  the  purpote  of  shewing  that 
the  Fiaintiff  hat  lutlained  no  da- 
mage by  Defendant'i  Breach  ef 
Agreement. 

In  an  action  for  tbe  breach  of  an 
agreement  to  pay  the  stamp  duty  on 
letters  patent,  whereby  they  became 
void,  and  the  plaintiff  lost  tbe  profits 
thereof,  the  Court  refused  to  allow 
the  defendant  to  adminiBt«r  interro- 
gatories to  the  plaintiff  for  the  pur- 
pose of  shewing  that  the  letters 
patent  were  of  no  value.  Jourdain 
V.  :Palmer,  171 

(3).  Answert   tending  to  criminate 
Parties  interrogated. 

It  is  no  objection  to  the  delivery 
of  interrogatories  under  the  51st 
section  of  tbe  Common  Law  Proce- 
dure Act,  IS54,  that  the  answers 
I  would  criminate  the  party  interro- 
gated, but  he  may  on  that  ground 
I  refuse  to  answer  tliem. 
I  Where,  however,  it  appears  that 
interrogatories  are  not  put  bon&  fide, 
but  nith  some  sinister  object,  the 
Court  will,  in  the  eiercise  of  its 
I  discretion,  disallow  them. 

In  an  action  charging  the  de- 
I  fendants,  as  a  partnership  firm  of 
I  attomies,  with  negligence  in  invest- 
I  ing  the  plaintiff's  money,  one  of  the 
j  defendants,  who  was  not  an  attorney, 
I  objected  to  the  delivery  of  interroga- 
tcrics  to  him  for  the  purpose  of 
I  Bscortainingwhetherbewaa  a  partner 
in  the  firm,  inasmuch  as  the  ansvers 
might  render  him  criminally  liable 
I  under  the  6  A  7  Vict.  c.  73,  s.  2. — 
I  Held,  that  the  interrogatories  ought 
I  to  be  administered,  and  that  tbe 
I  defendant  might  safely  answer  them, 
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JUDGE'S  OEDEB. 


LAND  TAX. 


BiDce   the   alleged   negligence  may  I 
have  occurred  in  the  business  of  the 
firm  as  scriveners,  not  as  attomies. 
Mary  Lickford  v.  jyArcy  and  Bea- 
ehey,  534 

JOINT  STOCK  COMPANY. 
(1 ).  Allotment  of  Shares, 

"Where  an  application  is  made  for 
shares  in  a  joint  stock  Company  the 
directors  are  bound  to  allot  them 
within  a  reasonable  time,  otherwise 
the  allottee  may  refuse  to  accept 
them,  and  recover  back  the  deposit, 
whether  or  not  he  has  withdrawn  his 
application. 

shares  applied  for  on  the  8th 
June  were  allotted  on  the  23rd  No- 
vember.— Held,  not  an  allotment 
within  a  reasonable  time.  The  Bams- 
gate  Victoria  Hotel  Company,  Li- 
mited, V.  Montejiore.  The  Same  v. 
Ooldsmid.  Montejiore  v.  The  Rams- 
gate  Victoria  Hotel  Company,  Li- 
mited, IG^ 


(2).  Shares  of  registered  Owner, 
though  Trustee  only^  char'jed 
under  1  <^  2  Vict,  c,  110.  s.  14, 
with  Judgment  Debt  recovered 
against  him, 

A  Judge  has  power,  under  the 
1  &  2  Vict.  c.  110,  8.  14,  to  order 
shares  in  a  joint  stock  Company  to 
stand  charged  with  payment  of  a 
judgment  debt  recovered  against  the 
registered  owner  of  the  shares,  al- 
though he  holds  them  as  trustee 
only.     Cragg  v.  John  Taylor,       158 


JUDGE'S  OliDEE. 
See  Joi>'T  Stock  Company,  (2) 


JUDGMENT. 

Action  for  Maliciously  and  without 
Reasonable  or  Probable  Cause 
signing  Judgment,  and  taking  the 
Plaintiff  in  Execution  for  a  Sum 
above  20/.  when  a  leu  Sum  was 
due. 

A    declaration     stated    that    A. 
issued  against  B.  a  writ  of  summons, 
specially  indorsed  for  28/. :  that  B. 
paid  A.  10/.  on  account:  that   A. 
afterwards  maliciously,  and  without 
reasonable  or  probable  cause  signed 
judgment  for  default  of  appearance, 
for  28/.,  and  arrested  the  defendant 
under    a  ca.   sa.   for  that  amount, 
and  compelled  him,  in  order  to  ob- 
tain his  aiecharge,  to  pay  35/.     On 
demurrer  to  the  declaration  i—Held, 
that  the  action  was  not  maintainable, 
inasmuch  as  the  judgment  operated  as 
an  estoppel,  ana  precluded  the  plain- 
tiff from  averring  that  28/.  was  not 

due. 

The  proper  course  would  have 
been  to  apply  to  the  Court  or  a 
Judge  to  reduce  the  judgment  to 
the  amount  actually  due.  Huffer  v. 
Allen  and  Another,  634 

LANDLORD  AND  TENANT. 
See  Lessob  akd  Lessee. 

LAND  TAX. 

Chargeable  on  Asylum  for  Support, 
Maintenance  and  Education  of 
Daughters  of  Soldiers,  Sailors  and 
Marines, 

The  38  Geo.  3,  c  5,  s.  25,  which 
exempts  from  land  tax  "  any  hospi- 
tal" iu  respect  of  its  scite,  applies 
only  to  hospitals  in  existence  at  the 
time  that  Act  passed. 

Semhle,  that  the  word  "  hospital,*' 
in  that  Act  is  used  in  a  popular 
sense  only,  and  that  any  institution 
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which,  though  not  in  a  strictly  legal, 
might  in  a  popular  sense  be  called  a 
hospital,  might  claim  exemption. 

Commissioners  appointed  bj  the 
Crown  to  administer  funds  sub- 
scribed by  the  public  for  the  relief 
of  the  widows  and  orphans  of 
soldiers,  sailors  and  marines,  who 
died  in  battle,  purchased  land 
charged  with  land  tax,  and  built 
upon  it  and  endowed  an  asylum  for 
the  support,  maintenance  and  edu- 
cation of  300  daughters  of  such 
soldiers,  sailors  and  marines. — Held, 
that  the  land  having  been  charged 
with  land  tax,  would  still  be  charge- 
able in  the  hands  of  the  Crown, 
even  if  directly  purchased  for  the 
Crown. 

But,  semhle,  that  even  if  this 
asylum  had  been  in  existence  at  the 
time  the  38  Geo.  3,  c.  5,  passed,  it 
would  not  have  been  exempt  as 
Crown  land. 

Semhle  also,  that  the  asylum  was 
not  a  "hospital'*  in  the  popular 
sense,  which  is  rather  an  institution 
for  the  relief  of  the  sick  or  aged 
than  for  the  maintenance  and  edu- 
cation of  children.  Lord  Colchester 
and  Others  v.  Keitmey,  445 

LESSOR  AND  LESSEE. 

Terms  of  Tenancy  where  Lessor 
remains  in  Possession  after  Expi" 
ration  of  Lease. 

"Where  a  lessee,  after  the  expira- 
tion of  his  lease,  remains  in  posses- ' 
si  on  and  pays  rent  it  is  a  question  , 
for  the  jury  upon  what  terms  his 
tenancy  continues. 

A  tenant  for  life  granted  a  lease 
containing  a  covenant  that  he  would, 
at  the  expiration  of  the  term,  pay 
and  allow  the  lessee,  a  nurseryman, 
for  all  fruit  trees  and  shrubs  then  on 
the  premises,  which  had  been  planted 
by    him.      At     the    expiration    of 


the  lease,  the  lessee  continued  in 
possession  and  paid  rent,  and 
upon  the  death  of  the  tenant  for 
life  he  paid  the  same  rent  to  the 
remainderman,  who  was  not  aware 
of  the  covenant  in  the  lease. —  Jfeld^ 
in  the  Exchequer  Chamber  (affirm* 
ing  the  judgment  of  the  Court 
below),  that  there  was  no  evidence 
for  the  jury  that  the  tenancy  con- 
tinued upon  the  terms  of  the  lease  bo 
as  to  bind  the  remainderman  by  the 
covenant.     OaJcley  v.  Monch^      251 

LEVANT  AND  COUCHANT. 
Meaning  of  Expression. 

Held,  in  the  Exchequer  Chamber 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  in  a  claim  of 
common  of  pasture  for  cattle  levant 
and  couchaut  upon  land  appurtenant 
thereto,  the  expression  "  levant  and 
couchant"  means  such  a  number  of 
cattle  as  the  land  might  maintain  by 
its  produce  beyond  the  amount  of 
food  obtained  by  them  from  the 
common,  and  that  it  is  not  necessary 
that  they  should  be  actually  fed, 
either  wholly  or  in  part,  from  the 
produce  of  the  land.  Carr  v.  Lam- 
bert, Woodhall  and  Others,  257 


LIBEL. 
See  BAyKBTTPTOT,  (11). 

LOCAL  BOARD  OF  HEALTH. 

Bye-law^  thai  before  beginning  to 
lay  Foundation  of  new  Building 
one  month^s  notice  shall  be  left 
with  the  Clerk  of  the  Board, 
accompanied  with  Sections  and 
Flans. 

A  Local  Board  of  Health  has  no 
povicr,  under  the  34th  section  of 
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"  The  Local  Government  Act,  1868," 
to  make  a  bye-law,  that  before  be- 
ginning to  dig  or  lay  the  foundation 
of  any  new  building  a  wntten  notice 
thereof  of  one  month  at  the  least 
shall  be  left  with  the  clerk  at  one  of 
the  monthly  meetings  of  the  Board, 
accompanied  with  plans  and  sec- 
tions; and  whosoever  shall  neglect 
or  refuse  to  give  such  notice  shall  be 
liable  to  a  penaltv  not  exceeding  61, 
If  a  person  gives  a  Local  Board 
notice  of  his  intention  to  build,  and 
leaves  with  them  plans  and  sections, 
he  may  at  once  commence  the  build- 
ing, subject  to  the  right  of  its  being 
altered  or  pulled  down  if  not  in 
conformity  with  the  bye-laws  of  the 
Board.  JSatterdey  and  Others  v. 
Burty  523 


LOCAL    GOVEENMENT  ACT, 

1858. 

(21  &  22  Vict.  o.  98.) 
See  LooAL  Boabd  of  Health. 


MAEINE  INSUEANCE. 
See  Insubakce. 


MASTEE  AND  SEEVANT. 
See  Appbentice. 


MEMOEANDA,  119,  607,  728. 


MINE. 
See  Eesebtoib. 


NEGLIGENCE. 

See  Evidence,  (2),  I.,  II. 
Iktebbogatobies. 


( 1).  Exposure  of  dangerous  Machine 
in  Market  Place,  toithoul  the  Han- 
dle being  fastened,  or  its  being 
thrown  out  of  Gear,  or  in  the  care 
of  any  Person. 

The  defendant  exposed  in  a  mar- 
ket place  a  machine  for  crushing 
oil  cake,  without  the  handle  being 
fastened,  or  its  being  thrown  out  of 
gear,  or  in  the  care  of  any  person. 
The  plaintiff,  a  boy  four  years  old,  on 
returning  from  school  under  the  care 
of  his  brother  who  was  seven  years 
old,  stopped  with  other  boys  at  the 
machine,  and  whilst  one  of  them  was 
turning  the  handle  put  his  fingers  in 
the  cogs  of  the  wheels,  on  being  told 
by  his  brother  to  do  so,  and  three  of 
his  fingers  were  crushed. — Heldj 
that  the  defendant  was  not  liable,  as 
there  was  no  negligence  on  his  part ; 
and  the  injury  was  caused  by  the  act 
of  the  plaintiff  and  the  boy  who 
turned  the  handle.  Morgan,  an  in- 
fant, by  John  Morgan,  his  next  friend, 
v.  Atterton,  688 

(2).  Injury  to  a  Servant  of  a  Rail- 
way Company  through  the  negli- 
gence  of  a  Servant  of  another 
Company  in  shunting  a  Train  on 
a  Station  used  in  common  by  both 
Companies.  ^ 

The  plaintiff,  a  servant  in  the 
employ  of  the  London  and  North 
Western  Eailway  Company,  was  at 
work  at  a  station  in  Manchester, 
when  an  enffine  driver  in  the  employ 
of  the  defendants,  the  Great  Western 
Eailwaj  Company,  shunted  a  train 
beloDging  to  the  defendants  from 
one  part  of  the  station  to  another  so 
negligently  that  the  plaintiff  was 
thereoy  injured.  The  station  was 
the  property  of  the  London  and 
North  Western  Eailway  Company, 
and  was  used  in  common  by  that 
Company  and  the  defendants  and 
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NUISANCE. 
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other  Companies.  By  arrangement 
between  all  these  Companies  the 
defendants*  engine  driver  oup;ht  to 
have  awaited  a  signal  from  an  officer 
of  the  London  and  North  Western 
Railway  Company  before  he  shunted 
the  train. — Heldy  that  the  plaintiff 
and  the  engine  driver  were  not  fellow 
servants  within  the  rule  of  law  that 
a  master  is  not  in  general  respon- 
sible to  his  servant  for  injury  occa- 
sioned by  the  negligence  of  a  fellow 
servant  in  the  course  of  their  com- 
mon employment.  Warhurton  v. 
The  Oieat  Western  Railtoai/  Com' 
pani/f  695 

(3).  Primd  facie  Evidence  Jor  Jury, 

I.  The  plaintiff,  while  making  an 
inquiry  at  the  door  of  a  house  in 
which  the  defendant  had  offices, 
received  a  push  from  the  defendant's 
servant,  who  wan  watching  a  packing 
case  propped  against  the  wall  of  the 
house,  and  belonged  to  the  defen- 
dant, and  the  packing  case  then  fell 
upon  and  injured  the  plaintiff. 
There  was  no  proof  why  the  packing 
case  fell,  or  who  placed  it  against 
the  wall. — Held,  that  the  fall  of  the 
packing  case  was  prim4  facie  evi- 
dence of  its  being  set  up  improperly, 
and  that  there  was  evidence  for  the 
jury  of  the  defendant's  negligence: 
Per  B ram  well,  B.,  and  Fif}ott,  B. 
Dissentiente  Martin,  B.  Briggs  v. 
Oliver,  403 

II.  The  plaintiff,  a  boy  twelve 
years  of  age,  had  entered  a  third 
class  railway  carriage  at  night  time, 
and  was  about  to  seat  himself  when 
he  placed  his  lingers  on  a  part  of  the 
door.  His  father  was  behind  him 
getting  into  the  carriage  when  a 
porter  violently  closed  the  door, 
which  crushed  the  plaintiff's  fingers 
and  struck  his  father  on  the  back. — 
Held,  that   there   was   evidence   of 


negligence  on  the  partof  the  porter, 
which  was  properly  submitted  to  the 
jury,  and  that  there  was  no  contri- 
butory negligence  on  the  part  of  the 
plaintiff:  PerMartin,  B.,  Ohannell,B  , 
and  Pigott,  B.  Dissentiente  Kelly, 
C.  B.  Coleman  v.  The  South  Eastern 
Bailway  Company,  699 


NUISANCE. 

Entry  upon  Land  to  abate  Nuisance 
caused  by  Watercourse, 

A  person  in  abating  a  nuisance 
to  his  property,  may  justify  an  inter- 
ference with  the  property  of  the 
wrongdoer,  but  only  so  far  as  is 
necessary  to  abate  the  nuisance. 

It  is  the  duty  of  a  person  who 
enters  upon  the  land  of  another  to 
abate  a  nuisance  to  do  it  in  the  way 
least  injurious  to  the  owner  of  the 
land  entered. 

Where  there  is  an  alternative  way 
of  abating  a  nuisance,  which  involves 
an  interference  with  the  property  of 
an  innocent  person,  or  a  wrongdoer, 
the  interference  must  be  with  the 
property  of  the  wrongdoer. 

The  plaintiffs,  by  parol  license 
from  L.  and  the  defendant,  con- 
structed a  watercourse,  through 
which  the  water  flowed  from  their 
colliery  across  the  land  of  L.  and  of 
the  defendant  into  a  canal.  The 
defendant  revoked  bis  license  and 
entered  upon  the  land  of  L.  and 
obstructed  the  watercourse,  whereby 
the  plaintiffs'  mines  were  flooded. 
If  the  obstruction  had  been  made 
lower  down  on  the  defendant's  land, 
there  would  have  been  less  damage 
altogether,  and  none  to  the  plaintiffs 
but  some  damage  to  L.  The  damage 
to  L.  might  have  been  obviated  at 
trifling  expense  by  mechanical  ar* 
rangements,  but  L.'s  assent  to  such 
arrangements  was    never    asked. — 
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PENAL  ACTION. 


PLEADING. 


Seld^  in  the  Exchequer  Chamher 
(affirming  the  judgment  of  the  Court 
of  Exchequer),  that  the  watercourse 
was  ohstructed  in  a  reasonable  way, 
since  the  other  mode  would  have 
caused  damage  to  an  innocent  third 
party.   Bobertt  and  Another  v.  Mose, 

103 

PABISH  OFFICER. 

Penalty  under  55  Geo.  3,  c.  137, 
#.  6.  on  Parish  Officer  stip plying 
for  his  own  profit  Goods  for  use 
of  Workhouse^  and  Penalty  under 
4  4*  5  fVm.  4.  c.  76.  *.  77,  >r 
supplying  Goods  to  an  individual 
Pauper. 

The  6th  section  of  the  55  Geo.  3, 
c.  137  (which  imposes  a  penalty  of 
100/.  on  any  parisa  officer  who  shall 
supply,  for  his  own  profit,  any  goods, 
materials,  or  provisions  for  the  use 
of  any  workhouse,  or  otherwise  for 
the  support  and  maintenance  of  the 
poor),  IS  not  repealed  by  the  77th 
section  of  the  4  &  5  Wm.  4,  c.  76, 
which  subjects  to  a  penalty  of  bl, 
any  parish  officer  who  shall  supply 
for  his  own  profit  any  goods,  mate- 
rials or  provisions  to  an  individual 
pauper.    Bohinson  v.  Emerson^   352 


PAETNEBSHIP. 

See  IVTERBOOATOBIES,  (3). 

Stamp. 


PENAL  ACTION. 

Limitation  by  ^\  Eliz.  c,  5,  s,  5. 

The  31  Eiiz.  c.  5,  s.  5,  includes 
penal  actions  where  the  penalty  is 
given  to  a  common  informer  alone, 
and,  therefore,  he  must  sue  within 
one  year  affcer  the  offence  committed. 
Dyer  v.  Best,  189 


PEN  ALT  r. 

See  Customs. 

Parish  Officer. 

PLEADING. 

See  Apprekiice. 

Bakkruptct,  (1),  (2),  IV.,  VI. 
Bill  of  Exchakqe. 
Prostitute. 

(1).  Equitable  Defence. 

I.  Proof  of  a  debt  under  an  adjudi- 
cation in  bankruptcy  cannot  be 
pleaded  in  bar  as  an  equitable  de- 
fence to  an  action  for  the  same  debt. 
Spencer  and  Edwin  Hewett  v.  Oecile 
Demett,  127 

II.  To  a  declaration  for  breaking 
and  entering  the  plaintifiTs  close  and 
pulling  down  a  wall,  the  defendant 
pleaded  that  B.  was  seised  in  fee  of 
the  land  in  which  &c.,  in  trust  to  paj 
the  rents  and  profits  to  the  deien 
dant's  wife  for  her  life;    and  that 
whilst  the  defendant  and  his   wife 
were  in  occupation  of  the  land,  B., 
in  breach  of  trust,  conveyed  the  land 
in  fee  to  the  plaintiff,  who  had  notice 
of  the  breach  of  trust,  aud  that  after- 
wards, and  whilst  the  defendant  and 
his  wife  were  in  such   occupation, 
the   plaintiff   wrongfully   built  the 
wall   which  encumbered  the    land, 
and  prevented  the  defendant  and  his 
wife  from  enjoving  it ;  wherefore  the 
defendant,  in  his  own  right,  and  by 
direction  of  his  wife,  pulled  it  down . 
— Held,  that  the  plea  afforded  no 
defence  on  equitable  grounds  to  the 
action.     Drake  v.  Pywell,  78 

(2).  Plea  to  Claim  for  IVrit  of  In- 
junction, 

A  defendant  cannot  plead  to   a 
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PRACTICE. 

claim  in  a  declaration  for  a  writ  of 
injunction.     Booth  v.  Taylor^         70 

POWER. 
See  Devise,  (4). 

PRACTICE. 

(1).  Venue  in  Information  by  At- 
torney Generalof  Prince  of  Wales 
to  recover  Dues  payable  for  him 
in  right  oj  his  Duchy  of  Cornwall, 

In  an  information  by  the  Attorney 
General  of  the  Prince  of  Wales,  to 
recover  dues  alleged  to  be  payable 
to  him  in  right  of  his  Duchy  of 
Cornwall,  the  Court  refused  to 
change  the  venue  from  Middlesex 
to  Devonshire  on  the  ground  of  in- 
convenience and  expense  in  bringing 
the  defendant's  witnesses  from  Tor- 
quay to  London,  it  appeariug  that 
it  would  be  more  convenient  for  the 
Attorney  General  to  try  in  Mid- 
dlesex. 

It  is  incumbent  on  the  officers  of 
the  Crown  to  make  out  clearly  the 
prerogative  in  any  case  where  they 
claim  to  be  on  a  different  footing 
from  the  subject  as  regards  pro- 
cedure in  any  litigation. 

The  rights  of  the  Prince  of  Wales 
in  respect  of  the  Duchy  of  Cornwall 
are  on  the  same  footing  as  those  of 
the  Crown :  Per  Bramwell,  B.  The 
Attorney  General  of  the  Prince  of 
Wales  V.  Grossman^  508 

(  2 ) .  Death  of  Plaintijff  in  Action  for 
Personal  Injuries  between  Verdict 
and  Judgment, 

An  action  for  personal  injuries  is 
within  the  15  &  16  Vict.  c.  70, 
s.  139. 

Therefore,  where  the  plaintiff  in 
such  an  action  died  between  verdict 
and  judgment.  Held,  that  judgment 
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signed  within  the  time  prescribed  by 
that  section  was  regular. 

The  Court  refused  a  new  trial, 
although  the  damages  would  pro- 
bably have  been  less  if  the  proximity 
of  the  plaintiff's  death  had  been 
foreseen.     Kramer  y.  Way  mark,  427 

PRISONER. 
See  BANKBUPTor,  (11). 

PROSTITUTE. 

Supply  of  Brougham  to  Prostitute 
for  use  of  her  Immoral  Vocation. 

To  a  count  for  the  hire  of  a 
brougham  the  defendant  pleaded 
that  at  the  time  of  the  alleged  agree- 
ment she  was,  to  the  plaintiffs' 
knowledge,  a  prostitute;  that  the 
agreement  was  for  the  supply  of  a 
brougham  which,  to  the  plaintiffs' 
knowledge,  was  to  be  used  by  the 
defendant  to  assist  her  in  her  im- 
moral vocation  ;  and  that  the  agree- 
ment was  made  by  the  plaintiffs  in 
the  expectation  of  payment  out  of 
the  defendant's  receipts  as  a  prosti- 
tute. The  jury  having  found  that 
the  brougham  was  supplied  by  the 
plaintiffs  with  the  knowledge  that  it 
was  to  be  used  by  the  defendant  as 
part  of  her  display  to  attract  men. — 
Held,  that  the  last  averment  in  the 
plea  need  not  be  proved,  the  other 
averments  constituting  a  good  de- 
fence without  it.  Pearce  and 
Another  v.  Brookes,  358 

RACE. 

(1).  Agreement  by  two  Persons  thai 
each  shall  run  his  Horse  against 
that  of  the  other,  and  that  Winner 
shall  have  both  Horses. 

An  agreement  by  two  persona 
that  each  shall  race  his  horse  against 
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that  of  the  other,  and  that  the 
winner  shall  have  both  horses,  is 
null  and  void  by  the  8  &  9  Vict.  c. 
109,  s.  18,  as  an  agreement  bv  way 
of  gaming  or  wagering,  and  is  not 
a  subHcription  or  contribution,  or 
agreement  to  subscribe  or  contribute, 
for  or  toward  any  prize  within  the 
meaning  of  the  proviso  of  that  sec- 
tion.    Coomes  v.  Dibble,  375. 

(2).  «*  Pubiic  Races''  within  6  Geo.  4. 
c.  81.5.  W. 

Eaces  were  held  in  a  field  occupied 
by  an  individual  who  let  it  for  that 
purpose  ;  and  any  one  of  the  public, 
on  payment  of  a  small  sum,  was  ad- 
mitted into  the  field. — Held,  that 
these  races  were  "  public  races" 
within  the  6  Geo.  4,  c.  81,  s.  11, 
which  enables  any  person  licensed  to 
sell  beer  by  retail  to  be  drunk  on  the 
premises  to  carry  on  his  business  in 
Dooths.  tents,  or  other  places  at  the 
time  and  place  of  holding  any  "  public 
races."  Boughey,  Appellant,  v.  Row- 
botham,  Respondent,  711 

RAILWAY  COMPANY. 

See  Evidence,  (2),  I.,  II. 
JoiKT  Stock  Company. 
Negligence. 

( 1 )  Agreement  by  Promoter  to  pay 
Costs  of  Act  of  Incorporation,  and 
Provision  in  Act  that  Costs  of 
obtaining  it  should  be  paid  by  the 
Company. 

The  plaintijQT  induced  certain  per- 
sons to  become  the  promoters  of  a 
railway  Company  and  co-operate  w^ith 
him  iu  obtaining  an  act  of  incorpo- 
ration, upon  an  express  agreement 
that  he  would  pay  all  the  costs  of 
obtaining  and  passing  it.  The  Act 
passed,  and  provided  that  all  the 
costs  of  obtaining  and  passing  it 


should  be  paid  by  the  Company. — 
Held,  that  the  plaintiff  was  bound 
by  his  agreement,  and  could  not  re- 
cover the  costs.  Savin  v.  The  Hoy- 
lake  Railway  Company,  67 

(2).  Agreement  by  Railway  Com- 
pany with  Land  Owner  that  if  they 
obtained  an  Act  of  Parliament 
they  would  construct  Railway 
through  his  Land  and  pay  him  a 
certain  hum,  and  also  compensa- 
tion for  Damage  he  might  sustain 
by  construction  of  Railway, 

By  articles  of  agreement  between 
a  railway  Company  and  the  plaintifi; 
after  reciting  that  the  Company  in- 
tended to  apply  to  Parliament  for  an 
Act  to  make  a  railway  which  would 
pass  through  the  plaintiif's  estate, 
and  that  he  had  agreed  to  withhold 
his  opposition  upon  the  terms  and 
conditions  thereinafter  contained,  it 
was  agreed : — I.  That  if  the  bill 
passed,  the  Company  would  con- 
struct the  railway  so  that  it  should 
pass  through  the  plaintiff's  estate  at 
certain  defined  points.  2.  That  the 
Company  would  purchase  from  the 
plaintiff,  and  he  would  sell  to  them, 
at  the  price  of  2000/  ,  certain  portions 
of  his  estate  required  for  the  rail- 
way. 3.  That  the  Company  would, 
in  addition  to  the  said  sum  of  2000/., 
and  within  three  calendar  months 
after  the  passing  of  the  bill  pay  the 
plaintiff  the  further  sum  of  2000/.  as 
and  for  a  personal  compensation  for 
the  annoyance,  inconvenience  and 
disturbance,  damage,  loss  and  injury 
which  he  had  sustained,  and  might 
or  would  sustain,  in  respect  of  the 
sporting  and  preservation  of  game 
upon  his  estate,  by  or  in  consequence 
of  the  construction  of  the  railway, 
and  of  the  parliamentary  and  other 
surveys  and  other  works  connected 
therewith  and  incidental  thereto. 
The  bill  having  passed,  to  an  action 
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by  the  plaintiff  for  not  paying  the 
compensation,  the  defendants  plead- 
ed :  first,  that  the  railway  was  never 
constructed,  and  that  they  had  not 
required  or  taken  the  plaintiff's  land. 
Secondly :  that  the  plaintiff  did  not 
sustain  annoyance,  inconvenience, 
disturbance,  damage,  &c.,  in  respect 
of  the  sporting  and  preservation  of 
game  upon  his  estate  in  consequence 
of  the  construction  of  the  railway  or 
of  the  parliamentary  or  other  sur- 
veys, &c.  On  demurrer  to  the 
pleas  : 

Held. — First :  that  the  pleas  were 
bad,  inasmuch  as  the  defendants  had 
absolutely  contracted,  upon  a  given 
event,  to  pay  the  2000/. 

Secondly,  that  it  did  not  appear 
upon  the  face  of  the  pleadings  that 
the  contract  was  ultra  vires. 

Thirdly,  that  if  no  damage  had 
been  in  fact  sustained  and  the  agree- 
ment was  merely  colourable,  that 
fact  should  have  been  alleged,  and 
would  have  afforded  a  good  defence : 
Per  Bramwell,  B.,  and  Pigott^  B. 
Sir  Charles  Taylor,  Bart,  v.  The 
Chichester  and  Midhurst  Bailwai/ 
Company,  409 

(3).  Packed  Parcels — Inequality  of 

Charge, 

The  defendants,  a  railway  Com- 
pany, bound  by  their  act  oi  parlia- 
ment to  take  the  same  rates  and 
tolls  from  all  persons  alike  under 
the  same  or  similar  circumstances, 
charged  a  tonnage  rate  upon  goods 
over  1  cwt.,  and  a  higher  rate  for 
articles  under  that  weight.  When 
several  parcels,  each  under  1  cwt., 
were  delivered  to  the  defendants  by 
one  person  in  a  single  consignment, 
at  one  and  the  same  time,  and  ad- 
dressed to  the  same  consignee,  the 
defendants  charged  a  tonnage  rate 
upon  their  aggregate  weight.  The 
plaintiffs,  common  carriers,  sent  by 


the  defendants'  railway  large  con- 
signments of  goods  directed  to  them- 
selves as  consignees,  each  consign- 
ment consisting  of  several  packages, 
many  of  them  having  the  names  and 
addresses  of  the  persons  to  whom 
the  plaintiffs  intended  to  deliver 
them.  The  defendants  charged  the 
plaintiffs  for  each  package  contained 
m  each  consignment  according  to 
the  weight  of  the  package. — Held, 
an  inequality  of  charge,  and  that  the 
plaintiffs  were  entitled  to  recover 
back  the  excess. 

The  plaintiffs  carried  goods  from 
London  to  the  Isle  of  Wight,  using 
the  defendants'  railway  for  the  car- 
riage to  Southampton.  The  de- 
fendants, whose  railway  did  not  ex- 
tend beyond  Southampton,  also  car- 
ried goods  from  London  to  the  Isle 
of  Wight.  The  defendants  charged 
the  plaintiffs  for  the  carriage  of 
goods  from  London  to  Southampton 
a  higher  rate  in  proportion  than, 
under  a  contract  to  carry  from  Lon- 
don to  the  Isle  of  Wight,  they 
charged  their  customers  for  the  car- 
riage between  London  and  South- 
ampton ;  but  for  the  carriage  be- 
tween the  two  latter  places  they 
charged  the  plaintiffs  and  the  rest  of 
the  public  alike. — Held,  no  ine- 
quality of  charge.  Baxendale  and 
Others  v.  The  London  and  South 
Western  Bailway  Company,  130 

(4).  Liability  for  Damage  to  Goods 
where  Railway  Company  undertake 
to  carry  Goods  to  a  distant  place 
over  Lines  of  other  Companies. 

A  package  addressed  to  the  plain- 
tiff was  delivered  to  P.  at  Worces- 
ter, to  be  carried  from  Worcester  to 
Chester.  P.  (who  acted  as  agent 
for  receiving  goods  both  of  the  Great 
Western  Bailway  Company  and  the 
London  and  North  Western  Hailway 
Company  ),delivered  the  package  to  the 
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Great  Western  Eailway  Company, 
with  directions  that  it  should  go  by 
the  London  and  North  Western 
Bailway.  The  Great  Western  Rail- 
way Company  made  out  a  way  bill  in 
the  usuabform  of  their  way  bills.  The 
London  and  North  Western  Railway 
Company  have  no  communication 
with  a  station  at  Worcester,  but 
their  line  joins  the  Great  Western 
Railway  at  Stafford.  The  package 
wvs  carried  in  a  waggon  of  the  Great 
Western  Railway  Company  to  Staf- 
ford, and  from  thence  on  the  line  of 
the  London  and  North  Western 
Railway  Company  to  Chester.  The 
contents  of  the  package  having  been 
damped  on  the  journey : — Held,  in 
the  Exchequer  Chamber  (affirming 
the  judgment  of  the  Court  of  Ex- 
chequer), that  there  was  evidence 
from  which  the  jury  could  properly 
find  a  contract  by  the  Great  W  estern 
Railway  Company  with  the  plaintiff 
to  carry  the  whole  distance  from 
Worcester  to  Chester,  and  therefore 
they  were  liable  for  the  damage. 
Webber  v.  The  Great  Western  Bail- 
way  Company,  582 

REGUL.E  GENERALES, 
121,  123,  124,  280. 

RELEASE. 
See  Bankbuptot,  (2),  TIL 

RESERVOIR. 

Damage  from  constructing  Reservoir 
over  old  Coal  Working. 

A  person  who,  for  his  own  pur- 
poses, brings  on  bis  land  and  collects 
and  keeps  there  anything  likely  to 
do  mischief  if  it  escapes,  must  keep 
it  in  at  his  perils  and,  if  he  does  not 
do  so,  is  prill i4  facie  answerable  for 
all  the  damage  which  is  the  natural 
consequence  of  its  escape. 

The  defendant  made  a  reservoir 


for  water  on  his  land,  and  in  the 
selection  of  the  site  and  the  planning 
and  construction  of  the  reservoir 
employed  a  competent  engineer  and 
competent  contractors.  In  excava- 
ting the  bed  of  the  reservoir  five  old 
sh^ts  were  met  with,  running  ver- 
tically downwards  to  old  coal  work- 
ings under  the  site  of  the  reservoir, 
and  communicating  with  the  plain- 
tiff^s  colliery  by  means  of  other  old 
coal  workings  under  intervening 
lauds.  These  shafts  were  filled  with 
soil  of  the  same  kind  as  that  which 
immediately  surrounded  them,  and  it 
was  not  known  to  or  suspected  by 
the  defendants,  or  the  persons  em- 
ployed by  them  in  planning  or  con- 
structing the  reservoir,  that  they 
were  shafts  which  had  been  made 
for  the  purpose  of  getting  coal  under 
the  laud  oeneath  the  reservoir,  or 
that  they  led  down  to  coal  workings 
under  its  site.  AVhen  the  reservoir 
was  completed,  and  partially  filled 
with  water,  one  of  these  shafts  burst 
downwards,  in  consequence  of  which 
the  water  flowed  into  the  old  work- 
ings underneath  the  reservoir,  and 
by  means  of  the  underground  com- 
munications into  the  plaintifi^s  col- 
liery, and  flooded  it.  There  was  no 
personal  negligence  or  default  on 
the  part  of  the  defendants,  but  rea- 
sonable and  proper  care  and  skill 
were  not  exercised  by  the  persons 
employed,  with  reference  to  the 
shafts,  to  provide  for  the  sufficiency 
of  the  reservoir  to  bear  the  pressure 
of  water  which,  when  filled,  it  would 
have  to  bear. 

Held^  in  the  Exchequer  Chamber 
(reversing  the  judgment  of  the  ma- 
jority of  the  Court  of  Exchequer), 
that  under  these  circumstances  the 
defendants  were  responsible  for  the 
damage  done  to  the  plaintiff  by  the 
water  from  the  reservoir  flooding  his 
colliery.  Fletcher  v.  Bylands  and 
Another,  263 
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SALE. 
See  Vendor  and  Yendie. 

SCRIVENER. 
See  Inteubogatobies,  (3). 

SET-OFF. 

See  Bankbuptct,  (7). 
Bill  oe  Exchange. 

SHEFFIELD  WATERWORKS 
ACT,  1854. 

See  Costs. 

SHERIFF. 

See  Bankbuptct,  (8). 
Execution. 

STAMP. 

Convet/ance  upon  Sale  of  Partner' 
ithip  I^operty  by  retiring  Partner 
to  the  other  Partner, 

By  indenture,  reciting  a  dissolu- 
tion  of   partnership  between    two 
partners ;  that  an  account  had  been 
taken  of  the  partnership  assets,  and 
that  the  amount  due  to  the  retiring 
partner  was  110,000/.,  and  that  it 
had  been  arranged  that  the  remain- 
ing partner  should  pay  him  10,000/. 
in   cash,   and  that    the    remainder 
should  be  secured  by  mortgage  of 
the  assets  of  the  firm,  and  a  policy 
of  assurance,   the  retiring  partner 
conveyed  to  the  continuing  partner 
all   his   estate  and  interest  in  the 
partnership  property,  real  and  per- 
sonal, and  the  goodwill  of  the  busi- 
ness.— Held,  that  the  deed  was  a 
conveyance   upon   the  sale  of  pro- 
perty  within  the  meaning  of  the 
13  &  14  Vict.  c.  97,  Sched.  tit.  Con- 
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veyance,  and  was  chargeable  with  au 
ad  valorem  duty  upon  the  110,000/. 
Christie^  Appellant,  v.  The  Cammut- 
noners  qf  Inland  Revenue^  Bespon- 
dents,  GGl 

STATUTE  OF  FRAUDS. 

See  CONTRAOT. 

(1).  Memorandum  within  4th 
Section, 

A  proposal  in  writing  of  the  terms 
of  a  contract  signed  by  the  party  to 
be  charged,  to  which  the  other  party 
afterwards  absents  by  parol,  is  a 
sufficient  memorandum  of  an  agree- 
ment within  the  4tb  section  of  the 
Statute  of  Frauds.  JEmtt  Beuss  and 
Ernst  Gustavus  Beuss  v.  Picksley 
and  Another,  58H 

(2).  Insvffident  Memorandum  within 
17 th  Section  by  reason  qf  Vendor^ s 
Name  not  appearing  on  Bought 
Note  as  Vendor, 


The  defendant  signed  the  follow- 
ing bought  note : — "  D.  8.  agrees  to 
buy  the  whole  of  the  lots  of  marble 
purchased  by  V.,  now  lying  at  Lyme 
at  1*.  per  foot." — Held,  no  sufli- 
cient  memorandum  in  writing  within 
the  17th  section  of  the  Statute  of 
Frauds,  inasmuch  as  it  did  not  ap- 
pear by  reasonable  construction  or 
necessary  intendment  that  V.  was 
the  vendor.    Vandenbergh  v.  Spooner, 

519 

STATUTE   OF   LIMITATIONS. 

(3).  Acknowledgment  within  the 
9  Geo,^,c.  14,  #.  1. 

A  debtor  wrote  to  his  creditor  as 
follows:— "It  is  true  I  have  not 
sent  you  any  money  for  years,  but 
I  really  have  none  of  my  own.     We 
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juBt  manage  to  exirt  on  my  wife's. 
We  have  hard  work  to  get  on,  but  I 
will  try  to  pay  you  a  little  at  a  time 
if  you  will  let  me.  I  am  sure  that 
I  am  anxious  to  get  out  of  your  debt. 
1  will  endeavour  to  send  you  a  little 
iieit  week."— ^eW,  a  aufficieut  ac- 
kuowledgmeut  within  the  9  Geo.  4, 
c.  14,  a.  1,  to  take  the  case  out  of 
the  Statute  of  Limitations:  Per 
Bramwell,  B.,  and  ChanneU,  B.' 
Diasentiente,  Martin,  B.  Lee 
Wibnot,  4< 

SUCCESSION  DUTY. 
(1).  "SucceuKn"  derived  from  exe 
eiie  by  Donee  oj  general  Power  of 
Appointment  cAari/ing  Annuity 
on  Landt,  and  Ntw  Suecettion 
acquired  by  Annuitant  from  him, 
tti  FredecestoT, 

In  1851,  a  testator  devised  certain 
real  estate  to  bis  wife  for  life,  with 
a  general  power  of  appointment. 
The  testator  died  in  \H56,  and  in 
1858  his  n-ife  exercised  the  power 
by  appointing  an  annuity  of  200/. 
a  year,  charged  upon  the  lands,  in 
trust  for  the  wife  of  the  testator's 
nephew.— ffeW,  that  under  the  4tb 
section  of  the  Succession  Duty  Act, 
1853,  the  testator's  wife,  at  the  time 
she  exercised  the  power,  became 
entitled  to  the  property  appoint«d 
RB  a  "succession,"  and  that  the 
annuitant  acquired  a  new  succession 
from  her,  not  from  the  testator,  as 
predecessor,  and  was  therefore  liable 
to  pay  \0l.  per  cent.  duty.  The 
Attorney  General  v.  Archer  Upton, 
Sobert  Upton  and  Henry  Jenkinton, 
336 
(2).  Real  Estate  deviled  to  Tnateei 
with  Power  to  appoint  Agents, 
Receivers.  Surveyors,  Bailiffn.  ^c., 
and  to  pay  them  out  of  the  Rents 
and  Profits. 

A  testator  devised  his  real  estate 


■  TENDOB  AND  VENDEE. 

to  truflteee,  upon  trust  to  pay  out 
of  the  rents  and  profits  certain 
annuities  and  the  intereBt  on  mort- 
gage debts,  and  subject  thereto  upon 
trust  for  C.  for  life  with  remainders 
over.  The  entire  management  of 
the  estate  was  vested  in  the  trus- 
tees, and  they  were  authorized  to 
appoint  agents,  receivera,  surv^ors, 
baUiffs  and  others,  and  out  of  the 
rentB  and  profits  to  pay  the  pereous 
ao  employed  such  reasonable  salaries, 
wages  or  other  allowances  as  the 
trustees  might  think  fit.— //«/</,  that, 
in  estimating  the  succession  duty, 
the  cestui  que  trust  was  not  entitled 
to  any  deduction  in  respect  of  the 
sums  paid  to  the  persons  bo  em- 
ployed. In  the  matter  of  the  Suc- 
cession of  Earl  Cowley  to  teal  Estate 
under  the  Will  of  the  Earl  of  Mom- 
ington,  deceased,  47(> 

TENDER. 
See  BASxauFTCT,  (2),  IV. 

TEOVEH. 

See  IKTERK00A.T0BIE8,  (1). 


See  Bill  of  ExcHAHeE. 

JoiHT  Stock  Compahi,  (2). 

VENDOE  AND  VENDEE. 

Sale  of  Land  by  Auction,  subject  to 
Conditions  that  Mistake  or  Error 
in  Description  should  not  Annul 
Sale,  but  equivalent  Compensation 
should  be  given  to  be  settled  by 
Two  Referees. 

The  defendants  put  up  certain 
properties  for  sale  by  public  auction, 
subject  to  the  following  condition : 
— "  If  any  mistake  be  made  in  the 


WATEECOUESB. 

description  of  any  of  the  proj^rties, 
or  if  any  error  shall  appear  in  the 
particulars  of  sale,  such  mistake  or 
error  shall  not  annul  the  sale  of  the 
lot  to  which  such  mistake  or  error 
may  relate,  hut  in  such  case  a 
reasonable  compensation  or  equiva- 
lent shall  be  given  or  taken  as  the 
case  may  require  either  way,  such 
compensation  or  equivalent  to  bo 
settled  by  two  referees,  one  to  be 
appointed  by  either  party,  or  an 
umpire  to  be  named  by  the  referees 
before  they  enter  upon  the  reference, 
whose  decision  shall  be  final.*'     The 


WEIT  OP  SUMMONS. 

Right  to  Maintain  Action  fo 
straction  ^  of  Water  flowh 
Plaintiff's  Mill  through  Ari 
Stream  made  by  permissi* 
Riparian  Proprietor. 

In  the  year  1804f,  by  memon 
in  writing,  not  under  seal,  a  ri 
proprietor  agreed  to  allo\ 
plaintiff,  the  occupier  of  8 
erected  on  land  abutting  on  a 
ral  stream,  to  make  a  goit  tl 
the  land  of  the  former,  the 
paying  for  the  privilege  the  ; 
sum  of  6«.  The  goit  was  mac 
from  thence  the  water  of  the 


plaintiff  was    the    purchaser    of   a    ^^^^  „^ ^ 

house,  and  after  tne  execution  of  flowed  through  it  to  the  pla 
the  conveyance,  he  discovered  an  \  mju^  which  it  worked,  and  tl 
error  in  the  rental  as  stated  in  the  ,  turned  into  the  stream  at  fl 
particular,  and  accordingly  claimed  ,  below.     The    defendant    abs 

the  water  above  the  point  wh 
goit  commenced,  whereby  tl 
to  the  plaintiff's  mill  was 
nished.— //tf/J,  that  the  plaini 
not  a  mere  licensee,  but  a< 

.under    the    agreement    a  ri 

Secondly,  that  the  settlement  of  |  pespect  of  which  he  could  m 
the  amount  of  compensation  by  the    j^  action  against  the  defenc 
referees  was  not  an  "  arbitration"  |  abstracting  the  water.     Nu 
within  the  meaning  of  the  12th  and    Braceicell, 
I3th  sections  of  the  Common  Law  , 
Procedure    Act,    1854.     Boss    and 
Another  v.  Helsham  and  Others,  642 


eomponsation. 

Held,— First,  that  the  condition 
was  not  limited  to  errors  discovered 
before  the  conveyance  w^as  executed, 
and  that  he  was  entitled  to  compen- 
sation. 


VENUE. 
See  Pbactioe,  (1). 

WAGEE. 
See  Eaoe,  (1). 

WATEECOUESE. 


See  NuTSAWCE. 
Eesebyoib. 


WILL. 
See  Detise. 


WITNESS. 
See  Evidekce,  (3). 


WEIT  OF  SUMMOI 


See  Amendment. 


THE    END. 
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